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CASES ARGUED AND DETERMINED 


IN THE 


Supreme Court of Georgia, 


AT ATLANTA. 


AUGUST TERM, 1878. 


PreseEnt—HIRAM WARNER Cuter JUSTICE. 
L. E. BLECKLEY ASSOCIATE ‘‘* 


Tse ATLANTIC AND Gur RatLroap vs. GRIFFIN. 


. Where in a suit against a railroad company for the killing of stock, 
the killing is admitted, the onus is on the defendant to show the use 
of all ordinary and reasonable diligence. 

. In this case the evidence failed to establish the exercise of such dili- 
gence. 


Railroads. Presumptions. Onus probandi. New trial. 
Before Judge Hansett. Brooks Superior Court. Novem- 
ber Adjourned Term, 1877. 


Reported in the decision. 


S. T. Kivasserry, for plaintiff in error, cited Code, §§3033, 
8049 ; 56 Ga., 541. Tender of damages, 20 Ga., 60. 


J. A. Atxerrrton, by brief, for defendant, cited as fol- 


*The constitution of 1877 declares that “the supreme court shall consist of a Chief 
Justice 1. two Associate Justices."” Hence the change here observed,—(R.) 
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Brown vs. Alfriend. 
lows: Negligence, 48 Ga., 514; 56 7b., 458; 58 76., 461; 
40 Jb., 489; 13 Jb., 223; 42 Lb, 300; 19 Ga., 487; 56 
1b., 461; 55 [b., 126; 18 /0., 680. 





Warner, Chief Justice. 


The plaintiff sued the defendant in the county court for 
killing his stock on its railroad. The county judge, under 
the evidence before him, rendered a judgment against the 
defendant for the sum of $41.75. The defendant sued out 
a certiorari to the superior court, which, after hearing the 
same, affirmed the judgment of the county court. Where- 
upon the defendant excepted. 

From the evidence contained in the record, we find no 
error in the judgment of the court. The burden of proof 
was on the defendant to make it appear that it had exer- 
cised all ordinary and reasonable care and diligence, the 
killing of the stock by the defendant having been admitted. 
Code, §3033. The evidence of the defendant’s engineer is, 
“that as soon as the cattle were seen by him on the track, 
he did all in his power to prevent running into said cattle 
by reversing his engine, etc.” Whether he exercised dili- 
gence in being at his proper place, and in looking down the 
road to see if there was anything on it, does not appear. 
The evidence in the record is not sufficient to rebut the 
legal presumption of negligence on the part of the defend- 
apt so as to make the judgment of the court erroneous. 

Let the judgment of the court below be affirmed. 


Brown vs. ALFRIEND. 


1. Under §§295 and 308 of the Code, read in connection with $$4082 
and 4088, the county judge has the same power to issue a distress 
warrant as the justice of the peace, and if the property be replev- 
ied and a case made for trial, and the amount sworn to be such a 
sum as to give the superior court jurisdiction to try and determine, 
the case may be returned by the levying officer to the superivr court 
for hearing. 
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Brown vs. Alfriend. 


2. A tort committed by ‘‘ the people of the plaintiff” upon the tenant’s 
crop, cannot be set up by way of recoupment against the landlord’s 
rent, especially where there is no allegation that the plaintiff or- 
dered the tort committed ; and evidence offered to set it up was 
properly rejected, more especially in a case where the pleadings did 
not authorize its introduction. 


Distress warrant. Courts. Jurisdiction. Recoupment. 
Torts. Before Judge Poittz. Hancock Superior Court. 
April Term, 1878. 


Alfriend sued out a distress warrant against Brown before 
the county judge; defendant filed a counter-affidavit. The 
amount involved being $400.00, the case was returned to the 
superior court. On the trial, defendant moved to dismiss 
the warrant for want of jurisdiction in the county judge to 
issue it, it being for more than he had the power to dispose 
of; the motion was overruled. The jury found for plain- 
tiff. Defendant moved for a new trial, which was refused, 
and he excepted. For the other facts, see the opinion. 


J. T. Jorpan, for plaintiff in error, cited as follows: Until 
1871 justices alone could issue distress warrants, 24 &a., 
166; 15 /b.,1138. Jurisdiction of county judge, Code, $§295, 
283, 300. Recoupment, Code, §2284; Taylor’s Land. and 
T., 273; 48 Ga.,172; 49 /d., 272; 56 7b., 11; 55 7d., 180, 
75. 


Seaporn Reerss, for defendant, cited as follows: Jurisdic- 
tion of county judge, Code, §§4082, 308. Recoupment bad, 
Code, §§2203, 2961, 2962; 49 Ga., 272; 38 /b., 547. 


JACKSON, Justice. 


Under the certificate of the judge on the motion for a new 
trial, but two questions are made in this record: first, has 
the judge of the county court authority in law to issue a 
distress warrant for rent where the sum distrained for is 
$400.00? and secondly, did the court err in rejecting the 
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following answer to the question, “ why he did not pay the 
rent”? put to defendant, to-wit : “that the people of plaintiff 
went and took down the fence and let the stock in on the 
crop ; and that plaintiff's stock were notoriously mischiev- 
ous, and that in full view of her door she permitted them 
to eat up his crop, and that after being notified ””? 

1. In respect to the first question, it is enough to say that 
§25 of our Code gives the judge power “to issue and dis- 
pose of distress warrants”; and $308 declares that “all the 
law of the state applicable to civil proceedings before jus- 
tices of the peace, not inconsistent with the provisions of 
this chapter, and which can be applied to civil proceedings 
before the said county judge, are hereby made a part of 
this chapter”; and that §4082 of the Code gives the power 
to justices of the peace to issue distress warrants for rent, 
and provides that “if the sum claime@to be due exceeds 
one hundred dollars, said warrant shall be levied by the 
sheriff . . . who shall advertise and sell as now pro- 
vided by law for sheriffs’ sales”; and the next section, 4083, 
provides that the case, in the event the property levied on is 
replevied, shall be returned “to the court having cogni- 
zance thereof. ” 

These latter sections are as applicable to county judges as 
to justices vf the peace by the express words of $308; be- 
cause those sections “ are applicable to civil proceedings be- 
fore justices of the peace”, and “can be applied to civil 
proceedings before the said county judge”, and are “ not 
inconsistent with the provisions of the chapter” about the 
county judge. The meaning is clearly that the county judge 
shall proceed as a justice of the peace would, to issue the 
warrant in all distress cases; and perhaps to try the case 
throughout, with right of appeal to the superior court. But 
certainly the superior court has jurisdiction to try the case, 
if returned by the levying officer to that court originally, 
which was done here, and ali we do here is to decide that 
the county judge may issue the distress warrant, and if over 
two hundred dollars, that then the superior court may try 
it when a case is made. 
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2. In regard to the second point, we think that there is no 
error for three reasons: first, because the pleadings—the 
affidavit of the defendant—do not authorize the evidence, 
there being no allegation that anybody pulled down the de- 
fendant’s fence and let cattle on his crop; secondly, be- 
cause there is no offer to prove that plaintiff committed 
the tort, or ordered it done; and thirdly, because the 
damages sought to be recouped do not arise, according to the 
evidence rejected, out of the contract of rent. See §2910 of 
Code. 

Judgment affirmed. 


TrttmAn vs. THRAsHeER, sheriff. 


Where the sheriff changed his advertisements from one newspaper to 
another in the same county, mandamus does not lie to compel him to 
keep his advertising in the first paper, although he did not give 
notice of the intention to change in that paper in which he had for- 
merly advertised. 


Mandamus. Sheriffs. Before Judge Hansett. Brooks 
County. At Chambers. May 20, 1878. 


Reported in the opinion. 


L. F. Happock; J. G. & W. ©. McCatt, by brief, for 
plaintiff in error, cited as follows: Change of advertise- 
ments without notice improper, Code, §§3650, 3647, 2559 ; 
Cobb's Dig., 580 ; mandamus the remedy, 4 Ga.,115; 3 BI. 
Com., 110; Burrill’s Law Dic., 700; 1 Chit. Gen. Pr., 787, 
795; 3Steph. Com., 681; Code, §§3198, 3199, 3201. 


Kinesperry & Denmark; H. G. Turner, by brief, for 
defendant, cited as follows: Exceptions not clear, Code, 
§4251; rule of supreme court number 8. Noremedy by man- 
damus, Code, §§3198-3200, 361, 366, 272. 206, 3647, 3650; 
acts 1851-2, p. 78; 12 Ga., 170; 42 7d., 630. 





SUPREME COURT OF GEORGIA. 


Vanderberg, Bonnett & Co. 1s. Threldkeld. 





Jackson, Justice. 


Joseph Tillman, the proprietor of the Quitman Reporter, 
made application to the superior court of Brooks county, for 
a mandamus nisi against the sheriff of that county, to show 
eause why he should not publish his official advertisements 
in that newspaper, on the ground that when he changed it to 
the Free Press, another newspaper in Brooks county, he had 
not given notice of the contemplated change in the Quitman 
Reporter. The judge refused the mandamus nisi, and this 
is the error complained of. 

While §3650 of the Code does require the notice to be 
given, we think that the applicant’s remedy is by an action 
for damages, if he can prove any, and if he has any right or 
remedy at all. Certainly we know of no law which will 
entitle him to make the sheriff by mandamus change the 
advertising back into his newspaper. 

The judgment must, therefore, be affirmed. 


VANDERBERG, Bonnett & Co. vs. THRELDKELD. 


. An affidavit of illegality which showed that more than seven years 
had elapsed between the time of the last entry on the fi. fa. by an 
authorized officer and the levy, and set up that the judgment was 
therefore dormant, was not demurrable. 

. A proceeding by scire facias to revive a judgment charged, and be- 
lieved, to be dormant, though it was not so in point of fact, did not 
prevent it from becoming dormant. 


Judgments. Statute of limitations. Levyandsale. Be- 
fore Judge Crawrorp. Muscogee Superior Court. May 
Term, 1878. 


Reported in the decision. 


L. T. Downtne, for plaintiffs in error, cited as follows : 
On demurrer (lapse of seven years not necessarily render 
judgment dormant), 25 @a., 274 ; 3 Kelly, 274 ; 59 Ga., 385, 
828; 19 7b. 517; 41 7d. 1383; 42 7d., 214; 56 7d., 537; 
on dormancy of judgment, authorities supra; 53 Ga., 563. 
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W. A. Lrerte; B. H. Crawrorp; Joun Prasopy, for de- 
fendant, cited as follows: Judgment dormant, Code, 
§2914; not relieved by sez. fu., 41 Ga., 134; 42 Zé. 213; 
49 [b., 576; 56 /b., 538; 49 Jb, 51; 55 Td., Q74. 


Warner, Chief Justice. 


This was a motion for a new trial which was overruled by 
the court and the plaintiff excepted. It appears from the 
record that the case was submitted to the decision of the 
court without the intervention of a jury, when the follow- 
ing facts appeared in evidence : 

1. Judgment recovered in favor of plaintiffs against de- 
fendant in Muscogee superior court, November 20, 1857, 
at November term 1857. 

2. Execution on said judgment, dated January 20, 1858, 
returnable to May term, 1858, of said court. 

3. Cost of clerk and sheriff, on said execution, paid re- 
spectively to each by plaintiffs’ attorney. 

4. December 31, 1869, scire facias to revive said judg- 
ment as dormant, sued out in behalf of plaintiffs, re- 
turnable to May term, 1870, and served by the sheriff of 
Spalding county, personally, on the defendant, who was 
then living in that county. The fee of the sheriff for said 
service was paid in behalf of the plaintiffs. 

The scire facias was returned to the superior court of 
Muscogee county, where it stood upon the dockets of said 
court until it was dismissed, on motion of defendant, at May 
term, June 17, 1871. 

5. After this, the original execution was lost, and in fact 
has never since been found. With the hope, however, that 
it might come to light, plaintiffs, by attorney, continued 
their search for it until the approach of November term, 
1876, of the court, when they filed a petition for an alias, 
and thereon an alias execution in lieu of said lost original, 
was ordered to issue, and was levied December 30, 1876, on 
land. as property of the defendant. 
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6. Thereupon defendant made and filed his affidavit of 
illegality on the ground that the judgment was sued out 
on November 20, 1857, at November term, 1857, that ex- 
ecution issued January 20, 1858, and that from and after 

day of May, 1858, no entry had been made, and that 
seven years had expired from the time of the last entry 
upon said execution, made by an officer authorized to exe- 
cute and return the same. 

The illegality came on to be heard at May term, 1878, 
when the plaintiffs demurred to said affidavit, but said de- 
murrer was overruled. Thereupon plaintiffs put in evi- 
dence : 

1. Said alias execution and the entries thereon of costs 
paid, and same entries from the dockets. 

2. Said scire facias and the entry thereon by the sheriff 
of Spalding county, of service on Gofendant, and his re- 
ceipt for his fee for said service. 

3. The judgment of the court at May term, 1871—un- 
der date June 17, 1871—dismissing said scire fucias, and 
which is as follows: 

“ Vanderberg, Bonnett & Co. vs. John W. Threldkeld. 
Scire facias to revive judgment. Dismissed for want of 
affidavit. 

“It appearing to the court, that the judgment upon which 
the above scire facias is issued, was founded upon a con- 
tract made or implied before the first day of June, 1865, 
and that the plaintiffs have failed to file an affidavit that all 
legal taxes chargeable by law have been paid upon the same: 
It is thereupon, on motion of defendant, ordered that 
said scire facias be dismissed, and that defendant recover 
of the plaintiffs the sum of dollars, cost of this pro- 
ceeding.” 

4. The order of court at November term, 1876, under 
date of December 12, 1876, establishing said alias in lieu 
of said lost fi. fa. 

L. T. Downing testified: That as attorney for plaintiffs, 
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he sued out said scire facias to save the bar of the act of 
March 16, 1869, and in prosecution of his endeavors to col- 
lect said claim, regarding said judgment as dormant under 
the law as then recognized and understood; that he sent 
said scire facias, with sheriff's fee, to the she: iff of Spalding 
county, where defendant then lived, to be served on him; that 
he remembered said original execution ; that it was lost after 
dismissal of said scive facias, and has not since been found ; 
that he had searched for it everywhere it was likely to be, 
and, in the hope that it might some day come to light, he 
deferred taking other steps until, despairing of finding the 
original paper, he filed the application for said alias, which 
was allowed by the court; that the alias was issued and 
levied. 

Geo. Y. Pond, the clerk, and J. G. Burrus, the sheriff, 
testified that, at request of attorney of plaintiffs, they 
had searched in their respective offices for said original pa- 
per, and could not find it. 

The evidence being closed, the court, after argument, de- 
cided that said judgment, the foundation of said fi. fu., was 
dormant, and sustained said affidavit; whereupon plaintiffs 
filed a motion for a new trial, alleging for error— 

1. The overruling of said demurrer. 

2. The decision of the court that said judgment was dor- 
mant. 

There was no error in overruling the demurrer to the de- 
fendant’s affidavit of illegality. The plaintiff relied upon 
the scire fucias sued out on the 31st of December, 1869, 
alleging that said judgment was dormant, to take it out of 
the dormant judgment act. Whilst it may be true that the 
judgment was not dormant at that time, according to a cor- 
rect interpretation of the law, still it is difficult to perceive 
how that proceeding of the plaintiff, in which he alleged 
that the judgment was dormant, can be construed as an act 
of the plaintiff going to show that the judgment was a valid, 
subsisting judgment, and not a dormant judgment. 
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There was no error in deciding that the judgment was dor- 
mant, on the statement of facts contained in the record. 
Let the judgment of the court below be affirmed. 


Kine et al. vs. Banxs et al., relators. 


The ruling in 51 Ga., 571, “‘that, under article 3, section 4, paragraph 
5, of the constitution of this state, which declares that ‘no law shall 
pass which refers to more than one subject matter, or contains matter 
different from what is expressed in the title thercof,’ it is not compe- 
tent for the general assembly to enact a law incorporating three sep- 
arate and distinct corporatiors, or reviving by name tliree charters 
which had become obsolete,” covers this case, which, in one and the 
same act, incorporates two towns. 


Constitutional law. Municipal corporations. Quo war- 
vanto. Before Judge Rice. Hall Superior Court. Septem- 
ber Term, 1878. 


This was a quo warranto at the relation of Banks e¢ al. 
against King e¢ a/., on the ground that defendants were un- 
lawfully assuming the rights and powers of a mayor and 
council of the town of Belton. Defendants held their po- 
sitions under an act of the legislature which incorporated 
both High Shoals and Belton (acts 1874, p. 155); their an- 
swer set up this act as authority. The court sustained a 
demurrer to the answer, and gave judgment against defend- 
ants; whereupon they excepted. 


Marter & Perry; W. P. Price, for plaintiffs in error, 
cited: 2 lowa, 280; 11 7b.,482; 20 76.,338; 7 Minn., 465 ; 
2 Tb., 330; 13 Tb, 341; 45 Ala., 234; 29 Wis., 400; 15 
Va., (Grattan) 1; 3 Met., 566; 2 7b., 146, 165, 219, 222; 
15 Ill., 20; 32 7d., 181; 51 7b. 94; 56 Zh. 172; 7 Md., 
151; 11 7b., 595; 14 Zb., 184; 30 7b., 112; 22 Barb., 
634; 36 /b., 177; 9 La, 333; 11 Zh, 722; 14 Jb, 7; 
7 Ind., 684; 34 N. J. 236; 8 Bush., 108, 112; 13 Mich., 
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481; contemporaneous construction, Cooley’s Const. Lim., 
67, 68 69, 240, 118, 144, 146; 49 Ga., 236; 52 76., 621; 51 
1b., 573; 50 76.,376; 51 7b., 639 ; Const. 1877, art. 3, sec. 7, 
par. 15; 1 Dillon on Mun. Corp., 138, 139 ; contemporane- 


ous legislation. 


A. L. Mrrcuett, solicitor general; J. N. Dorsry, for de- 
fendants, cited acts 1874, pp. 155, 46; acts 1872, p. 16; con- 
stitution 1868, art. 3, sec. 4, par. 5; 51 Ga., 571; Ayeridge 
vs. Town Com’rs, etc., 60 Ga., 404; constitution 1868, art. 
1, p. 32; 49 Ga., 232; 50 7b., 374; 52 7d., 621 ; 42 Ld., 405. 
Contrast with constitution of 1861. 


J AcKsoNn, Justice. 


The single question made in this record is, whether the 
legislature had the constitutional power, under the consti- 
tution of 1868, to incorporate two towns in one act. The 
towns of High Shoals, near the corner of Oconee, Morgan 
and Walton, being one of them, and the other town being 
Belton, on the confines of Hall and Banks. This proceed- 
ing is against the municipal authorities of the latter place ; 
the court below held the act unconstitutional ; and the town 
council brings the case here. 

The constitution of 1868 contains these words: “Every 
bill, before it shall pass, shall be read three times, and on 
three separate days in each house, unless in cases of actual 
invasion or insurrection. Nor shall law or ordinance pass 
which refers to more than one subject matter, or contains 
matter different from what is expressed in the title thereof.” 
Code, $5056. The sole question is, does an act which in- 
corporates two towns in different parts of the state contain 
two subjects matter. In 51 @a., 571, in the case ex parte 
Conner, this court held that, under this clause of the consti- 
tution of 1868, “it was not competent for the general assem- 
bly to enact a law incorporating three separate and distinct 
corporations, or reviving by name three charters which had 
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become obsolete.” The question there was, whether Conner 
was exempt from service as a juror, which turned upon the 
validity of an act which renewed the charter of the Macon 
volunteers, whose caption was, “ An act to re-enact and de- 
clare of full force an act entitled ‘an act to incorporate the 
volunteer corps of infantry in the city of Macon, and to 
grant certain privileges to the same,’ approved December 
7, 1841; and to extend the provisions of said act to the 
Floyd Rifles, of the city of Macon, and the Clinch Rifles 
and the Irish Volunteers, of the city of Augusta. The 
body of the act was as follows: “That the above recited 
act is hereby re-enacted, and declared to be of full force and 
validity, and that all the powers, privileges, franchises and 
immunities therein granted to the Macon Volunteers be, and 
they are hereby, renewed and confirmed unto the said Macon 
Volunteers and Floyd Rifles, of the city of Macon, and the 
Clinch Rifles and Irish Volunteers, of the city of Augusta.” 

This court held the act void, and Judge McCay said, in 
delivering the opinion of the court: “ This act has for its 
avowed purpose the creation of three separate corporate 
bodies, and, as we think, comes ewactly within the intent 
and scope of this prohibition.” And he adds, that the in- 
tent was to prevent log rolling, or combining the strength of 
different measures to carry all through when one alone might 
fail. He was a member of the convention, and prominent 
and powerful therein. We think that the principle ruled in 
that case covers this. If to incorporate more than one mili- 
tary company with the grant of certain privileges be uncon- 
stitutional, because there is more than one subject matter in 
the act, we cannot see how to incorporate two towns with 
greater powers and privileges, such as police and taxing 
powers, and even powers to make courts in some charters, 
can be upheld. Log-rolling could be used in the one case 
as in the other. 

That was a unanimous judgment of this court; the prin- 
ciple ruled applies to this case and covers it; and we cannot 
do otherwise than to affirm the judgment. 
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If these communities wish to be incorporated, the general 
assembly soon convenes, and it can be done under the con- 
stitution of 1877; if either of them does not desire a char- 
ter, it ought not to be forced upon them. And as it seems 
from the journal that Belton was incorporated by amend- 
ment on the day of. the last reading of the act to incorpo- 
rate High Shoals, and it has been argued that a majority 
of its citizens do not wish to be incorporated, and had no 
notice of this act until passed, we are the less reluctant to 
enforce the constitutional provision. 

The constitution declares, however, that “legislative acts 
in violation of this constitution, or the constitution of the 
United States, are void, and the judiciary shall so declare 
them.” Code, §5024. So that we have no option but to 
apply the ruling in 51 Ga., which, until reviewed and re- 
versed on solemn argument, is the law, to this case, which 
it seems to us so completely to cover. 

Judgment affirmed. 


Brown vs. Watters et wa. 


. Under the provisions of the act of 1876, the vendors of a homestead 
are not estopped from suing for its recovery by having made writ- 
ten title to the purchaser, although no fraud be alleged. In such 
cases the chancellor will mould his decree in accordance with the 
principles of equity. 

. Where the court obtained the consent of counsel to the submission 
of distinct issues of fact to the jury, and after preparing questions, 
read them over to counsel, and inquired if there were any others to 
be included, which was answered in the negative, such submission 
is not ground for new trial, though made at the judge’s instance, after 
a part of the evidence had been introduced. 

. The chancellor having omitted, in framing his decree, a credit found 
by the jury in favor of defendant, directions are given that it be 
allowed. 


Homestead. Estoppel. Equity. Practice in the Supe- 
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rior Court. Before Judge Hatt. Henry Superior Court. 
October Term, 1877. 


Watters and wife brought their bill against Brown to re- 
cover homestead property which they had sold and con- 
veyed, with the consent of the ordinary, to him. They 
claimed, also, rent for the place. Defendant had paid a 
part of the purchase money, taxes, ete.—the amount of such 
payments was a question in controversy. Defendant moved 
to dismiss the bill on the ground that complainants were 
estopped from attacking their written conveyance, no alle- 
gation of fraud being made. The motion was overruled. 
During the progress of the trial, the court (as appears in 
his certificate to the motion for new trial) suggested that it 
would be best to submit distinct questions of fact to the 
jury, obtained the consent of counsel thereto, wrote out 
and read to counsel on both sides the questions he had 
framed, with an inquiry if there were any others which 
should be included ; to this they answered that there were 
not, and the questions were submitted. On the finding of 
the jury, the court framed a decree, finding the property 
and rents for the complainants, and certain credits for de- 
fendant. Defendant moved for a new trial, which was re- 
fused, and he excepted. ' 


Sprer & Srewakrt, for plaintiff in error, cited 1 Kelly, 
551, 557; Code, §§2966, 2699; 15 Ga., 521; 4 Wheaton, 
213; 6 How., 284; 11 Zd., 299; 9 Wallace, 617; 12 Z6., 
358; 13 7b., 291, 8308; Herman on Est., 235-242; 36 IIL, 
240, 238. 


J. J. Fioyp; Gro. M. Notan, for defendants. 


Warner, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendant on the equity side of the court, under the provis- 
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ions of the act of 1876, to recover back certain described 
homestead property which had been sold by the complain- 
ants to the defendant with the approval of the ordinary. 
On the trial of the case, the jury found a verdict for the 
complainants. A motion was made for a new trial on the 
grounds therein stated, which was overruled, and defendant 
excepted. 

1. There was no error in holding that the complainants 
were not estopped from recovering the homestead land 
back in view of the provisions of the act of 1876. By the 
6th and 7th sections of that act, in cases where the purchase 
money, or only a part thereof, has been paid, the court may 
mould the decree so as to protect the interest of both par- 
ties, or may cancel and set aside the sale, and grant relief to 
the parties according to the principles of equity. 

2, 3. It appears from the judge’s certificate, that du- 
ring the progress of the trial, the consent of counsel for the 
parties was obtained, requiring the jury to find a special ver- 
dict of the facts in the case as provided in the act of 23d of 
February, 1876, though no request had been made before the 
beginning of the introduction of the evidence. The judge 
then prepared written questions covering all the issues in 
the case which he could discover, to be submitted to the 
jury, and then asked the counsel if there were any other 
issues not presented or covered by the questions he had pre- 
pared, and they answered no. The questions were then 
submitted to the jury, and they found a special verdict upon 
each issue submitted under the evidence, and the court en- 
tered a decree thereon. 

The court, however, in entering the decree failed to in- 
clude in the credits in favor of Brown the sum of seventy 
dollars, the cash paid by Brown at the time of the purchase, 
as found by the verdict of the jury. We direct therefore 
that the decree be modified by reducing the amount found 
against Brown from $119.06 to $59.06. This modification is 
proper for the reason that the whole contract of purchase, 
including the reversion in the property, is rescinded. 
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Let the judgment of the court below be affirmed with 
directions as herein indicated. 


Jones vs. Worp, trustee. 


. There being no issuable defense filed on oath, a judgment conform- 
ing in all respects to the rule of court except that the judge did not 
himself sign it, but it was signed ‘‘ by the court, B. Hill, plaintiff's 
attorney,” aud entered in full upon the minutes of the court, and those 
minutes signed by the judge, is a good valid judgment, though ren- 
dered after the adoption of the rule of court. 

. Such a judgment rendered after a voluntary conveyance is made, is 
in no sense a cloud upon the title of a complainant holding under 
said conveyance, so as to give equity jurisdiction and authorize 
an injunction, even if it were valid, the remedy by claim being com- 
plete. 

. Where the chancellor believes from the sworn testimony before him, 
that the voluntary conveyance was made when the defendant in fi. 
fa. was insolvent, and that the judgment attacked was good and 
valid, the injunction should not be granted to stay the execution, 
merely because court is soon to meet, and the case can then be tried 
on its merits, and no great harm in his judgment can be done to 
plaintiff in ji. fa. 


Practice in the Superior Court. Judgments. Equity. 
Injunction. Before Judge Grice. Bibb County. At 
Chambers. August 19, 1878. 


Reported in the opinion. 


Hitt & Harris ; Jackson & Lumpxny, for plaintiff in er- 
ror, cited as follows: Judgment valid, 1 Kelly, 367; 42 
Ga., 238; 45 1b.,117; 53 7b., 143; Rule 38, Code, p. 949; 
Code, §208 ; Groover, Stubbs & Co. vs. Inman, (January 
Term, 1878); 1 Bailey, 7; 1 Hempst., 286; Walker’s Am. 
Law, 641; 57 Ga., 79; Code, $$5091, 3962; 59 Ga., 230; 
Pollard vs. King, (this term); 42 Ga., 238; Cobb’s Dig., 
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p. 468; judgment act of 1799; Code, §$§3593, 3596; 49 
Ga., 50. If judgment irregular, no equitable ground, 53 
Ga., 387; 21 Ga., 147; High on Inj., §§129, 131; 57 Ga., 
79; 52 7b., 350. Judgment no cloud on title, Code, §§1952, 
2662; 30 Ga., 490; 53 Zb., 339; 57 Zb., 235 ; 56 Zb., 3695 
Bump on Fraud. Conv., 284-6, 291-5; 59 Ga., 256; 20 
Ib., 210. No equity in bill, Code, §§3210, 3218; 59 Ga., 
790; 58 7b., 14; 57 Zb., 523; 32 7b., 671; 25 7b., 102; 20 
Ib., 8345; 19 Zb., 184; 56 7b., 663; 51 Zd., 602; 55 Jb., 
335; 48 7b., 474: 46 Zb.. 396; 56 Zd., 534. 


E. F. Best; Lanter & Anpverson, for defendant, cited as 
follows: On the judgment, constitution 1868, art. IIT, sec. 
3; 46 Ga., 308; 55 /b., 478; 58 /b., 377; 52 N. H. 191; 
54 Ga., 486; 1 Kelly, 559, 300; 3 Sandf., 721; 1 La. An., 
206; 17 7é., 485; 10 Minn., 306; 3 Wis., 327; 42 Ga., 
238; Code, §204; 59 Ga., 607; Rule 38. Minutes not 
give validity, Bouv. L. Dic., (Minutes); 1 Ohio, 268; 1 Helly, 


559; 4 Ga., 157; 3 Ga., 23; 4 Zb., 157. Cloud on title, 
11 Ga., 459; 17 /b., 217. 


Jackson, Justice. 


This was an application for an injunction which was 
granted. The defendant excepted and the case is before us. 

The bill makes a case of this sort. The complainant 
brings it as trustee for Mrs. McAlpin and her children ; they 
hold under a voluntary conveyance from McAlpin, made 
in 1868; they were about to move to California, and had 
got leave to sell the land so given them by McAlpin, when 
Jones levied upon it by virtue of a judgment against McAl- 
pin, obtained in 1871, on a debt long antecedent to the vol- 
untary conveyance, and this judgment is attacked because, 
being one made by the court, no issuable defense having 
been made on oath, the judge did not sign it, but it was 
signed as follows: “ By the court, B. Hill, plaintiffs attor- 
ney.” It turned out in proof, that this judgment was put 

3 
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on the minutes and the minutes signed. The question of 
solvency or insolvency of the defendant in fi. fa., McAl- 
pin, was also in issue, and there was evidence on both sides, 
but that against his solvency predominated ; and the chan- 
cellor said that he so thought, and also thought the judg- 
ment good, but granted the injunction because it could in 
his judgment do little or no hurt, as the court was soon to 
meet, and the case would be tried on its merits. 

On these facts we think that the chancellor erred in 
granting the injunction for three reasons : 

1. First, because the judgment was valid. The minutes 
were signed and the judgment was on the minutes, and the 
judge approved it and signed it when he signed the min- 
utes. 

2. The voluntary deed was older than the judgment, and 
such a judgment was no cloud upon the title, and we can 
see no equity in the bill—the remedy being just as good by 
claim. 

3. The chancellor certifies that he believed from the 
evidence before him that the defendant in fi. fa. was 
insolvent when he made the voluntary conveyance to his 
family, and that he granted the injunction because the 
court was to meet so soon and no great harm could be 
done. In this we think he did not exercise that legal 
discretion with which the law invests him, but granted the 
summary and rather harsh remedy of injunction without 
sufficient reason in law. 

We must therefore reverse the judgment and direct that 
the execution proceed. 

Judgment reversed. 


Snort et al. vs. Wauton e¢ al. 


To acquire a prescriptive right to a private way over land, it is neces- 
sary to show the uninterrupted use of a permanent way, not over fif- 
teen feet wide, kept open and in repair forseven years. It is not suffi- 
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cient to show that those claiming the prescription have been ac- 
customed for more than seven years to pass over the land, changing 
the way as they saw fit, to avoid obstructions or for convenience. 


Prescription. Roadsand bridges. Before Judge Porrte. 
Wilkes Superior Court. May Term, 1878. 


Reported in the decision. 


F. H. Cotrey, for plaintiffs in error, cited as follows: 
Way must be uniform, continuous and adverse. Wash- 
burne on Eas., 123, 132, 140, 269, 683, 160, 131, 135, 136, 
138, 189; Code, §§737, 2235; 44 @a., 30; 56 7b., 508. 


B. 8. Irvin; W. M. Sims, for defendants, cited as follows: 
Private ways, Code, §§737, 738, 2235. Final decision on 
certiorart right, Code, §4067; 58 Ga., 142; Code, §§732, 
737, 738, 2235; 7 Ga., 348; 53 76., 232. Easement by pre- 
scription, Code, §§2678, 2683 ; Washburne on Eas., 110, 114, 


159, 142, 144, 661, 662, 663, 669, 670; 4 Ga., 308; 7 b., 387. 
Warner, Chief Justice. 


This case came before the court below on a certiorari to 
the ordinary of Wilkes county. It appears from the record 
that Walton e¢ al. petitioned the ordinary to have certain 
obstructions which had been made to an alleged private way 
removed therefrom. The ordinary refused the application, 
and the petitioners sued out a writ of certiorari, and the 
court, after considering the return of the ordinary and the 
evidence, sustained the certiorari, and ordered that the ob- 
structions to the alleged private way claimed by the peti- 
tioners, should be removed; whereupon the defendants in 
certiorari excepted. 

It appears from the return of the ordinary and the 
evidence in the record, that the petitioners had been in the 
habit of using a private way over the unenclosed land of 
Short and Colley for more than seven years—that is to say, 
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the general direction of the road used by them was the 
same, but that from ruts, mudholes, and other obstructions, 
the bed of the road was frequently changed for a consider- 
able distance, and that for awhile it came out one hundred 
yards above its present place. The petitioners claim a pre- 
scriptive right of way over the land of Short and Colley, 
under the evidence in the record. This is an important 
question as regards the owners of unenclosed lands in this 
state. Persons may obtain private ways over the lands of 
others, by an order from the ordinary, or by prescription of 
seven years, but such private ways must not exceed fifteen 
feet in width, and must be kept open and in repair by the 
persons for whose benetit the same are established. Code, 
§721. Did the petitioners, by using a road over the unen- 
closed lands of Short and Colley, sometimes in one place 
and sometimes in another to suit their own convenience, to 
avoid ruts, mud-holes, and other obstructions, for more than 
seven years, acquire a prescriptive right thereto? We think 
not. To entitle them to a prescriptive right of way over 
the unenclosed land of Short and Colley, they should have 
shown that they had been in the uninterrupted use of a per- 
manent road over their land not exceeding fifteen feet in 
width, and had kept it open and in repair for seven years. 
They could not claim a prescriptive right of way over their 
land by making roads over it to suit their convenience ; oth- 
erwise, they might appropriate a considerable portion of 
their unenclosed land for their private way. In our judg- 
ment, the court erred in sustaining the certiorari. 
Let the judgment of the court below be reversed. 


Reviere vs. Powett & Murpuy. 


1. A memorandum or entry made in the book of a banker or merchant 
at the time of the transaction, and in the presence of all the parties— 
plaintiff and defendants—is part of the res geste, and the book is 
admissible in evidence to show it, and to corroborate the memory of 
witnesses 
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. The first grant of a new trial, where the presiding judge is dissatis- 
fied with the verdict as not sustained by the evidence, but decidedly 
against its weight, will not be scrutinized closely by this court, and 
will always be allowed to stand, where supported by the rejection of 
legal evidence which might have influenced the jury. 


Evidence. es geste. New trial. Before Judge Hatt. 
Pike Superior Court. October Adjourned Term, 1877. 


To the report contained in the opinion it is only necessary 
to add the following: Plaintiff claimed that he had depos- 
ited $225.00 with defendants, and had never withdrawn it or 
received it back; defendants admitted the deposit, but 
claimed that after it was made, in a general statement of 
accounts with plaintiff, the money had been used by him 
and applied with his consent in such settlement. This was 
the issue of fact. 


Hont & Taytor, for plaintiff in error, cited 7 Ga., 269, 
283; 8 /b., 306; 31 Zb., 365; 36 Zb., 418. Rejection of 
book proper, 18 Ga., 693; 20 Zb., 365. 


B. M. Turner; Speer & Stewart, for defendants, cited 
57 Ga., 594-606. Exclusion of book error, Code, $3778 ; 
3 Ga., 513. 


Jackson, Justice. 


This was a suit for two hundred and twenty-five dollars 
on a check, for that much money deposited by the plaintiff 
with the defendants. The issue was whether the money 
called for by the check had been paid in settlement or not. 
The jury found for the plaintiff, the defendants moved for 
a new trial, it was granted, and plaintiff excepted. 

The motion was predicated on two grounds: first, that 
the court erred in rejecting a certain book of Powell & Mur- 
phy which showed an entry of the two hundred and twen- 
ty-five dollars sued for, and its payment in the settlement ; 
and, secondly, that the verdict is strongly and decidedly 
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against the weight of the evidence. It is not stated upon 
which ground the new trial was granted, but we suppose 
upon both. 

1. Should the book have been admitted? We think so. 
The entry was made at the time of the transaction, and in 
the presence of all the parties, the plaintiff included, accord- 
ing to the statement in the record. It was, therefore, a 
part of the res geste—a memorial made at the time of what 
transpired, in a form more durable and less liable to mistake 
than mere human memory. Any such memorial made at 
the time, and in the presence of parties, upon anything 
—wood, stone or paper—is evidence, and admissible, espec- 
ially in a case where human recollection differs, in order to 
strengthen the one side or the other, as the memorial may 
corroborate the one or the other. It is immaterial who 
made it, so that it was made at the time and in the pres- 
ence of the parties at variance. It is stronger, therefore, 
than the case of an ordinary entry on the books of a banker 
or merchant ; but even in such ordinary case, this court has 
not held that since parties may be sworn, books are not ad- 
missible. See Petit vs. Keel, 57 Ga, 145. But this entry 
stands on a different footing upon the facts stated in the 
motion for a new trial, and is admissible as part of the res 
gest, as a memorial made by the parties, and in their pres- 
ence at the time the transaction occurred. So we think that 
the judgment was right on this ground. 

2. This makes it unnecessary to consider the other. As re- 
peatedly ruled, however, we repeat that we are reluctant to 
interfere with the first grant of a new trial where the judge 
is dissatisfied with the verdict, and thinks it decidedly against 
the evidence; and where such grant is also supported by 
evidence improperly withheld from the jury, we cannot 
legally, we think, overrule the grant of the new trial. 

Judgment aftirmed. 
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KInnEeBrew vs. McWuorter e al. 


. Where a widow sought, by bill in equity, to have dower set apart to 
her from land to which a deed had been made by her deceased hus- 
band, alleging that such deed was only a security for money loaned 
to him, and that a bond to reconvey had been made, which was lost, 
but did not offer to pay the debt, the bill was properly dismissed on 
motion. 

. Where it appears on the face of a bill that complainant is entitled 
to no relief, either at law or in equity, this may be taken advantage 
of, by motion, at the trial; that a court of equity has no jurisdic- 
tion because there was a legal remedy, must be objected by demur- 
rer at the first term. 


Equity. Dower. Practice in the Superior Court. Be- 
fore Judge Porrtz. Oglethorpe Superior Court. April 
Term, 1878. 


To the report contained in the decision it is only neces- 
sary to add the following: Mrs. Kinnebrew sought, by bill, 
to have dower set apart to her in certain land. She alleged 
that in 1869, her deceased husband had borrowed money 
from McWhorter, made a deed to him as security, and took 
bond to reconvey, which has since been lost ; that Mc Whor- 
ter has taken possession since her husband’s death, and has 
returned to her the note given for the money borrowed. 
There was no tender of the amount due. Usury was alleged 
to have been charged. 


Lewis & Son; E. C. Kinnesrew, for plaintiff in error, 
cited as follows: Attorney’s right, Code, §1989. Dower 
paramount, Code, §1763-4 ; 42 Ga., 205. Equity in bill, 
Story’s Eq. Jur., 64; Code, §§3081, 3089. Conveyance was 
mortgage, 9 Ga., 151; 43 7b., 262. Or affected with usury, 
55 G@a., 412, 612; Code of 1868, §2025. Motion to dismiss 
too late, 58 Ga., 457; 27 Zb., 233, 352 ; Code, §4191. 


Jno. C. Reep; W.G. Jounson, for defendants, cited as 
follows: Bill settled except dower, Code, §4190. No 
equity in bill, 10 Ga., 399; 16 7b., 79; 32 7b., 669; Code, 
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§4041 et seg.; 4 Kent’s Com., 71. Attorney’s right, con- 
trast 56 Ga., 279; 58 Zb., 1382; Code, $1989. 


Warner, Chief Justice. 


It appears from the record and bill of exceptions in this 
case, that the complainant filed her bill against McWhorter 
et al.,in which she claimed, amongst other things, the right 
of dower in certain described lands as the widow of her de- 
ceased husband. It also appears that pending the suit the 
complainant entered into a written agreement with the de- 
fendants to settle the same. The complainant’s attorney 
notified the parties before the settlement was made, that un- 
less his fee of fifty dollars was paid, that the case would 
be prosecuted to trial so far as the claim of the right of 
dower was concerned. When the case was called for trial, 
a motion was made to dismiss the bill on the ground that it 
had been settled, and on the further ground that there was 
no equity in complainant’s bill. The court sustained the 
motion and dismissed it ; whereupon the complainant’s coun- 
sel excepted. 

If the deed from the complainant’s husband to Me Whor- 
ter in 1869, was an absolute conveyance of the land to him, 
then the complainant was not entitled to dower in it; 
but if the deed was executed merely asa security for money 
borrowed, as the complainant alleges it was, then the com- 
plainant was not entitled to her dower in the land until she 
had paid, or offered to pay, the amount of the principal 
borrowed, with the lawful interest due thereon, which she 
has not done nor offered to do. Lackey vs. Bostwick, 54 
Ga., 45.. The complainant, therefore, was not entitled to 
dower in the land, according to the allegations in her bill, 
and her attorney, who claims to prosecute the case for his 
fees, cannot be in any better condition to obtain a decree 
in her name therefor than his client. There was no error 
in dismissing the complainant’s bill for want of equity. 

2. As to the time of making the motion to dismiss the 
bill, the rule, as recognized by the decisions of this court, 
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appears to be, that if it is apparent on the face of the com- 
plainant’s bill, that he is not entitled to the relief which he 
seeks, neither in a court of law nor in a court of equity, then 
his bill will be dismissed at the hearing of the cause, but if 
the objection is that the court of equity has not jurisdiction 
of the case, because the complainant has an ample and ade- 
quate remedy at law, a motion to dismiss the bill at the 
hearing upon that ground comes too late. The objection upon 
that ground should be made at the first term of the court 
by demurrer; that is to say, when the objection is to the 
Forum in which the suit is instituted. 
Let the judgment of the court below be affirmed. 


Jounson vs. THE State oF GEorRGIA. 


This court will not interfere to grant a new trial on the ground that a 
child seven years of age was permitted to testify, when the presiding 
judge, from examination and inspection of the child, was satisfied 
as to her intelligence to understand the nature of an oath, especially 
when there is abundant evidence to convict without the child’s testi- 


mony. 


Criminal law. Witness. Before Judge Hatt. Pike 
Superior Court. October Term, 1877. 


Johnson was indicted, tried and convicted for the offense 
of assault with intent to rape. On the trial, the court per- 
mitted Mary L. Davis, the child on whom the assault was 
made, to testify, over defendant’s objections, she appearing 
on examination to be only seven years of age. This is the 
error now relied on. 


Speer & Srewart, for plaintiff in error, cited Code, 
§§3862, 4295, 3856, 3859; 24 Ga., 423; 40 74., 529; 11 
Ib., 275. 


F. D. Dismvuxg, solicitor general, by James S. Boynton, for 
the state, cited 1 Kelly, 574; 11 Ga., 331; 21 Zb., 227; 
14 Jb., 145; 11 Zb., 225. 
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Jackson, Justice. 


The single question pressed for adjudication here is, 
whether the court erred in permitting a child seven years 
old to be sworn. The attempt to commit the rape was upon 
her, and on her being examined before the judge, he ruled 
that she was competent. This ruling was excepted to. The 
Code, $3856, declares that children who do not understand 
the nature of an oath are incompetent. The judge in this 
ease thought she did understand it. He saw her, looked at 
her, heard her talk, and concluded that she did understand 
its nature ; we cannot say that he abused his discretion. 

But the defendant insists that as she could not be pun- 
ished for perjury by virtue of $4295 of the Code, being 
under ten years of age, therefore she could not be sworn as 
a witness. Conceding that such is the legal effeet of $4295, 
that a child under ten could not be punished for crime, no 
matter how intelligent, which, however, we do not decide, 
the competency of the child as a witness does not depend 
upon her capacity to commit crime. Capacity to commit 
crime is one thing; comipetency to give testimony is an- 
other. It is not the punishment for perjury that must be 
in the apprehension of the witness when swearing, but the 
capacity to understand the nature of the oath—which means, 
perhaps, the degree of intelligence the child shows, so as to — 
satisfy the court that she is impressed that she ought to tell 
the truth on such a solemn occasion rather than alie. The 
judge thought she had that degree of intelligence, and we 
think his discretion was not abused to such an extent, at least, 
as to make it necessary to set aside the verdict, particularly 
as the evidence is amply sufficient to convict without her 
testimony. 


Judgment affirmed. 


Atexanper vs. Tae Maror, erc., or AMEzicts. 


That a contract with plaintiff for the working of the streets of Ameri- 
eus for ome year was made, that he worked them properly, and that 
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he was discharged before the expiration of the year, makes a prima 
facie case; it was error to award a non-suit, although it appeared that 
he was paid up to the time of his discharge, and that the employer 
reserved the right to ‘‘ judge of the faithfulness and sufficiency of 
said contractor and the hands he may have employed.” 


Master and servant. Contracts. Damages. Non-suit. | 
Before Judge Crisp. Sumter Superior Court. April Ad- 
journed Term, 1878, 


Reported in the decision. 


Hawkins & Hawkins; Guerry & Son, for plaintiff in 
error. ; 


N. A. Sarra, for defendant. 


Warner, Chief Justice. 


The plaintiff sued the defendant to recover damages for 
wrongfully discharging him from its employment, as super- 


intendent, and to work the defendant’s streets for the year 
1874, under a contract made with him. On the trial of the 
case, after the plaintiff had closed his evidence, the defend- 
ant made a motion to non-suit the plaintiff's action, which 
motion the court granted and the plaintiff excepted. 

It appears from the evidence in the record, that the con- 
tract made by the defendant with the plaintiff was for the 
term of one year, and that he was discharged about the 10th 
of August of that year. The plaintiff proposed to prove at 
the trial that he worked the streets properly and in accord- 
ance with his contract, when counsel for defendant admit- 
ted that plaintiff did work the streets properly and in ac- 
cordance with his contract, and it also appears that the de- 
fendant paid the plaintiff for his services as stipulated in 
the contract, up to the time of his discharge. 

It is true that it was stipulated in the contract that “the 
street committee shall judge of the faithfulness and suffi- 
ciency of said contractor and the hands he may have em- 
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ployed,” but that did not authorize the defendant to cap- 
tiously discharge him before the expiration of the year, when 
he had worked the defendant’s streets properly and in ac- 
cordance with his contract ; that contract was for one year, 
and if the defendant deprived him of the benefit of it for 
any portion of the year without any fault on his part, then 
he was entitled to recover such damages as he may have 
sustained in consequence of such deprivation. This was a 
motion for a non-suit on a demurrer to the plaintiff's evi- 
dence, and the rule is that in such cases the motion for a 
non-suit will be overruled where the jury might have in- 
ferred facts from the evidence which would support the 
action. Diggers vs. Pace, 5th Ga., 172. In view of 
the evidence contained in the record, the jury might have 
inferred such facts therefrom as would have entitled the 
plaintiff to a verdict, and it was error in not allowing the 
jury to pass upon it. 
Let the judgment of the court below be reversed. 


Everett vs. Toe Piantrers’ Bank. 


Where a bill was filed on the 2ist of April, 1876, to set aside deeds to 
lands, on the ground of usury in the consideration thereof, or to re- 
cover back the usury received by the lender, and where, on the 29th 
of January, 1874, the lands were received by the lender in payment 
of the debt, and the usury was then paid by the borrower in said 
lands: 

Held, that the statute of limitations of 1871, prescribing that suits for 
the recovery back of usury must be brought within six months of 
the date of the payment thereof, is applicable to the bill so brought, 
and that the bill is barred by that limitation act, said limitatiun in 
the act of 1871 not being repealed by the act of 1873 on the subject 
of usury. 


Interest and usury. Statute of limitations. Laws. Be- 
fore Judge Crisp. Houston Superior Court. November 
Adjourned Term, 1877. 
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Reported in the opinion. 


W.S. Wattace; Hawkins & Hawes, for plaintiff in 
error, cited as follows: Deed founded on usury, 54 Ga., 15; 
59 [b..616; 53 7b.,412, 691. Receipt in ignorance of rights, 
Story’s Eq. Pl., 796, 799, and authorities cited ; 16 Peters, 
269; 21 Wall., 342; 10 How., 174; 1 Story’s Eq. Jur., 212, 
217. Release without consideration, 30 Ga., 731; 20 Zb., 676. 


Sam. Hatt; C. C. Duncan; A. L. Mitter, for defend- 
ant, cited as follows: Deed extinguishing debt not void for 
usury, Code of 1868, §2025; 54 Gu., 554; 55 Jb. 412; 
Tyler on Usury, 393-4-5 ; 53 Barb., 306; 8 T. R., 390; 1 
Johns. Cas., 150; 7 Paige, 615; Tyler, 402, 403, 436, 437. 
Statute of limitations, acts 1871, p. 75; 1 How., 311; 6 Re- 
porter, 33; 12 La. Ann., 20, 221; Tyler on Usury, 427; 33 
Ga., 21; 54 Jb., 190; acts 1873, p. 52; acts 1875, p. 105; 
Code, §5; 24 Ga., 356; 54 7b., 636-8; 58 7b., 219; 57 Z)., 
95; Tyler on Usury, 449. Accord and satisfaction, Code, 
889878-82; 29 Ga., 40; 32 Jb., 173; 54 Ib., 15. 


JACKSON, Justice. 


This was a bill filed to rescind certain deeds, the consid- 
eration of which was alleged to have been usurious, or to 
recover back the usurious interest paid to the bank in the 
lands deeded. There were many dealings between the par- 
ties from 1869 to 1872; the complainant borrowed a great 
deal of money from the bank, he and a brother who was in 
partnership with him, for which large usurious interest was 
charged; complainant assumed this indebtedness, and finally 
settled it by a sale of land, the bank agreeing to take the 
land at ten dollars per acre, but to pay complainant all over 
that sum which it realized from the sale; and complainant 
was to pay the bank interest from the sale of the lands to 
the bank, in February, 1873, until the bank resold and set- 
tled with him. The next year, 1874, the parties got together 
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and settled—at least, so far as the excess over ten dollars per 
acre was concerned—by the payment to complainant of 
$670.00. So that at that time, the 29th of January, 1874, 
the debt was extinguished by the receipt of the land, and 
the usury was then paid in the land. The bill prayed for 
discovery, and the bank admitted large sums for usury ; but 
defended on two grounds—first, the six months’ limitation 
for recovery of usury back, under the act of 1871; and, sec- 
ondly, accord and satisfaction by the transaction in 1874. 

In the view we take of the case, it is only necessary to 
consider the first ground of defense, the limitation clause in 
the act of 1871. It will be observed that the usury was paid 
in land in January, 1874, and it appears that the bill was 
filed in April, 1876, more than two years thereafter ; so that 
if the six months limitation of 1871 is in force, the suit 
to recover the usury in money is barred, and if settled for 
in land, or paid in land, it must stand on the same princi- 
ple.- Therefore, the question is, was the act of 1871 in force 
as to this limitation clause in January, 1874, and did it apply 
to this bill brought in 1876? And that question involves 
this: did the act of 1873, repealing the laws against usury, 
repeal the clause in the act of 1871, requiring suits to be 
brought for usurious money paid in six months after pay- 
ment ? 

The act of 1871 is entitled, “ An act to amend the usury 
laws of this state;” and the first section provides that a 
written contract to pay as much as ten per cent. per annum 
shall be good and binding; the second section provides that 
when the contract is silent, seven per cent. shall be the 
rate; the third section provides that “no usury heretofore 
paid shall be recovered back unless the person or persons 
who paid the same institute suit therefor within six months 
after the passage of this act; and no usury hereafter paid 
shall be recovered back unless sued for within six months 
after the payment thereof;” and the fourth section enacts 
that if more than ten per cent. be stipulated in the contract, 
only ten per cent. shall be recoverable. 
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The act of 1873 is entitled, “An act to repeal the usury 
laws in this state, and to fix the rate of interest in cases 
where contracting parties make no contract in writing in 
reference thereto ;” and the first section enacts that all laws _ 
upon the subject of usury be repealed, and the others, that 
the contract shall fix any rate in writing, and if none be 
fixed in writing, seven per cent. shall be the lawful interest. 
The question is, whether the third section of the act of 1871, 
fixing six months as the time to bring suit to recover back 
usury is repealed by the first section of the act of 1873, just 
cited. The court below held that it was not repealed, and 
we agree with him. The intent and meaning of the act of 
1873 was to open the doors to any rate of interest whatever 
in writing ; its purpose was to encourage, and not to put 
down, usury ; and it would be a forced construction to say 
that it could possibly have been intended to open the doors 
to its being recovered back at any time when nothing was 
made usurious by the amending act, but all usury was de- 
clared and made lawful by it. The act of 1873 was legisla- 
tion in favor of the usurer and against the borrower; and 
the idea that the act swept away all limitations on the time 
within which the borrower could sue to recover usury back 
from the lender, is in the teeth of the general scope and ob- 
ject of the act, and its purpose and intent. 

The Code directs that statutes be construed with reference 
to the intention of the legislature, and that the old law, the 
mischief and the remedy, be considered to arrive at that in- 
tention (Code, §4, par. 9); and such was the rule long 
before there was any code of laws compiled for this state. 
The old law was that the lender was restricted in the use of 
his money by being prohibited from lending at rates over ten 
per cent.; the evil, as was thought by the legislature of 
1873, was that the free circulation of money was thereby 
restricted ; and the remedy was to tear down all barriers 
which prevented its flow into the state, and its ramification 
all over the state, without let or hindrance, at rates depend- 
ent only on the contract of the parties. It was not in con- 
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templation to disturb any act of limitation at all—no more 
that embraced in the act of 1871 than any other. I doubt 
if a single member of either house contemplated or thought 
of such a result from the act. Besides, the legislature of 
1875, the state having changed its policy in two years, evi- 
dently thought the act of 1871, in respect to the limitation 
of suits for usury, then in force, for they changed it to one 
year thereafter. See acts of 1871, p. 75; acts of 1873, p. 
52; acts of 1875, p. 105. 

Besides, this court held in the case of Russell vs. Arnold, 
25 Ga., 625, that the act exempting journeymen mechanics 
and day laborers from garnishment, passed in 1845, was not 
repealed by the act of 1855-6, though the latter act ex- 
pressly declared that al/ laws on the subject of garnishment 
were by that act repealed; and the principle on which the 
case was put by Judge Benning covers this case. Indeed, 
he went to the extent of holding that the sense in which the 
words of the act were used by the legislature must prevail, 
even though violence were thereby done to the ordinary 
meaning of the words. See, also, Caraker vs. Mathews & 
Mathews, 25 Ga., 571, and 34 Ga., 245. We hold, therefore, 
that the complainant was too late in bringing this bill to re- 
cover back this usury, whether it was paid in money or in 
land, and too late to recover back the land in which the usury 
was paid—the consideration thereof being part usury which 
was then paid. See Carswell vs. Hartridge, 55 Ga., 412- 
414; Tyler on Usury, 393, 394, 402, 403, 436, 437. 

As this view controls this case, and must control it with- 
out regard to the accord and satisfaction, it is unnecessary 
to consider any charge of error in regard to that point, 
though the court seems to have put the issue thereon right 
to the jury, and there is evidence to support the verdict 
even in that aspect of the case. 

Judgment affirmed. 
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Upon a trial for the offense of assault with intent to murder, the stab- 
bing being admitted, malice will be presumed, and the onus of re- 
butting this presumption is on the defendant. 3 


Criminal law. Presumptions. Before Judge Portus. 
Lincoln Superior Court. April Term, 1878. 


Reported in the decision. 


W. D. Torr, for plaintiff in error, cited as follows: No 
malice shown, 39 Ga., 31; 41 7b., 505. Evidence insuffi- 
cient, Code, §3749; 20 Ga., 167; 22 Jb., 235. No pre- 
sumption of malice, 1 Gr’l’f on Ev., 115-117, notes b and ¢; 
Code, §4369 ; 39 Ga., 31; 4176., 505. Sudden quarrel, 15 
Ga., 223; 30 Jb., 67; 46 7b., 148. 


Seazorn Reese, solicitor general, for the state, cited as 
follows: Presumption of malice, 39 Ga., 31. Sudden quar- 
rel, 30 Ga., 67. 


Warner, Chief Justice. 


The defendant was indicted for the offense of an assault 
with intent to murder, and upon his trial therefor, was 
found guilty. A motion was made for a new trial on the 
several grounds therein stated, which was overruled by the 
court, and the defendant excepted. 

The evidence is that the defendant cut Freeman on the 
right side of his neck, and left breast, with a pocket knife ; 
that defendant was mad with him. The court charged the 
jury, amongst other things, “that the stabbing being admit- 
ted, the law presumes malice, and the presumption becomes 
conclusive unless it is rebutted by proof. Ido not mean to 
say the defendant must bring witnesses, he may rebut it by 
the state’s own witnesses.” In view of the evidence in the 
record, we find no error in the charge of the court. The 

4 
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jury were the proper judges, from the evidence before them, 
with what intent the stabbing was done by the defendant. 
There was no error in overruling the defendant’s motion 
for a new trial. 

Let the judgment of the court below be affirmed. 


Locxetr vs. THE State or GrorGIA. 


The president of a company of lessees of penitentiary convicts, is not an 
officer of the penitentiary, in the sense of section 4805 of the Code, 
and is not exempt from jury duty. 


Jurors. Officers. Before Judge Wricur. Dougherty 
Superior Court. April Term, 1878. 


Reported in the opinion. 


Woorrn, Jones & Davis, for plaintiff in error, cited Code, 
§$4805, 4766-7 ; acts 1876, p. 40, §§1-3; acts 1874, p. 26. 


W. O. Fiemie, solicitor general, for the state, cited 43 
Ga , 209. 


JACKSON, Justice. 


B. G. Lockett set upin Dougherty superior court that he 
was exempt from jury duty, because he was president of a 
company of lessees of the penitentiary convicts, under the 
act of 1876 authorizing such lease, and because under said 
act and lease he was an officer of the penitentiary. 

The superior court held that he was not exempt, and 
fined him forty dollars, and this judgment is assigned for 
error here. 

It is true that officers of the penitentiary are exempt un- 
der the Code, §4805, and the officers thus exempt are enu- 
merated in §§4766, 4767; but the trouble in Mr. Lockett’s 
case is, that he is not included as a lessee, or as president of 
a company of lessees, in such enumeration of officers of the 
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penitentiary, nor does the act of 1876 exempt the lessees or 

their officers, nor does any other law of the state known to 

us exempt them, or either or any of them, from jury duty. 
Judgment aftirmed. 


Rosy vs. Tue Stare or GreoraiA. 


1 A written request by ten of a jury of twelve, who found defendant 
guilty, that the court would be as lenient as possible, formed no 
part of the official proceedings, and properly refused record 
with the verdict, the jurors distinctly stating that they acted merely 
as individuals. 

. The verdict is supported by the evidence. 


Criminal law. Practice in the Superior Court. Before 
Judge Crisp. Lee Superior Court. March Term, 1878. 


: Reported in the decision. 


Vason & Atrrienp, for plaintiff in error. 


C. B. Hupson, solicitor general, by B. P. Hottis, for the 
state. 


Warner, Chief Justice. 


The defendant was indicted for the offense of simple lar- 
ceny, and charged with having stolen a spotted hog. On 
the trial of the case, the jury found the defendant guilty. 
A motion was made for a new trial on the grounds therein 
stated, which was overruled, and the defendant excepted. 

Although the evidence was conflicting, there is sufficient 
evidence in the record to sustain the verdict. The jury re- 
turned a general verdict of guilty, but at the same time 
handed the judge a written request, signed by ten of the 
jurors, requesting him to be as merciful in his sentence as in 
his judgment he could be. The court asked the jury if 
that paper was a part of their verdict? They said it was not 
that their verdict was “guilty,” and that they gave him the 
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paper only as individuals, and not as jurors—whereupon the 
verdict was recorded without said separate paper, the same 
not being considered any part of the record in said case. 
There was no error in refusing the separate paper to be 
entered upon the records of the court as part of the verdict 
of the jury in the case, nor in overruling the defendant’s 
motion for a new trial, because of the handing of the paper 
by the jury to the judge, on the statement of facts contained 


in the record. 
Let the judgment of the court below be affirmed. 


Taytor vs. MorGan. 


1. The question on four years’ possession of realty under title from the 
defendant in ji. fa., discharging the property from the lien of judg- 
ments, does not turn upon the nature of the defendant’s title, but the 
bona fides of the purchaser and his open and notorious possession; 
therefore, the fact that defendant had taken homestead in the land 
before the sale, was properly ruled out. 

. Whilst a brief of the evidence agreed upon at a former trial is ad- 
missible to attack the testimony of witnesses who swore at both 
trials, the proper foundation should be laid by asking the witnesses 
if they did not swear to certain facts on the former trial? and then, 
if denied, that portion of the brief should be offered and specitied 
which attacks them. 

. Possession under purchase from defendant in judgment must be 
open and notorious for four years, and the evidence must be suffi- 
cient to show that it was open and notorious for that time. 


Judgments. Lien. Prescription. Title. Evidence. 
Witness. New trial. Before Judge Crisp. Sumter Su- 
perior Court. April Adjourned Term, 1878. 


Reported in the opinion. 


N. A. Smrra; J. A. Anstey, for plaintiff in error, cited as 
follows: On the question of homestead, to show nature of 
title conveyed, Code, §2025; 55 Ga., 383; Code, §3583; 
Bouv. L. Dic., “ Purchase.” On the introduction of the 
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brief of evidence, 28 Ga., 19; on nature of possession, 55 
Ga., 225. 


Hawkins & Hawkins, for defendant. 


JACKSON, Justice. 


This case turned upon the possession of the purchaser 
from the defendant in execution for four years after judg- 
ment, and no levy or other proceeding to dispossess him. 

When the case was here before, we held that the court 
erred in ruling that if the parties had agreed to keep the 
trade secret, then the possession would be no protection to 
the purchaser; without more, we held that such an agree- 
ment was a circumstance tending to show fraud, but that 
the true issue was whether the purchase was honest and 
bona fide and the possession open and notorious. 

We also held another charge erroneous, and sent the case 
back—the verdict then being that the land was subject. 
See 55 Ga., 224. 

Now the verdict is for the claimant, and the plaintiff in 
execution excepts. 

The motion for a new trial is based upon three grounds: 

1. It is alleged that the court erred in ruling out certain 
homestead papers and records, the object of which was to 
show that the title to the land was in the defendant in jf. 
Ja. for his family at and before the date of his sale to the 
purchaser. The question is not what title the defendant 
had, but did the purchaser buy and pay for the land and 
hold possession openly and notoriously for four years? If 
the purchaser did these two things, he will hold the land 
against this judgment, no matter what sort of title defend- 
ant in fi. fa. had when he sold. 

2. The next ground is the refusal of the court to admit 
in evidence a brief of the evidence on a former trial agreed 
upon by the parties as correct, in order to impeach the tes- 
timony of witnesses who swore on the two trials. It docs 
not appear from the record that questions were put to the 
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witnesses, in respect to what they did specifically swear at 
the former trial, and that, upon their denial that they did so 
testify, such portions of the brief were offered as contra- 
dicted them. Had this been done, the brief would have 
been admissible, perhaps, but, as it was not done, the court 
certainly did not err. 

3. The next and last ground is that the verdict is not sup- 
ported by the evidence, but is contrary to the charge of the 
court and to the law of the case. 

We very rarely interfere with the judgment of the supe- 
rior court upon such grounds as these, but we feel that the 
evidence disclosed in this record demands our interposition. 
It shows not only the agreement to keep secret the trade, but 
it shows that it was in fact kept secret from a great many peo- 
ple, including the farm hands and overseer, so that the posses- 
sion does not appear from the evidence here disclosed, to 
have been of that open and notorious character necessary to 
sustain this verdict in law. We must therefore reverse the 
judgment. 

Judgment reversed. 


Tue Crry or Aveusta vs. [[arers, by next friend. 


. In an action against a municipal corporation for injuries resulting 
from falling into a cellar door on one of its sidewalks, left open by 
the owner of the property on its street, there are two questions for 
the jury; first, is the system adopted by defendant in regard to al- 
lowing cellars on its sidewalks, reasonably calculated to insure the 
safety of those who travel thereon by night or day? Second, if so, 
is the defendant liable in the special case by reason of negligence in 
the ov ner, coupled with notice, actual or constructive, to the city? 

. It was error to charge that the question was whether the city ** was 
guilty of negligence in the use of the cellar by the occupant or owner 
thereof.” 

. The question being as to whether the system adopted by the city in 
regard to allowing cellars on its sidewalks, was reasonably calculated 
to insure the safety of those who travel therecn, evidence that chil- 
dren upon different occasions had previously fallen into such open- 
ings, was admissible. 
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Municipal corporations. Negligence. Roads and bridges. 
Evidence. Before Judge Gisson. Richmond Superior 
Court. April Term, 1878. 


To the report contained in the decision, it is only neces- ~ 
sary to add the following: , 

Defendant moved for a new trial on the following, among 
other grounds: 

1. Because the court charged the jury as follows: “If 
you find the system of cellars with covered doors in the 
sidewalks, as adopted by defendant, to be reasonably safe 
and secure, it is then for you to ascertain whether the de- 
fendant was guilty of negligence in the use of the cellar by 
the occupant or owner thereof; and if you find that defend- 
aut has been guilty of negligence, you should give such 
damages as to fully compensate the plaintiff for all the inju- 
ries sustained.” 

2. Because the court, over objection of defendant’s coun- 
sel, admitted the testimony of Dr. E. W. Harker, a witness 
for the plaintiff, that he had seen a child walk backwards 
and fall into Dr. Campbell’s cellar, and also that he had seen 
another such instance five or six years before. 

The motion was overruled and defendant excepted. 


Barnes & Cummine ; J.C. C. Brack, for plaintiff in error, 
cited 53 Ga., 607; 55 7b., 566; 59 Jb., 151; Chapman vs. 
Mayor, ete., of Macon (this term). 


W. R. McLaws; H. Cray Fosrrr, for defendant, cited 59 
Gu., 151; 55 Ib., 566; 53 /b., 608; 3 Am. L. T. R. (N.S), 
486; 39 N. Y., 58; 47 7b., 639; 9 7b., 456; 36 7b.,58; 2 
Daly, 243; 8 Am. R., 204; 14 70.,452; 49 II1., 476; 62 /3., 
28; Thompson on Highways, 309-310; 2 Dill. Mun. Corp., 
780, 788-91, 796, 918 ; Wood on Nuisances, 254, 778, 275-6, 
329-30 ; 9 Humphries, 760; 9 Heisk., 1; 18 How. Prac. R., 
169 ; City Code of Augusta, 26; 4 Am. R., 196 (2); 2 Dillon 
on Mun. Corp., 521, 794; 30 Ga., 506, 512; 2 Douglass 
(Mich.), 522; 42 Me., 522; 2 Black, 418; 34 N. Y., 179; 
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5 Dutcher (N. J.), 544; 4 Law & Eq., 179; 3 Strobhart 
(S. C.), 425. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the 
defendant to recover damages for its alleged negligence in 
allowing one Goldsby, the owner of a lot on Broad street in 
the city of Augusta, to keep open a cellar door, whereby 
the plaintiff, in walking along the sidewalk on said street, 
fell into said cellar and was injured. On the trial of the 
case, the jury found a verdict in favor of the plaintiff for 
the sum of $500.00. A motion for a new trial was made 
on the grounds therein stated, which was overruled, and the 
defendant excepted. 

1, 2. This is the second time this case has been before this 
court. According to the ruling of this court when it was 
here before, there were two questions to be submitted to 
the jury: First, was the system adopted by the defendant 
in regard to allowing cellars on its sidewalks, in front of the 
business houses thereon, reasonably calculated to insure the 
safety of those who travel on them either by day or night ? 
Second, was the defendant liable to the plaintiff for negli- 
gence in allowing the use of the cellar by the owner thereof, 
under the evidence in the case, according to the ruling of 
this court in Chapman vs. The Mayor, etc., of Macon, 55 
Ga. Rep., 566% See 59 7b., 154. In the case of Chap- 
man vs. The Mayor, etc., of Macon, it was held that if the 
opening of the cellar door by the owner thereof, was a single 
act of negligence, the city would not be liable, because it 
would not be charged with knowledge, nor could notice in 
fifteen minutes be given to it. But if the owner had been 
for a long time careless and negligent, the city would be 
presumed to have notice. The court charged the jury 
amongst other things, “ If you find that the system of cel- 
lars with covered doors in the sidewalks, as adopted by de- 
fendant, to be reasonably safe and secure, it is then for you 
to ascertain whether the defendant was guilty of negli- 
gence in the use of the cellar by the occupant or owner 
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thereof; and if you find that the defendant has been guilty 
of negligence, you should give such damages as to fully 
compensate the plaintiff for all injuries sustained.” This 
charge of the court, in view of the evidence in the record, 
was error. The question, according to the ruling of this 
court, was not whether “the defendant was guilty of negli- 
gence in the use of the cellar by the occupant or owner 
thereof,” but the question to have been submitted to the 
jury, was whether the defendant was liable to the plaintiff 
in damages for negligence in allowing the use of the cellar 
by the owner thereof, under the evidence in the case, when 
applied to the law as ruled by this court in Chapman vs. 
The Mayor, ete. of Macon, before cited. 

3. The evidence of Harker that “he had seen a child 
walk backwards and fall into Dr. Campbell’s cellar, and also 
that he had seen another such instance five or six years be- 
fore,” may be considered as bearing remotely upon the ques- 
tion as to the reasonable safety of the defendant’s sidewalks 
according to the system adopted by it in regard to cellars 
thereon in front of business houses, and was therefore ad- 
missible for what it was worth in that connection. The 
overruling of the defendant’s motion for a new trial was 
error. 

Let the judgment of the court below be reversed. 


Bryan vs. OsBorneE. 


. Under the act of 1876, authorizing special verdicts in equity, such 
issues only need be submitted to the jury as, together with the facts 
admitted in the pleadings, will bring out the truth of the case fully 
enough to sustain the decree. 

. Where, in response to such issues, the jury find that the defendant 
knew all about the title he bought, and had been in possession, 
together with his vendor, over twenty years, and was still in posses- 
sion thereof, and that the vendor lived in the state, the equitable 
plea having set up that the note sued on was given for land, and he 
feared the title, and that the vendor was beyond seas: 

Held, that the defendant ought to pay for the land, and that the decree 
that he pay the note for the purchase money thereof is right. 


Equity. Practice in the Superior Court. Decree. Be- 
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fore Judge Crawrorp. Muscogee Superior Court. May 
Term, 1878. 


Osborn sued Bryan on a note for the purchase money of 
land. Defendant filed an equitable plea as follows: 


He purchased said place mentioned in said note from 
Alex C. Morrison, the brother of Mrs. Osborne, as her agent ; 
he paid in cash $100, and gave his notes for the balance, 
$800, in three equal installments; on the 24th January, 
1872, the plaintiff, who was the son and agent of Mrs. Os- 
borne, took up and destroyed the notes aforesaid, and the de- 
fendant gave three notes in which was expressed the con- 
sideration mentioned in the notes sued on, each for the sum 
of $266.67, and becoming due February 1, 1872, 1st Janu- 
ary, 1873, and January 1, 1874. At the time of the pur- 
chase, the plaintiff and Morrison both represented that Mrs. 
Osborne had a perfect title to the land, and upon the pay- 
ment of the money she would and could make defendant a 
title thereto. Defendant has paid all the notes except the 
one sued on, and has paid $50.00 on that. Neither Mrs. 
Osborne nor her agent, had at the time, nor do they have now, 
any title to said land, nor can they make, or cause to be 
made, a good and legal title to said land. The title to the 
same is in one Samuel F. Bussey, trustee for Diodema Bus- 
sey and her children. Said plaintiff and said Mrs. Os- 
borne are non-residents of this state, and are. insolvent. 
At the time of making said trade, he took from said Os- 
borne what he supposed to be a bond for title, obligating 
him, upon the payment of the purchase money, to make, or 
cause to be made, to defendant, good and sufficient title in 
fee simple to said land; but, by inadvertence or mistake, 
the bond did not obligate the plaintiff, or any one else, to 
make title to said land, but merely recited that upon the 
payment of the purchase-money the bond was to be void. 
The plea prayed for a rescision of the contract, and that 
plaintiff be decreed to pay to defendant the money paid by 
him; offered to surrender the possession and account for 
rents, ete. 
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The court submitted the following issues to the jury: 

1. Was there a mistake in the bond made by Osborne to 
Bryan, asalleged? 2. Has Bryan been dispossessed under 
Osborne’s sale? 3. Did Bryan buy the land with a know- 
ledge of all the facts as to the claim of the Busseys? 4. 
Was or is W. A. Osborne a resident of this state? How 
long has Osborne, and Bryan under him, held this land ? 

Defendant requested the submission of an issue as to the 
solvency of plaintiff or Mrs. Osborne, which was refused. 

Upon the finding of the issues submitted in favor of 
plaintiff, (except that there was a mistake in the bond), the 
court decreed that plaintiff should make a warranty deed to 
defendant to the land, and upon filing it with the clerk, 
should have judgment against defendant for the full amount 
of the claim. 

The other facts will be found in the opinion. 


Tuornton & Grimes; Branprorp & Garrarp, for plain- 
tiff in error, cited acts 1876, p. 105, 51 Ga., 398 ; 59 Jdid, 
486; 2 Kelly, 442; Code, §§3082, 3562. 


L. T. Downina, for defendant, cited 43 Ga., 578. 


J AcKson, Justice. 


Osborne sued Bryan on a note, the consideration of which 
was land sold to Bryan. This was the last note due, the oth- 
ers having been paid. Bryan tiled an equitable plea, which 
is set out in the record; the court submitted certain issues 
to be passed upon by the jury, and entered a decree thereon 
that Bryan pay the note. Whereupon Bryan excepted on 
two grounds: first, because the court did not submit issues 
enough to the jury to elicit sufticient facts whereon to predi- 
cate a decree ; and, secondly, because the facts found by the 
jury did not authorize the decree. 

1. The court need only submit to the jury such pertinent 
issues as will draw out the material facts, under the act of 
1876, page 105, and upon which evidence has been submit- 
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ted to the jury. 59 Ga., 485. The issues submitted here 
bring out the fact that Bryan has not been evicted, but has 
been in possession of the land, he and Osborne, since 1855, 
continuously, and that Osborne is in the state of Georgia, 
the equitable plea being to the effect that the title would or 
might fail, and that Osborne was beyond seas. The jury 
found the further fact that Bryan knew all about the title 
when he bought. Indeed, all the issues were found against 
Bryan, and are ample to elicit the truth of the case. 

2. Was the decree right? We cannot see how it could 
have been otherwise. Bryan’s possessory title—over twenty 
years—seems to assure him the land; he is still in possession 
and likely to remain so, and this record shows that he can 
hold it against the dangers he apprehends. We think that 
he ought to pay for it. 


Judgment affirmed. 


VARNER vs. Gunn ef al. 


A purchaser, bona fide and for a valuable consideration, of trust prop- 
erty from trustees, under order from the proper court for the 
sale, with written evidence of title and seven years’ possession, 
acquires good prescriptive title. Where title is in trustees, pre- 
scription which operates against them operates against the cestui 
que trusts. 


Trusts. Prescription. Title. Before Judge Crisp. 
Houston Superior Court. November Term, 1878. 


To the report contained in the decision it is only neces- 
sary to add the following: 

Mrs. Varner, for herself and as next friend of her minor 
children, brought a bill against Gunn et a/. It alleged that 
her father had willed certain real property to her brother, 
Patrick Gray, as trustee, for the use of herself and sister 
during their lives, remainder to their children ; and, in case 
of the death of any of testator’s children without children 
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or reprentatives of children, the property devised to such 
child should revert to the estate and be divided among all 
the children of testator; that her husband and that of her 
sister had been appointed trustees in place of Gray; that 
her sister and brother-in-law were both dead; that com- 
plainant’s husband fraudulently obtained her consent to an 
order for the sale by the trustees of the trust property ; that 
they sold it, and defendants claim under that sale; that de- 
fendants had notice of the nature of complainant’s title and 
her unwillingness to sell ; and that Varner had deserted his 
family and his trust. The object of the bill was to recover 
the interest of complainant in the property, on the ground 
that if any purchase money was paid, it was not applied to 
the use of the cestui que trusts, besides other grounds not 
necessary to be set forth. 

Defendants relied, among other things, on their prescrip- 
tive title under the sale of the trustees. 

For the other facts of this case see the decision. 


C. C. Duncan; W.S. Wattace; 8S. Hatt, for plaintiff 
in error, cited as follows: Appointment of trustees void 
for want of bond, Code, §2320. Purchaser from trustee 
with notice, is trustee, Code, §2329 ; 7 Ga., 530; 19 7d., 66; 
41 1b., 202; 42 7b., 95; 48 7b., 471. Order of sale irreg- 
ular, for want of notice, Code, §2320. 


B. M. Davis; Exr1 Warren, for defendants, cited as fol- 
lows: Title was in trustee, Code, §2313; 57 Ga., 211. 
Power of judge, Code, $2320 ; acts 1853-4, pp. 59, 60; acts 
1855-6, p. 146; Code §§2327, 2328; 53 Ga., 209; Code, 
§4221-4. Mrs. Varner bound, children have no right until 
her death (if then), Code, §§2337, 3093, 2260 ; 48 @a., 339. 
But title was in trustees, 2 P. Williams, 146; 3 Atkyns, 
728; 55 Ga., 25. Trustee’s deed color of title, 51 Ga., 139; 
55 Jb. 25. Bona fide purchasers, Code, §3092; 3 Ga., 
446 3°34 7b., 454. 
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Warner, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendants to recover the possession of certain described: 
lands on the allegations contained therein. On the trial of 
the case, the jury, under the charge of the court, found a 
verdict in favor of the defendants. A motion was made 
fora new trial, on the grounds contained therein, which 
was overruled, and the complainant excepted. The con- 
trolling question in this case is whether the complainant’s 
right to recover the land sued for was barred by the statute 
of limitations, it being in the nature of an equitable action 
of ejectment. 

It appears, from the evidence in the record, that in the 
year 1853, Benjamin H. Gray, by his last will and testa- 
ment, devised the land in dispute to his son, Patrick Gray, 
in trust for the sole and separate use of his two daughters, 
Ann and Jane Gray, and for during their natural lives, and 
after their death to their children, but if they should die 
leaving no children, or representatives of children, then the 
property so devised to revert to his estate, and be equally 
divided between his other children in the same manner as 
before directed. Ann Gray married Varner in 1855, in the 
seventeenth year of her age, and has now five living chil- 
dren. Jane married Walker, and died in 1867, leaving no 
children, her husband having died in 1864. In the year 
1856, after the marriage of his two sisters, Ann and Jane, 
Patrick Gray, their trustee, petitioned the superior court 
of Houston county to be removed from his said trusteeship, 
and that Walker and Varner be appointed trustees for their 
respective wives in his place. The court granted the peti- 
tion, and passed an order removing Patrick Gray as trustee, 
and appointed Varner and Walker trustees, as requested, in 
his place and stead. Afterwards, in May, 1857, Varner and 
Walker petitioned the judge of the superior court of the 
Macon circuit, exercising jurisdiction in chancery, for leave 
to sell the land in dispute, the said Ann and Jane joining 
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in said petition. The chancellor, at chambers, after consid- 
ering the application, granted leave to sell the land at public 
or private sale, and empowered the trustees to convey the 
saine by deed, and to receive what the land might sell for, and 
invest the same in other property upon like limitations, con- 
ditions and trusts, as the said land is now held by them. On 
the 5th day of January, 1859, Varner, as trustee, in pursu- 
ance of the aforesaid order, conveyed the premises in dis- 
pute by deed to the defendant, D. F. Gunn, under whom 
the other two defendants claim title, for the consideration of 
$4,885.00, and a similar deed was made by Walker, trustee, 
to Gunn, under which the defendants also claim title. 

It appears from the evidence in the record, that D. F. 
Gunn was the guardian of Ulysses Gunn and Victoria Gunn, 
and that by an order of the court of ordinary he had turned 
the land over to them in settlement as such guardian, in 
1865. The land has been in the possession of D. F. Gunn 
from the time of his purchase of it from Varner and Walker 
up to November, 1865, when he turned it over to his wards 
in settlement, and it has been in their possession, or at least 
one of them, ever since. 

The charge of the court complained of in relation to the 
bar of the statute is as follows: “ The defendants say more, 
if that proposition is not true, if they did not get a good 
title at such sale, if the sale was made, yet they say that the 
trustees obtained an order from the proper court to sell this 
property, and that they dona fide and for a valuable consid- 
eration, bought it from said trustees in pursuance of that 
order, that they took a deed from these trustees and went 
into possession under that deed, and that they, and those 
claiming under them, have remained in the possession of 
this property more than seven years under color of title be- 
fore the institution of this suit, and if this be so, then they 
have what the law calls a good prescriptive title.” This 
charge of the court was not erroneous, especially when taken 
in connection with the other portions of the charge con- 
tained in the record. This case comes within the rulings of 
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this court in Wingfield et al. vs. Virgin et al., 51 Ga., 
139; Brady et al. vs. Walters, 55 Ga., 25. 
Let the judgment of the court below be affirmed. 


SreapMan vs. LEE. 


It is necessary that the bankrupt, after his petition and adjudication 
as a bankrupt, and pending proceedings for his final discharge, shall 
make some sort of application to stay proceedings in a state court 
pending against him on a suit therein, if he would arrest such suit 
before it is prosecuted to judgment; otherwise, if judgment be ren- 
dered before the final discharge in bankruptcy, it will be operative 
and valid, and the debt on which it is predicated will not be dis- 
charged by the bankrupt’s final discharge, although provable in the 
bankrupt court, and although the usual notice was given the cred- 
itor. 


Bankruptcy. Judgments. Lien. Before Judge Hatt. 
Newton Superior Court. March Term, 1878. 


Lee’s ji. fa. was levied on Steadman’s property. The 
latter filed an affidavit of illegality, on the ground, among 
others, that he had been discharged in bankruptcy. The 
court overruled the affidavit, and defendant excepted. For 


the other facts, see the opinion. 


L. B. Anperson, for plaintiff in error, cited 39 Ga., 64. 
J.J. Froyp; Exmrerr Womack, for defendant. 


J ACKSON, Justice. 


There is but one assignment of error in this bill of excep- 
tions. That is the third ground of the affidavit of ille- 
gality, which is, “that before the rendition of said judg- 
ment, the said Enoch Steadman had filed his petition in 
the district court of the United States for the northern dis- 
trict of Georgia, and was legally adjudicated a bankrupt, 
and did then and there surrender all of his property, both 
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real and personal, and all notices required by law to be given 
of all meetings of creditors and notices of applications of 
discharge were given, and said Augustus H. Lee had notice 
thereof,” and that he was afterwards discharged, setting out 
the discharge in full, bearing date October 21, 1875, and 
showing that his petition was filed and he was adjudicated 
a bankrupt in 1873. The judgment on which the execu- 
tion issued was rendered in 1874, after the petition and ad- 
judication, but before the discharge of the bankrupt. It 
was admitted that the debt was such a one as is provable 
in bankruptcy, but bore date anterior to the constitution of 
1868. 

There is no proof that Steadman ever filed any plea, or 
took any step to arrest the case which was proceeding against 
him when he filed his petition in bankruptcy ; and the ques- 
tion is, whether a judgment of the state court, rendered after 
the adjudication, but before the discharge in bankruptcy, 
when the defendant took no steps to notify the state court 
that he had been adjudicated a bankrupt, or had filed his 
petition in the United States court, is valid, or whether the 
bankrupt is discharged from the debt ? 

The bankrupt act (Revised Statutes of United States, 
§5106,) declares, in substance, that no creditor whose debt is 
provable shall be allowed to prosecute to final judgment any 
suit at law or in equity therefor against the bankrupt, until 
the question of the debtor’s discharge shall have been deter- 
mined; but that such suit or proceeding shall be stayed 
upon the application of the bankrupt, provided there be no 
unnecessary delay, etc., ete. It will thus be seen that the 
bankrupt must make application in some way to have the 
proceedings stayed in the state court. This he did not do, so 
far as the record discloses, and his own laches has allowed this 
judgment of a court of competent jurisdiction to be: ren- 
dered against him. We hold, therefore, that the judgment 
is good, and that his discharge being subsequent thereto, 
does not relieve him from its operation. 

Judgment affirmed. 

5 
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Txornton vs. WILLIs. 


Where the sheriff entered on a tax fi. fa. which had been levied on 
land, ‘‘ received the full amount of this fi. fa., and paid over to the 
ordinary,” it was prima facie satisfied, and one who purchased the 
land a year afterwards at sheriff's sale, under an execution against a 
former owner, obtained good title as against a third person to whom 
the tax fi. fa. was subsequently transferred, though it appeured that 
the transferee had advanced the money to pay off the same. 


Levy andsale. Lien. Title. Execution. Tax. Be- 
fore M. H. Branprorp, Esq., Judge pro hac vice. Muscogee 
Superior Court. November Term, 1877. 


To the report contained in the decision, it is only neces- 
sary to add that Abercrombie was a former owner of the 
land in controversy, and no question seems to have been 
made as to the fact that it was subject to the judgment 
against him. 


James Jonnson; Cary J. Tuornton, for plaintiff in error, 
cited as follows: On the levy, Code, $3640; 10 Ga., 74. On 
the transfer of fi. fa., Code, §891; acts 1872, p. 35; 48 Ga., 
177. On charge and refusals to charge, 2 Ga., 54; 3 Zb., 
4; 547b., 237; 11 /b., 277; acts of 1872, p. 35; 48 Ga., 
177. 


W. A. Lrrtze; C. R. Russext, for defendant, cited as fol- 
lows: On the levy, 12 Ga., 440; 27 7b., 200. On the trans- 
fer, Code, §891. On the charge, Code, $§812, 814, 1973; 8 
Ga., 479; 46 1b., 412. 


Warner, Chief Justice. 


This was a claim case, on the trial of which the jury, un- 
der the charge of the court, found the property subject to 
the fi. fa. levied thereon. The case is brought here ona 
bill of exceptions to the rulings of the court on the trial 
thereof. It appears from the record and bill of exceptions, 
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that the tax collector of Muscogee county, issued a tax exe- 
cution against James M. Leonard, dated 5th of May, 1873, 
for the sum of $58.50, for taxes due for the year-1872. 
This tax ji. fa. was levied by the sheriff on the land claimed, 
as the property of the defendant, Leonard, on the 5th of 
May, 1873. On the 3d day of June, 1873, the sheriff made 
the following entry on said fi. fa., which was signed by 
him officially (to-wit :) “ Received the full amount of this 
fi. fa., and paid over to ordinary.” It also appears from an 
entry made on said fi. fa. by the sheriff, on the 26th day of 
August, 1874, that he transferred it to one E. P. Willis, 
who is now controlling the same for his own benefit. Willis 
testified that he paid the money to the sheriff to protect the 
land which he had purchased of Leonard, the defendant. 
It further appears from the evidence in the record, that the 
land in dispute was sold by the sheriff on the 2d day of 
June, 1874, in satisfaction of a judgment obtained against 
Abercrombie in March 1868, and was purchased by Downing, 
who went into possession of the land, and afterwards sold 
it to the claimant. 

The contrulling question in this case is, whether the pur- 
chasers of the land between the 3d day of June 1873, when 
the tax ji. fa. from the entry thereon was prima facie satis- 
fied, and the 26th of August, 1874, when it was transferred 
to the plaintiff, Willis, obtained a good title as against that 
tax ji. fa. The court charged the jury to the effect. that 
they did not, if the money was paid to the sheriff by 
Willis in the first instance. 

This ruling of the court, in view of the principle recog- 
nized and decided in Dougherty vs. Marsh & Breers, (11 
Ga. Rep., 277) was error. As was said in that case, “ This 
negligence, or whatever else you may call it, on the part of 
plaintiffs, or the officers, must not be allowed to be repaired 
at the expense of others.” 

Let the judgment of the court below be reversed. 
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JoHNSON vs. LOVELACE. 


1. The record of a former claim is admissible to show that the points 
involved are res adjudicata, without any special plea. 

2. When this is done by plaintiff, the claimant should be permitted to 
introduce all relevant evidence in defense of his title. He is not lim- 
ited to the avoidance of the former judgment. 

. Where two judgments are of the same date, and alike in all respects 
except the amounts, a verdict and judgment on the trial of a claim, 
that certain property is subject to one, is conclusive in favor of the 
other between the same parties. 

4. Immaterial error no ground of new trial. 


Claim. es adjudicata. Evidence. Judgments. Be- 
fore Joszru F. Pov, Esq., Judge pro hac vice. Harris Su- 
perior Court. October Term, 1877. : 


The following, taken in connection with the decision, suf- 
ficiently reports this case : 

Claimant moved for a new trial on the following among 
other grounds : 

1. Because the court admitted in evidence the record of 
the former claim. 

2. Because the court restricted claimant’s evidence to 
showing that he was not concluded by the former judgment. 

3. Because the court charged, in effect, that if the parties 
and property were the same, a judgment on one of the 
claims would be conclusive as to the other. 

The motion was overruled, and he excepted. 


J. M. Mostey; R. A. Rosset, for plaintiff in error, cited 
on the question of estoppel, 6 Ga., 495, 497; Code, §§2897, 
3577, and cases cited; 27 Ga., 376; 7 Zb., 211, 216-221, 
434; Smith’s L. C., 609, 622, 761, 764, 767, 768, 792-795 ; 
1 Starkie on Ev., 190, 341-343. 


L. L. Stanrorp; Wituts & Wixu1s, for defendant, cited as 
follows: On form of levy, ete., 54 Ga., 296; 59 7b., 849. 
On the estoppel, 17 Mass., 365; Code, §§2897, 3577, 3826 ; 
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21 Ga., 143; 8 Jb., 524; 11 Jb. 265; 35 E. O. L., 174; 8 
East, 346; 1 Smith’s L. C., 437; 4.N. Y., 71; Big. on Est., 
25, 48, 45; 1 Swift’s Dig., 621; 3 Cowen, 121; 7 Wall., 
621; Herman on Est., 67; Kerr on Fraud & Mis., 207, 208. 


Warner, Chief Justice. 


This was a claim case,.on the trial of which the jury, un- 
der the charge of the court, found the property subject to 
the fi. fa. levied thereon. A motion was made for a new 
trial on various grounds, which was overruled, and the 
claimant excepted. It appears from the evidence in the record 
that the plaintiff obtained two judgments against Isaac John- 
son, the defendant, in Harris superior court, at the same term 
of the court, but for different amounts. Executions issued on 
these judgments, and both were levied on the same property 
of the defendant at the same time, and claimed by Joel T. 
Johnson, there being two separate claims interposed at the 
same time, one for each fi. fa. that was levied on the property. 
One of the claim cases was tried before the other, and upon 
that trial the property was found subject by the verdict of 
the jury, and judgment entered thereon. When the second 
claim case came on for trial, the plaintiff offered in evidence 
the record of the former trial for the purpose of showing 
that the question of the claimant’s title to the land claimed 
by him as against the plaintiff's judgment had been adjudi- 
cated on that former trial. The claimant having introduced 
in evidence a deed from Isaac Johnson to himself for the 
property claimed, the plaintiff proved that the same deed 
was offered and read in evidence by the claimant on the 
former trial, and relied on by him in sapport of his claim to 
the property. The court held that the question of the claim- 
ant’s title to the land was res adjudicata,.and charged the 
jury to that effect, which is the main error complained of 
here. ky 

The issue upon the first trial was whether the claimant’s 
title to the property claimed by him was good as against the 
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plaintiff's judgment obtained on the 10th of October, 1866, 
and upon the trial of that issue, the verdict and judgment 
of the court thereon was that his title was not good as against 
that judgment. On the second trial, the issue was whether 
the claimant’s title (it being the same introduced by him on 
the first trial) was good as against the plaintiff's judgment 
obtained on the same day as the first, but for a different 
amount. There was no evidence that the second judgment 
had been paid off, or that it was invalid for any cause. In 
the Duchess of Kingston case it was held that a judgment of 
a court of concurrent jurisdiction, directly upon the point, 
is, as a plea,a bar; as evidence, conclusive bétween the same 
parties upon the same matter directly in question in an- 
other court. See Bradley vs. Johnson, 49 Ga., 412. When 
it appears on the face of the record that the question in con- 
troversy in the second suit was litigated in the first, the mere 
production of the record will be enough, but when it does 
not so appear, it must be shown aliwnde by parol evidence, 
and the burden of proof rests on the party who maintains 
the affirmative. If the record shows that the same matters 
might have been litigated in the former action, then the fact 
that they were actually decided in that former action may 
be proved by extrinsic evidence. Herman’s Law of Estop- 
pel, §98. In the case now before us, it appears from the 
record of the trial of the first claim case, that the claimant 
might have introduced the same title in support of his claim 
as he did on the second trial, and the extrinsic parol evi- 
dence in the record shows that he did so, that he claimed 
title to the property under the same deed from Jsaae John- 
son in both cases. The judgment of the court on the first 
trial was that the claimant’s title under that deed was not 
good as against the plaintiff's judgment obtained on the 10th 
of October, 1866, and that judgment, so obtained on the 
first trial, was conclusive evidence that the claimant’s title 
to the property under that deed was not good as against the 
second judgment, obtained at the same time as the first, 
although the latter may have been for a different amount. 
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The point in issue that was directly decided upon the first 
trial was, that. the claimant’s title to the property was not 
good against the plaintiff's judgment obtained against Isaac 
Johnson, the defendant, on the 10th of October, 1866, and 
that decision was directly applicable to the claimant’s ttile 
under that same deed when offered in evidence by him on 
the second trial, inasmuch as the plaintiff's second judgment, 
against which he sought to claim the property, was of the 
same date as the first, though for a different amount. Judg- 
ments do not bind the property of defendants therein accord- 
ing to the amount, but according to the date thereof, and if 
the claimant’s title was not good against one of the plaintiff's 
judgments for one amount, it was not good against his other 
judgment for a different amount, both being of the same 
date. It is the policy of the law to prevent unnecessary lit- 
igation, and therefore our own Code declares that “ An ad- 
judication of the same subject matter in issue in a former 
suit between the same parties, by a court of competent juris- 
diction, should be an end of litigation.” Code, §2897. Par- 
ties will not be allowed to try the same issue twice by mul- 
tiplying their claims, and it makes no difference that they 
may be able to introduce more evidence on the second trial 
than they did on the first; the law requires full diligence 
on the first trial. 

There being no plea of former recovery in this case, the 
court should have received not only the record of the for- 
mer suit in evidence offered by the plaintiff, but also the 
evidence offered by the claimant, and then have charged the 
jury as to the legal effect of the former recovery, as it. did 
do; but as the result must have been the same, according 
to our view of the evidence as to the former adjudication 
of the claimant’s title to the property, we will not disturb 
the verdict for that reason, inasmuch as we find no error in 
the charge of the court as to the claimant’s title to the prop- 
erty having been adjudicated on the former trial. Zozdin- 
son vs. Driver, 53 Ga., 1. 

Let the judgment of the court below be affirmed. 
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Warr vs. Tue Srate or Groreia. 


The wilful and malicious burning of a country church is indictable as 
arson, under §4379 of the Code. 


Criminal law. Arson. Before Judge Crawrorp. Mus- 
cogee Superior Court. May Term, 1878. 


Reported in the decision. 


Joseru F. Pov, for plaintiff in error, cited Code, §4379. 
Construction of penal statute, 1 Bl.Com.88. “ Out-house,” 
2 Bouv. L. Dic., 274; 2 Russ. on Cr., 557-61; 3 Chitty, 
1123; Webster’s, Worcester’s, and Zell’s Dictionaries. 


H. Bussey, solicitor general, by Joun Prasopy, for the 
state, cited Code, §4379. On construction of law, 33 Ga., 
299-30; 34 /b., 455, 457, 458; 48 /b., 510; 12 /d., 526; 
15 /b., 361, 364; 1 Cooley’s Blackstone, 87, 61; 4 @2., 364. 


Warner, Chief Justice. 


The defendant was indicted for the offense of “‘ arson,” 
and charged with having wilfully and maliciously burned a 
certain house dedicated to the worship of God, the property 
of a congregation of persons known as “* Locust Hill Colored 
Missionary Baptist church,” the same not being in a city, 
town, or village, and upon the trial therefor, was found 
guilty. The defendant made a motion in arrest of judg- 
ment, on the ground that the facts alleged in the indictment 
do not constitute any violation of the laws of this state. 
The 4379th section of the Code declares that the wilful and 
malicious burning of an out-house of another, such as a barn, 
stable, or any other house (except the dwelling house) on a 
farm or plantation, or elsewhere, (not in a city, town, ur vil- 
lage,) shall be punished, ete. This was not a dwelling 
house, nor was it an out-house on a farm or plantation, but 
it was another house situated elsewhere, and therefore comes 
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within the definition of the Code, “or any other house,” 
except the dwelling house or an out-house on a farm or 
plantation. The Locust Hill Colored Missionary Baptist 
church was a house other than a dwelling house. It was a 
house other than an out-house of another on a farm or plan- 
tation, but it comes within the description of any other 
house being elsewhere than on a farm or plantation. See 
4 Ga., 364. There was no error in overruling the defend- 
ant’s motion in arrest of judgment. 
Let the judgment of the court below be affirmed. 


Woo .roLk vs. Bracu. 


. The plea of the general issue, being made on oath, is such an issua- 

ble defense as carries the case to the jury, and the same should not 
‘ be stricken with other insufficient pleas so as to enable the court to 
render a judgment without a jury. 

. Under a contract that ‘‘the seller does not in any way warrant the 
quality of said fertilizer, or its beneficial effects upon crops, but that 
the same is sold with all faults at the risk of the purchaser, and I do 
hereby covenant absolutely to pay the price or value as herein fixed 
without regard to results,” pleas that the guano was warranted to be 
reasonably suited as a fertilizer and of the value recited in said note, 
and yet turned out to be worthless, and killed the cotton seed, and 
put defendant to great damage and expense in sowing again, which 
he pleaded by way of recoupment, were properly stricken. 

. A plea ‘‘ that the note sued on was given for guano which was sold 
to defendant by plaintiff under the following special warranty, as 
set forth in the note sued on, to-wit: that said guano contained these 
certain chemical constituents, ascertained from a chemical analysis, 
made under the direction of the state commissioner of agriculture, 
and that the guano came up to said analysis, and defendant says 
that said guano did not conform to said special warranty, in that 
it did not contain these chemical constituents alleged, and did not 
come up to said chemical analysis, and of this,” was properly strick- 
en because unintelligible. 

. Where the court had stricken all the pleas, no issue was left to be 
tried, and the continuance was properly refused. 


Practice in the Superior Court. Contracts. Promissory 
notes. Before Judge Barriterr. Houston Superior Court. 
May Term, 1878. 
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Beach sued Woolfolk on a written promise in the follow- 
ing form : 

‘*Georgia, Houston County, , 1876. Know all men by these 
presents : That I, John W. Woolfolk, the undersigned, of said county 
and state, do acknowledge the receipt, at the date of these presents, 
from W. H. Beach, merchant and dealer in fertilizers, of Savannah, 
Ga., of 16000 pounds of the fertilizer known as the W. & C. Super- 
phosphate, manufactured by the New Jersey Chemical Company, 
valued at this date at $38.00 per ton, cash value. 

‘**For which amount I hereby give my note and hold myself firmly 
bound unto the said W. H. Beach, as agent for the said New Jersey 
Chemical Company, and to his assigns, to deliver at the railroad, free 
of charge, as he or his agent for said county may direct, 3,200 pounds 
of merchantable Savannah middling cotton, new classification, well 
ginned and packed, on or before the 1st day of November, 1876 

‘* And it is hereby expressly understood, covenanted and agreed, in 
consideration of the time granted and the method allowed for paying 
for said fertilizer, that the seller does not in any way warrant the qual- 
ity of said fertilizer or its beneficial effect upon crops, but that the 
same is sold with all faults, at the risk of the purchaser, and I do here- 
by covenant absolutely to pay the price or value as herein fixed, with- 
out regard to results, And I do hereby acknowledge that ten days 
have been allowed to me to examine and inspect said fertilizer, and I 
promise and agree to return the same to the said W. H. Beach within 
the said ten days if dissatisfied, and that upon failure to return, the 
sale to me shall be absolute, and I do hereby constitute as my agent 
the inspector appointed under the laws of Georgia, whose brand has 
been put upon said fertilizer, aud I do ratify and agree to be bound by 
his inspection as made. 

‘* But it is hereby agreed that. if I prefer I shall have the option to 
pay to said W. H. Beach, as agent as aforesaid, on or before the 1st 
day of November, 1876, the above obligation in currency, at the rate 
of fifty-five dollars per ton of two thousand pounds of said fertilizer. 
And it is hereby agreed that if the cotton, as above, shall not be deliv- 
ered and paid over, as above, on or before the ist day of November, 
1876, it shall then be optional with the said W. H. Beach, as agent as 
above, to demand the payment of this obligation in currency or cotton, 
as he may elect. 

‘* But should I fail to pay the full amount due in cash, or to deliver 
said cotton by November ist, 1876, then the said W. H. Beach shall 
have the right at any time on or after said date, either to demand said 
cash or the delivery of said cotton, and I hereby promise and agree to 
deliver said cotton as aforesaid, if so required, although the value 
thereof may have increased, the said W. H. Beach, at his option, to 
enjoy the benefit of said increased value on or after said date, and I 
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agree to pay interest on all amounts due on and after 1st November, 
1876. at the rate of ten per centum per annum. 
‘« Witness the hand and seal of said subscriber this 28th day of Feb- 










ruary, 1876. % 

** In presence of (Signed) Joun W. Wootroix. [sEAL. 
A. A. Kine, ————_——.._ [SEAL. 
T. M. Kren. 





t ‘*This paper to be signed before a notary public, magistrate, judge, 
clerk of court, or ordinary, and one other witness.” 







Written across face of note as follows: “Analysis. guar- 
anteed of this guano.” 

Defendant pleaded as follows: 1. The general issue, 
2. Warranty and recoupment, as set out in the second head- 
note. 3. Special warranty, as set out in the third head-note. 

On demurrer, the court struck all of the pleas. Defend- 
ant moved to continue, the court refused to hear him, and 
rendered judgment for plaintiff. Defendant moved for a 
new trial, which was refused, and he excepted. 













C. C. Duncan, for plaintiff in error, cited as follows: On 
motion to continue, Code, §3531. General issue not de- 
murrable, Code, §3458 ; 41 Ga., 409. Plea of recoupment, 
48 Ga., 172; 55 [b., 180; Code, $2909. 










Ext Warren; B. M. Davis; W. S. Wattaor, for de- 
fendant, cited as follows: On continuance, Code, §3519. 
On general issue, Code, §2851; 60 Ga., 383. On failure 
of consideration, Jackson vs. Langston & Crane, (present 
term); 60 Ga., 288. On special warranty, 57 @a., 350. 












JACKSON, Justice. 






This was a motion for a new trial, the grounds of which 
were that the court should have continued the case, and 
erred in striking certain pleas of defendant. 

1. The court entered judgment without a jury after the 
pleas were all stricken. Among them was a plea of the 
general issue. This should not have been stricken, but as 
it was an issuable defense filed on oath, it carried the case 
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to the jury, and put the plaintiff upon proof of his case be- 
fore them. The court, therefore, erred in rendering a 
judgment without permitting the jury to pass upon that 
plea. Causey vs. Cooper, 41 Ga., 409. 

2. The second plea, under the contract, was bad and should 
have been stricken. 

3. The third and amended plea was properly stricken, be- 
cause it is wholly unintelligible. 

4. The continuance was properly refused, as, under the 
views entertained by the presiding judge, all the pleas had 
been stricken, and nothing in the shape of an issue was left 
for trial. The judgment is reversed on the ground that 
the court erred in overruling the motion for a new trial, 
predicated upon the ground that the plea of the general 
issue was improperly stricken, and the judgment of the 
court had without a jury. 

Judgment reversed. 


Tuomas, county judge, vs. THomas, county solicitor. 


Where a true bill for a misdemeanor is found in the superior court of 
Clarke county, transferred to the county court, and there tried, the 
county solicitor is not entitled to any fee fur drawing the bill. It 
belongs to the solicitor general. 


Costs. County matters. Courts. Criminal law. Be- 
fore Judge Barrierr. Clarke Superior Court. August 
Term, 1878. 


Reported in the decision. 


T. W. Rooker, by Horxmwss & Gurnn, for plaintiff in 
error, cited, acts 1876, p. 61; Code, §§1646, 315. 


Barrow Bros.; L. W. Tomas, for defendant, cited acts 
1876, p. 61; Code, $§314, 315, 1646 ; acts 1874, p. 62 ; Cobb’s 
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Dig. 353; Mar. & OC. Dig. 230. Intention of law, 3 Ga., 
146; 14 /b., 674; 38 /b., 544; 33 Jb, 413; 2 7b, 252; 10 
Ib., 65; 52 1b., 664; 57 Jd., 332. 


Warner, Chief Justice. 


This was an application for a mandamus by the solicitor 
of the county court of Clarke county, against the county 
judge of that county, requiring him to show cause why he 
should not tax certain costs claimed by said solicitor in the 
bill of cost, in a case tried in said county court for malicious 
mischief, the bill of indictment therefor having been found 
in the superior court and transferred to the county court for 
trial. Upon hearing the answer of the respondent, the 
court made the mandamus absolute, and ordered the county 
judge to tax in the bill of cost the sum of five dollars for 
the county solicitor’s fee in said case, the same being a mis- 
demeanor under the provisions of the Code. Whereupon 
the county judge excepted. 

By the 4646 section of the Code, the solicitor general, for 
each person indicted or presented in the superior court, is 
entitled to a fee of five dollars. By the 377th section, it is 
made his duty to draw up all indictments or presentments 
when requested by the grand jury. The solicitor general 
had drawn up the indictment against Lester, which was 
found by the grand jury in the superior court, and there 
can be no doubt that he was legally entitled to receive his 
fee of five dollars therefor. By the 315th section of the 
Code, it is provided that when an indictment for a misde- 
meanor, found in the superior court, shall be transferred to 
the county court for trial, and the party indicted shall be 
adjudged liable to pay custs or a fine, or both, it shall be 
the duty of the county judge to collect the same, and to de- 
duct therefrom the costs due to the solicitor general and 
pay it over to him, or to retain it subject to his order. The 
general assembly did not intend that the solicitor general 
should be deprived of his cost for drawing the bill of in- 
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dictment, because the same was transferred to the county 
court for trial, and therefore provided for the payment of it. 

The act of 1876 providing for the appointment of a 
county solicitor for Clarke county, makes it his duty to 
represent the state in all criminal cases in the county court, 
and declares that he shall have the same fees as are now al- 
lowed to the solicitor general for similar services, but that 
will not entitle him to receive the fee due to the solicitor 
general for drawing the indictment in tranferred cases from 
the superior to the county court, because Ae did not per- 
form that service. But it is said the county solicitor gets no 
pay for his trouble in attending the trial of transferred mis- 
demeanor cases in the county court. Whether the general 
assembly intended that he should attend the trial of the 
transferred cases in consideration of the other fees allowed 
him, we do not know, but we do know that no specific fee 
is allowed him for that service, and until the law-making 
power of the state shall provide compensation for that spe- 
cial service, the courts have no power or authority to do 
so. When a public officer claims fees for his services, he 
should be able to show clear authority of law in support of 
that claim to entitle him to have it allowed. On the state- 
ment of facts disclosed in the record, the court erred in 
making the rule nés¢ for a mandamus, absolute against the 
county judge. 

Let the judgment of the court below be reversed. 


Marsua.u vs. Hicks. 


_ To make an award of arbitrators, under a submission of matters in 
dispute not pending in court, valid as a judgment by entering it on 
the minutes of the superior court, it must be returned ‘to the next 
superior court of the county where the award was made” and entered 
on the minutes of that court; if returned and entered on the minutes 
of the superior court of any other county, it is not a valid judgment 
and will be set aside as a judgment. 


Arbitrament and award. Judgments. Before Judge 
Crisp. Macon Superior Court. May Term, 1878. 
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Reported in the opinion. 


S. Hatt & Son; W.S. Wanxacs, for plaintiff in error, 
cited Code §§4242, 4249; 41 Ga., 10; Harris’ Supplement 
to Code, §424 ; Code, §5123 ; 28 Ga., 345; 40 Zdid., 710. 


Hinton & Son; Hawkins & Hawkins, for defendant, 
cited Code, §4242; 11 Ga., 453; 18 Zdid., 217. 


J ACKSON, Justice. 


This was a motion to set aside an award of arbitrators. 
The parties agreed to submit a matter in dispute to arbitra- 
tors, there being no case pending in court at the time, and 
the award was made the judgment, not of the court where 
the arbitration was had and the award was rendered, but in 
another county where the defendant resided. The court 
granted the motion, on the ground that there was no author- 
ity of law to make such an award the judgment of that court, 
and error is assigned upon the judgment setting aside the 
award. 

Section 4242 of the Code declares that the arbitrators 
“shall return the original award to the next superior court 
of the county where the award was made, and said award 
shall be entered on the minutes of said court, and shall 
have all the force and effect of a judgment or decree of 
said court,” ete. To make this award valid as a judgment, 
it must go upon the minutes of the superior court of the 
county where it was made; this has not been done, and 
therefore the award is not good as a judgment, and therefore 
it was not error to set it aside. As this sustains the judg- 
ment of the superior court setting aside the judgment on the 
award, it is unnecessary to look further into this record for 
other grounds. 

Judgment affirmed. 
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Tipps vs. WILLIAMSON. 


Art. 6, sec. 7, par. 2 of the constitution of 1877, which provides in re- 
gard to justice courts, that ‘in all cases there may be an appeal toa 
jury in said court, or an appeal to the superior court, under such 
regulations as may be prescribed by law,” does not of itself change 
existing laws, so as to allow an appeal in cases where the amount 
claimed is not over fifty dollars. 


Justice Courts. Appeal. Constitutional law. Before 
Judge McCurcuxn. Whitfield Superior Court. April 
Term, 1878. 


Reported in the decision. 


D. R. Jonzs; Jounson & McCamy, for plaintiff in error, 
cited constitution of 1877, art. vi., section vii., par. 2 ;54 Gu., 
667 ; Cooley on Const. Lim., 2d ed., 410; Code, §5105 ; 46 
Ga., 41; Stenographic Report Const. Conv., pp. 209-10. 


W. K. Moors; D. A. Waker; Suumatre & Wittiamson, 


for defendant, cited constitution of 1877, art.vi., sec. vii., par. 
2; /d., art. ix., art. xii., par.3; Cooley’s Const. Lim., 2d ed., 
top page 62, side p. 63, and cases cited. 


Warner, Chief Justice. 


This case came on to be heard in the court below on an 
appeal from a justice court, when the respondent made a 
motion to dismiss the appeal on the ground that the amount 
claimed in the suit was less than fifty dollars, which motion 
the court sustained, and the appellant excepted. 

By the constitution of 1877, justice courts have jurisdiction, 
in cases therein specified, when the principal sum does not 
exceed $100.00, “ but in all cases there may be an appeal to a 
jury in said court, or an appeal to the superior court, under 
such regulations as may be prescribed by law.” There has 
been no law passed by the general.assembly since the adop- 
tion of the constitution of 1877 prescribing any regu- 
lations whatever in relation to appeals in a justice court. By 
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the 3610th section of the Code it is declared, that in all civil 
cases tried in a justice court where the sum claimed is more 
than fifty dollars, either party may, as a matter of right, 
enter an appeal to the superior court, and that is the only 
regulation prescribed by law, at the present time, for ap- 
peals in a justice court, and was so intended to be, until the 
general assembly should otherwise prescribe after the adop- 
tion of the constitution of 1877, for it is expressly declared 
by that constitution that “all laws now of force in this:state, 
not inconsistent with this constitution, shall remain of force. 
until the same are modified or repealed by the general assem- 
bly.” There was no error in dismissing the appellant’s ap- 
peal on the statement of facts contained in the record. 
Let the judgment of the court below be affirmed. 


Farrow vs. Parton, executor, et al. 


(Warner, C. J., was providentially prevented from presiding in this case.] 


Ejectment on the demise of an executor cannot be defended upon a 
lease by the executor to the defendant where such lease does not 
cover the premises in dispute. - 


Ejectment. Before Judge Lester. Lumpkin Superior 
Court. April Term, 1878. 


Defendants in error brought ejectment against plaintiff 
in error, demises being laid both from Patton, executor, and 
Puckett, who held by deed from him. Both sides claimed 
under Porter, deceased ; Puckett had a deed from his execu- 
tor, Patton, made after his death under order of the ordi- 
nary to perfect titles; Farrow held under a lease from the 
executor for thirteen years, dated October 8, 1874; the de- 
scription in the lease. was sufficiently general to cover the 
land in dispute, and: much more besides, but contained this. 
provision: “ This lease is subject to all rights deeded to cer- 
tain parties who purchased lots from the said deceased, or 

6 
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said executor, on either of the first three above named lots, 
as deeded in these respective deeds, this lease to embrace 
all of lot No. 971 not previously sold as above stated, ete.” 
The land in controversy was a part of lot No. 971. Puckett’s 
deed was dated August 21, 1875, but recited that it was to 
perfect title in pursuance of a sale by the deceased in 1869. 
Some point was made on the regularity of the order by the 
ordinary under which the deed was made. The jury found 
for the plaintiffs. Defendant moved for a new trial, which 
was refused, and he excepted. 


W. P. Pricz; R. H. Baxer; H. P. Bett; R. P. Lesrer; 
Joun L. Horxins, for plaintiff in error. 


Wier Boyn, for defendants. 
J acKsoN, Justice. 


In the view we take of this case, it is wholly unnecessary 
to consider the question of the admissibility of Puckett’s 
evidence and the validity of his title. The plaintiffs are en- 
titled to recover upon the demise in the name of Porter’s 
executor, Patton, for the reason that this piece of land sold 
to Puckett by Porter, was not leased to Farrow, the defend- 
ant, but expressly reserved. Farrow holds under a lease 
from Porter; that lease does not cover this land, because 
land bargained and sold before the lease was, by its true in- 
tent and meaning, reserved from the operation thereof, and 
this strip was sold before the lease ; hence the title, if it did 
not vest in Puckett on account of any informality in the deed, 
or the fact that it was made by the executor after Porter’s 
death, remains in the estate of Porter, and the land can be 
recovered by his executor. 

The fact is that Farrow had notice of the claim of Puck- 
ett to this land; that he had paid Porter for it in his life- 
time, and that the executor had staked it off to Puckett 
since his decease. He built upon it with his eyes open, and 
must suffer the consequences. 
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There is evidence enough to support the verdict for mesne. 
profits. 
Judgment affirmed. 


O’ Byrne e al. vs. Freiey ef al. 


. Where a will bequeathed certain property to testator’s son, with the 
provision that he should not have power to dispose of it, his interest 
being for life only, “‘ but, in case of any lawful issue by him, then 
the same shall descend to his child or his children for their use and 
benefit, and to be used and disposed of as they may think proper or 
fit; but, in the event of no lawful issue from him, the above named 
property shall be equally divided among my (testator’s) relatives 
named in this will,” an estate tail was not created, but a life estate, 
with remainder over. 

. Where ejectment was brought by a minor, and pending the litiga- 
tion she died, the action did not thereby abate. 

. A minor over fourteen years of age may make a will disposing of 
both realty and personalty. Should such minor, being a plaintiff in 
ejectment, die testate, her legal representative should have been 
made a party in her stead. It was error to amend the suit by ad- 
ding demises in the names of her guardian and legal representative, 


Ejectment. Estates. Wills. Minors. Parties. Ac- 
tions. Practice in the Superior Court. Before Judge 
Tompkins. Chatham Superior Court. February Term, 1878. 


To the report contained in the decision, it is only neces- 
sary to add the following: Pending the suit the’ plaintiff 
died, being just under twenty-one years of age. She died 
testate. Defendants’ counsel moved that the action be or- 
dered to abate; the motion was overruled. Plaintiff’s 
counsel amended, so as to make the action proceed on the 
demise of her guardian and legal representative. To these 
rulings defendants excepted pendente lite. 


James Arxins, for plaintiffs in error, cited as follows: 
Construction of wills; 2 Chitty’s Black. Com., 308 [381]; 
3 Gr. Cruise, 173; 12 Ga., 47; 40 7b. 18; 4 7b., 60; 1 
Chitty’s Bl., 307 [380]; Ram on Wills, 64 (98), (109); 2 
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Jarm., (2); 4 Kent’s Com. (12 ed.), 534; 28 G@a., 377. 
Will conveys life estate, not fee tail, 2 Chitty’s Bl, 94 
(120-1); Bisset on Est. for Life, 20; Shep. Touch., 206 
(105), 209 (107); Coke on Lit., $56; Code, §2252; Cobb’s 
Laws, 169; Preston’s Laws of Prop., 186; Shep. Touch., 
228 (117); 1 Fearne on Rem., 16-17; 3 Gr. Cruise, 175-6 
(135); 28 Ga., 377; Lewis on Perp., 72-5; 1 Fearne, 386 ; 
Prest. Laws of Prop., 129-30; 3 Ga., 551; 4 7b., 161, 377; 
1 Coke on Lit. 143a; 2 Chit. Bl., 182 (163-4); 1 Fearne, 3 ; 
2/6., 54, §159, note c; 1 Gr. Cruise, 702; 1 Prest. on 
Est., 93; Wash. on Real Prop., 545; 16 Ga., 617; 58 Zb., 
259; 16 7b., 557; 2 Chit. Bl., 1387; Shep. Touch., 212; 29 
Ga., 548; 1 Fearne, 10, 262, 386, 387; 2 Zb., 71 §§196-7 ; 
1 Gr. Cruise, 704, 741; Prest. on Prop., 129-30; Wash. on 
Real Prop., 556; 1 Fearne, 3, note f; 2 Wash on Real 
Prop., 543 (224-5); 2 Chit. Bl. 135 (169); 1 Prest. on Est., 
93; 1 Fearne, 261-3, 266-7, 10, 262, 386, 387; 2 Jb., 71, 
§$§196-7 ; Prest. Abst. Tit, 111; 2 Wash. on Real Prop., 
548, $17; 2 Fearne, 73, 78, 80; 3 Gr. Cruise, 219, $19, note ; 
1 Fearne, 515, note 1; 1 Wash. on Real Prop., 110, $57 ; 
1 Gr. Cruise, 757 ; Hotchk. St, of Ga., 332-3; Cobb’s Dig., 
169; 2 Jarm., 132 (181), 188 (189); Ram on Wills, 66, 
(121); 2 Ch. BL, 11, 80; 4 Kent’s Com., 535 (587); 3 Gr. 
Cruise, 228 (69), 272, $25; 2 Coke on Lit., 345, a, $650, 5; 2 
Prest. on Est., 88, 102, 106, 119, 146-7, 187, 255-6-7 ; 1 Salk., 
236; 2 Jarm., 137 (190); 4 Kent’s Com., 598 (595), 604 
(540) ; 3 Gr. Cruise, 277, §43; 2 Ch. Bl, 11; 2 Prest, on 
Est., 158; 14 East, 370; 2 Ch. BL, 84 (108), note 11; 2 
Prest. on Est., 70, 77-8, 81, 82, 89, 420; 1 Coke on, Lit., 96, 
note B; 4 Kent’s Com., 535-6; 15. Ga., 462; 2 Atk., 103; 
Shep. Touch., 296 (439) ; 2 Wash. on Real Prop., 544,571; 1 
Fearne, 120-1;3 Gr. Cruise, 265; 2 Jarm., 226 (311), 229.315), 
51 (70); 2 Wash. on Real Prop., 603; Ram on Wills, 53, 
64 (117); 2 Fearne, 89; 21 Ga., 394; 1 Prest. on Est., 65 ; 
1 Gr. Cruise, 65 (56); 1 Prest. Abst. Tit., 90; 1 Fearne, 
370; 2 Wash. on Real Prop. (4.ed.), 548; Lewis on Perp., 
212, 120, $13; 1 Fearne, 553-4; Cobb’s Dig., 169 ; 2 Fearne, 
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330; Douglas, 264; 8 Durn. & East, 484; 1 Vesey, 142; 
4 East, 313; 1 Fearne, 373; 1 Gr. Cruise, 718 (217), par. 
49, 722 (59); 1 Salk., 294; 1 Ld. Raym., 208; 46 Md., 402; 1 
Prest. on Est., 83, 85, 488, 490; Lewis on Perp., 455, 501, 
186, 188, 29-30; 2 Wash. on Real Prop., 748; Prest. on 
Est., 378-80; 1 Coke, 104; Jarm. on Wills, 178 (241); 2 
Jarm., 245 (337); 3 Gr. Cruise, 303 (290), §39 and note 
371, §54; 2 Wash. on Real Prop., 748, 602-3; 2 Jarm. on 
Wills, 224, 241, 256, 257 ¢, 239; 30 Ga., 1673 1 Bur. L. 
Die., 285; 3 Ga., 564-5; 1 Gr. Cruise, 78, §8, 79, §12, 
88-9, §3 ; 3 Coke, 16; Lewis on Perp., 240-1, 279, 182, 209; 
2 Jarm. on Wills, 270; 170., 491; 1 Prest. on Est., 198, 
197; 3 Gr. Cruise, 193, 174; 15 Ga. 463; 2 Fearne, 
286; 2 Prest. on Est., 86, 522; 2 Chit. Bl., 85, note 11; 3 
Paige, 9. 

Estates tail being illegal, the law will never presume or 
imply such an estate. Code, §2250; 3 Greenleaf’s Cruise, 
310, note 1 referring to par. 46; 15 Ga., 145, par. 5; act of 
Feb. 16, 1799; also act of Dec. 21, 1821, art. ii., sec. 
i, 3., in Hotchkiss’ Statute Law of Georgia, pp. 408-9; 2 
Ch. BL, 308; Lewis on Perp., 187-8; 2 Ga., 121; 3 J7b., 
565-6. Suit not abate, Code, $1851; 33 Ga., 452; 13 7b. 
282; 3 Wait’s Act. & Def., 39; Adams on Ej., 49, 67, 
171. Amendment good, Code, §3479. Not barred by 
statute, Sup’t to Code, §471, e-j; 46 Ga., 120; 43 7b., 288; 
Code, §§2686-7 ; 44 Ga., 647. Mesne profits, 2 Gr. Ev., 
369, §334; Ad. on Ej.,.335; 47 Ga., 546; 39 Jd., 228; 
Code, §§2906, 3468; 2 Ch. BI., 95 (122), note 3; 3 Wait’s 
Act. & Def., 133; 39 Ga., 328. Analogous cases to pre- 
sent: 1 Ga., 97; 2 7b., 116; 3 7b. 551; 4 7d. 52; 7 7d. 
76; 8 Zb., 146, 385; 10 7d., 495; 12 7b., 47, 357; 14 Jd. 
548; 15 Jb., 457, 122; 16 Jd., 545, 613; 17 7d., 280, 281; 18 
Ib., 545; 20 Id. 699, 804; 21 Zb., 386, 377; 23 Zb., 129; 
24 Ib., 494, 621; 26 Zb., 520; 28 Jb., 377, 541; 29 7b. 403, 
545, 736 ; 30 7b., 294, 453, 496, 638, 707, 615; 31 7d., 730; 
32 Id., 358; 33 [b., 341; 85 Jb, 40; 51 Jb, 462; 58 Td, 
259, 25. | 
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Hartriper & Cutsuorm; T. M. Norwoop; J. R. Saussy, 
for defendants, cited as follows: Construction of wills, 46 
Ga., 399; 12 76,47; 15 Zb., 122, 147, 141; 3 7b. 358. 
Will creates estate tail (hence fee simple by Ga. law), 1 
Coke, 104; 70 Pa., 325; 4 Kent, 226-7; acts 1821, p. 95; 
2 Jarm., 247; Prest. on Est., 365-6; 1 Kelly, 103; 17 Ga., 
280; 35 Zb., 343; 23 Jb., 536; 30 Zb., 167; 14 7b., 558;1 
Sumner, 370; 3 Kelly, 563; 4 Barn. & Adolph., 43; Prest. 
on Est., 353; 8 Sim., 4; 30 Ga., 499; 58 7d., 23; 6 Cruise 
M. P., 361; 1 Bur., 38, 50; 2 Levinz, 58; 1 Ventris, 225, 
228; 2 P. Wms., 472; 6 Taunt., 209; Cruise, 411; Amb., 
379; 1 East, 235; Bulstrode Rep., 7; 1 Vesey Sr., 24; 
1 Peere Wms., 605; 4 T. R., 82; 5 Jb. 298; 7 7b. 
537; 1 East, 229; 2 B. & P., 484; 3 East., 548; 1 Y. & 
J. Exch’r, 511; 2 Bligh, 1; 28 Eng. L. & E., 267; 1 Kelly, 
97; 2 Jb. 116; 3 /b., 551; 17 Ga., 280; 20 7b., 804, 
699 ; 21 Zb., 377 ; 23 7b., 129, 131 ; 24 7d., 424 ; 28 Jb., 377, 
541; 29 7b., 736; 51 /b..467; 58 7b., 15; Williams on Real 
Prop., 178-9, note 1; 4 Ga., 52; 8 Zb., 79; 38 7d., 154; 8 
Tb., 146. 385; 10 74., 497; 12 7b.,357 (contrast); 15 7é., 
122; 16 Jb., 545, 613; 17 7b., 81, 18 7b. 544; 19 Zh., 66; 
29 7b., 545; 32 7b., 358; 35 7b., 40; 29 Zb., 403; 30 Jb., 
294, 453, 496, 642-3, 618, 707; 31 /b., 730; 48 Zb., 596; 
53 76., 662; 58 74., 259; 1 Yeates, 332; 7 Conn., 250; 70 
Pa., 70-3, 501, 509; 1 H. & M, 559;38. & R,, 470; 
15 Pick., 104; 1 South., 301; 18.John., 368 ; 2 South.,.427; 
5 Grattan, 70; 4 Leigh, 90; 40 Pa., St., 29; 4 Watts & S., 
437; 37 Pa. St., 31; 3 Rawle, 59-64, 72-75; 64 Pa. 9; 1 
B. & Ald., 720; 2 B. & P., 484; 10 Ves. 195; 2 Bligh, 
1, 57; 10 Mod., 181; 2 Bligh, 59, note; 45 Ind., 295; 25 
Grattan, 73. Infant cannot will realty, 1 Black., 463; 2 
Ib., 497; 4 Kent, 564; 1 Keeble, 589; 1 Wms. Ex., 
13; 1 Pick., 239 , Schley’s Dig., 208 ; Code, §2406 ; 20 Ga., 
736; 47 Ib., 340; Code, §1851. Action abated, 29 Ga., 
45; 24 Jb., 494; 30 Zb., 359. Each count a distinct cause 
of action, 30 Ga., 874; 38 Zb., 439. 
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Warner, Chief Justice. 


This was an action of ejectment for certain described real 
estate in the city of Savannah, and mesne profits. Both 
parties claimed title through the will of Lawrence O’Byrne, 
who died in 1836. The devise embracing the property in 
dispute is as follows, viz: 

5th item. “I give and bequeath unto my son, James 
Jeremiah (after paying the above named legacies), the whole 
of my real and personal estate, consisting of houses, lands, 
tenements, negroes, etc., as will appear by deeds and titles 
in my possession, to have and to hold the same for his use, as 
specified in the following, viz: to receive all the proceeds 
of the rents, interest, ete., which may accrue from the prop- 
erty for his own and special use, after deducting the neces- 
sary expenses on the same property—but in no case what- 
soever shall he be allowed, until he shall have arrived at the 
age of twenty-one years, the control or managment of said 
property or estate, but allowed such sums as my executors 
may deem necessary for his education and maintenance. I 
further command that my son,James Jeremiah, shall not have 
the power of disposing or selling the above property during 
his natural life, his possession or benefit of the same being 
but for his natural life, but in case of any lawful issue by 
him, then the same shall descend to his child or children for 
their use and benefit, and to be used or disposed of as they 
may think proper or fit. But in the event of no lawful 
issue from him, the above named property shall be equally 
divided among my relatives named in this will.” 

James Jeremiah O’Byrne came of age in 1855, and died 
in September, 1860, leaving one child, the only one ever 
born to him, Mary Louise O’Byrne, the lessor of the plain- 
tiff, the other lessors being her guardian, administrator, and 
her executor. 

She was born December 12, 1855, and died July 7, 1876, 
lacking about five months of being twenty-one years of age, 
leaving a will of all her property. 
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The action was begun in her life-time, the demises laid 
being those of herself and of her guardian. After her death, 
demises in the name of her administrator and of her execu- 
tor were added by amendment. 

On the 9th day of February, in the year 1858, James Jer- 
emiah O’ Byrne, whose only title to the property in question 
was derived from the above quoted item of his father’s will, 
conveyed it in fee simple to William Wright, who, by a 
deed dated July 2, 1858, and by another deed dated on Jan- 
uary 3, 1860, eonveyed it to Wylly, who, in turn, conveyed 
it, on January 24, 1860, to Wiltberger, whose executor is 
one of the defendants, the other, John Feeley, being the 
tenant of the Wiltberger estate. 

On the trial of the case the jury found a verdict for the 
defendant, the court holding that James Jeremiah took an 
absolute fee simple estate in the premises in dispute under 
the will of his father, Lawrence O’Byrne. A motion was 
made for a new trial on the grounds therein stated, which 
was overruled, and the plaintiff excepted. 

1. The main controlling question in this case, is whether 
Mary Louise took an estate tail by inheritance under the 
words of the will of her grandfather Lawrence O’ Byrne, or 
whether she took the estate as a purchaser under that will. 
By the common law, there were two methods of acquiring 
title to real estate, first by descent, where the title is vested 
in aman by the single operation of law, and second by 
purchase, where the title is vested in him by his own act or 
agreement. Descent or hereditary succession, is the title 
whereby a man on the death of his ancestor acquires his es- 
tate by right of representation as his heir-at-law. Title by 
purchase, as contra-distinguished from acquisition by right 
of blood, includes every other method of coming to an es- 
tate, but merely that by inheritance wherein the title is 
vested in a person not by his own act or agreement, but by 
the single operation of law. 2d Bl. Com., 201-241. 

By the second clause of his will the testator gave $5,000.00 
to be equally divided between his father, brothers, and sister, 
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naming them respectively. By the fifth clause thereof he 
devised an estate to his son James Jeremiah for life, “but 
in ease of any lawful issue by him, then the same shall de- 
scend to his child or children, for their use and benefit, and 
to be used or disposed of as they may think proper or fit.” 
The testator obviously used the words “lawful issue by 
him,” in the sense and meaning of children. So that the 
will of the testator may be fairly construed to mean, but in 
case my son James Jeremiah shall have any lawful child or 
children, then the same shall descend to or go to his child 
or children for their use and benefit, and to be used or dis- 
posed of as they may think proper or fit. The scheme of 
the testator appears to have been, in disposing of his pro- 
perty, and such undoubtedly was his general intention, to 
give a life estate therein to his son, and if he should have 
any child or children, then, to give it to such child or 
children, for their use and benefit, and to be used or dis- 
posed of as they may think proper or fit. The child or 
children, of James Jeremiah, were necessarily to have a 
legal existence during his life, a life then in being, and not 
dependent on a contingency too remote, but one that must 
happen within the period of his life and could not happen 
afterwards. Mary Louise was the child of the testator’s 
son, James Jeremiah, and took the estate as a purchaser 
under the will of her grandfather, and not by inheritance as 
an heir-at-law of anybody. The fact that the issue or chil- 
dren of James Jeremiah, were to have the property for 
their use and benefit. and to be used or disposed of as they 
might think proper or fit, negatives the idea that Mary Louise 
took an estate tail by inheritance, under the law, to the prop- 
erty in dispute. That the testator did not intend to create 
an estate tail is further manifested by the fact that in the 
event his son left no lawful issue, he gave the above named 
property to his relatives specially named in the second 
clause of his will; he never contemplated that any one 
should take his property as heir or heirs, by operation of 
law, but on the contrary specified in his will who should 
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take it. There was none of his property left by him to be 
disposed of by the law of inheritance, and therefore the 
objects of his bounty took as purchasers directly from him, 
it being his general intention that his son, James Jeremiah, 
should take a life estate in it, but if his son should have 
lawful issue, child or children, then such child or children 
should take it for their use and benefit, and to be used or 
disposed of as they might think proper or fit ; in other words, 
they were to have the absolute dominion over it and dis- 
pose of it as they should think fit and proper. The testa- 
tor did not stop there, but declared, in the event his sun 
should have no lawful issue, the above named property 
should be equally divided among his relatives named in this 
will. The testator left nothing to be disposed of by the 
law of inheritance, and whoever took any of his property, 
took it as purchasers under his will, and not as heirs-at-law. 
This son took an estate for life under the will, but if he 
had any lawful issue, (meaning children) then his child or 
children were to take his property under the will, and dis- 
pose of it as they might think fit and proper. But in the 
event his son had no lawful issue (meaning child or chil- 
dren,) then the testator’s relatives who were specially named, 
were to take his property under the will, to be equally divi- 
ded betweenthem. There is no intention manifested by the 
testator, in his will, that anybody should inherit his property 
by operation of law. 

In Doe ew dem. of Cooper vs. Collis (4th Term Rep., 299), 
Lord Kenyon, after reviewing the cases said, “ But consid- 
ering them all together, I think this position is to be col- 
lected from them, that in a will, ‘issue,’ is either a word of 
purchase or limitation, as will best answer the intention of 
the devisor, though in the case of a deed it is universally 
taken as a word of purchase.” We think there can be no 
doubt, for the reasons already given, as to what was the gen- 
eral intention of the devisor in the case now before us, and 
that the words of the will by which he disposed of his es- 
tate should be construed as being words of purchase, and 
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not words of limitation so as to vest the title to the estate 
in the first taker under the act of 1821. The ruling of the 
court below, therefore, that James Jeremiah, the son of 
Lawrence O’Byrne, took an absolute fee simple estate in 
and to the premises sued for, under his father’s will, was 
error. 

2. In regard to the exceptions taken to the ruling of the 
court pendente lite by the defendants in error, which ap- 
pear in the record, there was no error in the ruling of the 
court that the action did not abate on the death of Mary 
Louise O’Byrne, the lessor of the plaintiff, and that a recov- 
ery could be had upon the declaration, although the lessor 
wasa minor. The declaration was not void for that reason. 
The question as to the cause of action being barred by the 
statute of limitations was not insisted on here, and we ex- 
press no opinion upon it. 

3. The allowing the declaration to be amended by insert- 
ing the several demises, as therein stated, was error. Mary 
Louise O’ Byrne, the lessor of the plaintiff, having died tes- 
tate, the first proper step to have been taken would have 
been to make her legal representative a party to the suit. 
Since the adoption of the Code, infants over fourteen years 
of age may make a will, and as real and personal property 
are placed on the same footing as to distribution in this 
state, they are as capable of making a will of the one spe- 
cies of property as the other; the Code makes no distinc- 
tion in regard to the different species of property which an 
infant over fourteen years of age may dispose of by will, 
and we presume did not intend tomake any. Code, $2406. 
As there is to be a new trial in the case, we have passed 
upon the defendants’ bill of exceptions pendente Lite, as 
found in the record. For the reasons already stated—the 
court erred in overruling the plaintiffs’ motion for a new 
trial. 

Let the judgment of the court below be reversed. 
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. Hussey e¢ al. vs. GALLAGHER ef al. 


Where a bill for injunction was brought by certain members of a cor- 
poration, chartered by the superior court for promoting the cause of 
temperance and other benevolent objects among the Roman Cath- 
olics, against certain other members of said corporation, who were 
the officers thereof de facto, if not de jure ; and where the bill was 
predicated upon the charge that these defendants thereto were not 
de jure officers of said corporation, and were not such officers be- 
‘cause not elected and appointed pursuant to law, and not elected 
lawfully because the constitution of the society so incorporated re- 
quired the election to be held at the regular meeting immediately 
preceding the anniversary thereof, and the by-laws required all reg- 
ular meetings to begin at half-past seven o’clock and end at ten 
o’clock P. M.; and it was alleged that, though elected at the regular 
meeting preceding the anniversary, the said officers were elected after 
ten o’clock P. m.; and that the members of the council, charged with 
the chief administration of police duties and constituting a sort of 
police court, were appointed by the president so illegally elected, 
and presided over by him; and that these officers and this council 
were proceeding to enforce discipline illegally against complainants, 
in the collection of fines and threatening expulsion unless they 
‘were paid; and that the constitution and by-laws required the mem- 
bers to be practical Catholics, and the president was not a practical 
Catholic, because he had been deposed by the Roman Catholic 
bishop from his office as president of the society, and another ap- 
pointed in his stead, and because of his contumacy in holding on to 
his office he had been excommunicated from the church; and the 
prayer of the bill was for an injunction to restrain these officers de 
facto from exercising the duties of their respective functions; but 
where it appears from the constitution, by-laws, answer and deposi- 
tions, that the entire equity of the bill, if any, rested upon the regu- 
larity of the election of the acting president, and it was left in 
doubt whether he was elected before or after ten o’clock Pp. M.; and 
where it further appeared that the contest for president was between 
the leading complainant in the bill and the president elect, and that 
the said leading complainant and his supporters participated in the 
said election, and after an exciting contest were defeated by a vote 
of 58 to 29, and that a very large majority of all the members of 
said corporation was present and participated therein, and others of 
the complainants were actually elected to office at said election, and 
no fraud in the management of said election is alleged or pretended, 
but all were permitted to vote without cavil or question; and where 
it further appeared that these officers so elected and appointed were 
in the discharge of mere police and disciplinary duties under the 
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authority vested in such officers by the constitution and by-laws of 
the corporation, and the right of the president elect to. the office he 
held de facto had been tested by a quo warranto against the bishop’s 
appointee, and had resulted in favor of the president elect, and 
where the election of officers was annual, and therefore the com- 
plaint not irremediable, and where nothing in the charter or consti- 
tution or by-laws gave the appointing or depusing power to. the 
bishop, but the ultimate right to rectify amy abuse seems to, be 
lodged in the majority of the members at their annual elections: 

Held 1. A court of equity is slow to interfere in the mere police 
courts of a society incorporated for benevolent and charitable ob- 
jects, and will not apply the harsh remedy of injunction except in 
cases Clearly made out by proof, and where all other remedies are 
exhausted. 

. Under the facts above outlined, an injunction should not have been 
granted in this case. 

. By-laws which prescribe.a trial before a select number of members. 
appointed by the president and presided over by him, without. the. 
right of appeal, and even restricting witnesses to. members of the 
eociety, and which prescribe that members shall be dropped without 
trial if fines imposed are not paid, (which fines the rules of the.so- 
ciety impose), are not so unreasonable as to be declared null and 
void by a court of equity, and the officers restrained by in- 
junction frum enforcing them—especially if passed upon, approved 
and. sanctioned by the charter. 


Equity. Injunction. Corporations. Before Judge Tomp- 
Kins. Chatham County. At Chambers. September 3, 


1378. 


The head-notes and opinion contain all the facts necessary 
to an understanding of this case, except the following ex- 
tracts from the charter, constitution and by-laws of -the so- 


ciety : 
CHARTER. 
“ Gzoro1A—Chatham county. To the superior court of said county: 
** ‘Lhe petition of Rev. Charles U, Pendergast * * * * and oth- 
ers, of the county and state aforesaid, in behalf of themselves and their 
associates, respectfully shewe:h that they constitute a benevolent asso- 
ciation whose field of operation and place of doing business is the 
county of Chatham aforesaid; that the objects of their association are 
the promotion of temperance and the temporal and spiritual welfare of 
the members; that they desire an order declaring themselves and their 
associates and successors incorporated under the corporate name, and 
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style of ‘‘St. Patrick’s Total Abstinence and Beneficial Society, of Sa- 
vannah, Georgia,” for the term of twenty years, under the constitution 
and by-laws heretofore adopted by them; with full power to sue and 
be sued ; to buy, hold, selland convey such property, both real and 
personal, as may be necessary or useful in promoting or carrying out 
the purposes of their organization; to make such rules and regulations, 
and such amendments to their said constitution and by-laws as they 
may deem proper and necessary; to have a common seal, and all other 
rights, privileges and franchises as are incident to corporations created 
by the courts, according to the provisions of the statute of said state in 
such case provided, As the object of the society is not tomake money 
or realize pecuniary profit, they have no capital stock, and none is paid 
in. J. R. Saussy, 
Attorney for petitioners.” 
**ORDER.” 

‘‘On reading the petition in the above case, the court being satisfied 
that the application is legitimately within the purview and intention of 
the Code of Georgia in that behalf provided, and that the terms of the 
law have been in all respects complied with, it is ordered that the said 
application be granted; and the said petitioners, with the other mem- 
bers of their said society and their successors, are hereby declared in- 
corporated and made a body politic, by the name and style of “St. 
Patrick’s Total Abstinence and Beneficial Society, of Savannah, Geor- 
gia,” under the constitution and by-laws heretofore adopted by them, 
for the full period of twenty years, with the privilege of renewal; with 
full power and authority to amend their said constitution and by-laws, 
and to make and adopt such rules and regulations as they may deem 
necessary and proper, not inconsistent with the laws of the land; to sue 
and be sued, to buy, receive, take, hold, sell and convey, such prop- 
erty, real and personal, as may be necessary or useful in promoting or 
carrying out the purposes of their organization; to have a common seal, 
and to be invested with all other rights, privileges and franchises as are 
incident to corporations created by courts as provided by law.” 

CONSTITUTION. 
ARTICLE III.—OFFICERS. 

‘Sec. 1. The officers of this society shall consist of a president, first 
vice-president, second vice-president, secretary, treasurer, two standard- 
bearers, marshal, and a sergeant-at-arms, who shall be elected annually 
at the regular monthly meeting previous to the anniversary of the soci- 


ety.” 
BY-LAWS. 


ARTICLE VII.—MEMBERSHIP. 


Src. 1. No person shall be eligible to membership who is under 
eighteen or upwards of fifty years of age, who does not possess a good 
moral character, or who is in any way incapacitated from earning a 
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livelihood, and who is not of sound, healthy constitution, or is in any way 
debilitated, or who is a member of any other temperance society in this 
city. On detection of which he shall be expelled from the society by 
the council. He must also be a practical member of the Catholic 
church. No person shall be received into membership whose wife or 
himself deals in or sells malt or spirituous liquors, wines, cordials, or 
any kind of intoxicating drinks, nor allowed to remain in it if either of 
them should commence to do so.” 
* * * * * * * * * * 
ARTICLE X.—CouNCIL. 


‘**Sxc. 1. The president of the society shall appoint, semi-annually, a 
council, composed of eight members, exclusive of himself, over wuich 
he shall preside at all meetings, and have the casting vote, or, in his 
absence, one of the council, appointed for that purpose, as judge, and 
they shall determine on matters of difference between the accused and 
the accuser; they shall bear such evidence as may be brought betore 
them (by members only), for each party; they shall give their calm 
consideration to the case before them; they shall hear no evidence but 
that given on the actual knowledge of the person who testifies; they 
shall cast from their minds all other considerations except that which 
is before them, and give a fair and impartial verdict according to their 
knowledge, but always adhering strictly vo the rules of the society and 
the article under which the case is tried, each member giving his opin- 
ion distinctly when asked for by the chairman, and from its decision, 
in all cases duly investigated, there shall be no appeal. Not less than 
two-thirds of its members shall constitute a quorum. 

‘Sec. 2. The members accused shall be notitied by the secretary to 
attend the council meeting, setting forth the charges made against 
them, and by whom; should they fail to attend when notified, or neg- 
lect to send a satisfactory excuse for non-attendance, they shall be 
forthwith expelled from the society. 

‘Sec. 3. Any member of council absenting himself from its meet- 
ings without suiticient cause shall be fined, or should any member fail 
to attend two successive meetings of council, he shall cease to be a mem- 
ber thereof. 

x * x * ae * * * 

‘Sec. 7. The member so fined before council shall be notified by 
the secretary, and if said fine be not paid within three days after the 
day of trial, said member shall be struck off the roll. 

* * * * * * * * 


ARTICLE XIII.—MEETINGS, 

Sec. 1. The regular meetings of this society shall be held on the first 
Tuesday of each month. ‘lhe hours of meeting of this society shall be 
at eight o’clock Pp. M. to half-past ten Pp. M., from the first ‘Tuesday in 
May to the first Tuesday in October, and from seven and a half o’clock 


= 
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P. M. to ten o’clock Pp. M., from the first Tuesday in October, to the first. 
in May.” 
* 


* * ~ * * * * 


R. E. Lusrer, for plaintiffs in error cited as follows: Im- 
proper parties to bill, Ang. & Ames on Corp., 312; 11 
Ga., 556. Bill multifarious and indefinite, Story’s Eq. P1., 
§§271, 241; 22 Ga., 4; 16 /b., 164. Equity will not inter- 
fere, 1 Kelly, 43; 38Ga., 627; Code, §3210; Ang. & Ames 
on Corp., 312; 1 Phil., 790. By-laws good, Code, $1679 ; 
1 Kelly, 43; 12 Ga., 404; 38 7d., 542, 608; 40 7d., 98; 6 
Tb. 166; 25 [b., 316. 


A. P. & S. B. Apams, for defendant, cited as follows: 
Equity will grant relief, Field on Corp., §65 and note 2, 
§$§245, 408, 141; 6 Allen, 52; Kerr on Inj., 547. Oppres- 
sive by-laws, Field on Corp., §296 and note 1; Ang. & 
Ames on Corp., §359, 409-414. 


Jackson, Justice. 


1, 2. The facts reported and the syllabus will furnish a 
correct idea of the views of this court upon the points made 
in this application for an injunction. It is scarcely neces- 
sary that I add anything. 

I will say, however, that the basis of all equity jurisdic- 
tion, except in regard to infants, is property. Money or 
property is the basis of its interference. Therefore, with 
merely honorary offices or temperance societies, it does not 
interpose by injunction. Kerron Inj.,chap.1,p.1. There 
is no salary attached to these offices. 

It may be well to remark, too, as the points presented 
are new, and the application to restrain the officers de facto 
of such a corporation as this is quite rare, that equity, 
even if there were salaries attached to these offices, will not 
usually, perhaps never, interfere in such cases, but will leave 
the contesting parties, so far as the election is concerned, to 
their remedy by an information in the nature of a guo war 
ranto. Field on Corporations, $409; 32 Barbour,55; 11, Paige, 
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118. Nor will relief be granted by injunction in such cases 
on the ground of fraud in the election of officers, even if 
fraud had been charged in this bill, which was not done. 
See same authorities. 

In the case before us a guo warranto was sued out against 
the bishop’s appointee ; and the answer thereto being a dis- 
claimer on his part, the result was, that the plaintiff in er- 
ror here was left in the full possession of the office of presi- 
dent. 

Again, the main complaint of the complainants in this 
bill rests upon the illegality of the election of Hussey as 
president ; for if he was legally elected, the council was le- 
gally appointed, and if so, the complainants are merely dis- 
appointed and refractory members of the corporation. 

Was he properly or legally elected ? 

He was elected by a majority vote at the regular meeting 
when a quorum, a very large majority of members was pre- 
sent ; and the most active of the complainants was his com- 
petitor, and was present, and was defeated. The only com- 
plaint is that the election was after ten o’clock, about which 
fact the testimony is conflicting. But really it would seem 
immaterial. These complainants participated: and are es- 
topped from denying the legality of the election. Besides, 
‘if they could not complete the elections by ten o’clock, then 
an adjourned meeting could be held for that purpose ; and 
this was done as appears of record; and this record was 
kept, too, by one of the complainants, who was the secretary. 
See Field on Corporations, §230. The will of the majority 
was the law of the case and of the election. Field, 226, e 


If there was anything illegal in the election, there can be 
no doubt that guo warranto was the remedy. Field on 
Corporations, §457, and cases cited. 

The president being legally elected, these people who 
complain and refuse to meet and act under him are simply 
refractory and disobedient, and ought to be dropped, if they 
do not pay their fines, as the by-laws prescribe. The coun- 

7 
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cil, too, to try them in certain cases, are clothed with the 
authority to do so, if properly appointed, and the members 
thereof were properly and legally appointed by the presi- 
dent, if he was properly elected, which seems to this court 
to have been the case. 

Therefore, the injunction restraining the officers from 
dropping the complainants, and the council from trying 
them, was granted without authority of law—unless the by- 
laws authorizing such action by the officers and council 
were contrary to the constitution and laws of the state, or 
to public policy, or so unreasonable as to require courts of 
equity to annul them. 

By analogy to the directors of a company so incorporated, 
it appears further that de facto officers, unless guilty of some 
breach of trust, or some act ultra vires, will be sustained in 
their offices until regularly ousted ; and, if in the discharge 
of the regular duties devolved by the charter upon them, 
they cannot be collaterally attacked. Field on Corp., §180; 
6 Cowen, 26; 1 Hall, 191; 70 N. C., 348; 60 IIL, 244. 
So that if these officers and this council were merely de facto 
such, a court of equity would turn the complainants over 
to a regular attack upon them by guo warranto. But we 
have seen that as to these complainants they appear to be 
de jure entitled to their offices. 

3. The question then comes to this: are these by-laws 
so unreasonable in themselves that chancery will annul 
them? They are attacked because one of them provides 
that they, the members, shall be dropped unless they pay the 
fines imposed for delinquencies, and the other provides that 
they be tried before the council, without right of appeal, 
and that only members are allowed to testify before the 
council. We see nothing objectionable in the first, because 
the amount of the fine is fixed in each case by the by-laws, 
and the penalty, therefore, or amount to be paid, cannot be 
increased or diminished ; and, in the second, we cannot find 
anything so unreasonable as to require equity to enjoin pro- 
cedure under it until it shall be decreed to be null and void 
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atthe hearing. It is better that a select committee try than 
the whole body, and if the members wish it, and put their 
wish in the by-law, why should not the world be shut out 
to make charges against members, or to swear against them ? 
It nay be doubted that these by-laws go so far as to exclude 
all witnesses except members, but simply mean that charges 
shall be brought only by members. However that may be, 
they are not so unreasonable as to be absolutely void. And 
if the president be fairly elected by a majority vote, why 
should he not preside over the council? He does preside 
over the whole body, why not over a committee of the body ? 
There can be no doubt that if these by-laws were so un- 
reasonable as to shock ideas of right and justice, that equity 
would interpose if property were atstake. Field on Corp., 
296; but we apprehend that courts of equity would be 
slow to interfere with the by-laws of an eleemosynary or 
charitable or benevolent society like this, especially when 
the constitution and by-laws had been passed upon and ap- 
proved, and sanctioned by the act of incorporation. It ap- 
pears from the order or judgment of the superior court 
which made this society a body politic under Georgia laws, 
that the constitution and by-laws were already adopted, and 
it had been acting under them before, and the court incor- 
porated the society with this constitution and these by-laws 
already in operation. So that they have been judicially de- 
clared legal and valid by the superior court of Chatham 
county once, and, we incline strongly to think, properly and 
rightfully. Certainly, they are not so outrageously unrea- 
sonable as to demand their annihilation by judicial interpo- 
sition, and certainly there is nothing in them contrary to 
the constitution and laws, or to the policy of the state. 
There can be but little doubt from a view of all the facts 
made in the case, that the corner stone of all this pile of 
trouble was laid on the night when Gallagher was defeated 
by Hussey for president ; and thereupon the constitution, 
by-laws, charter, everything seemed wrong to him and his 
supporters ; and by-laws under which they had all peacefully 
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prospered for years straightway appeared hideous, unjust and 
grossly unreasonable. Consequently, first the church, and 
next the courts, were invoked to come to the aid of one side 
against the other. The church did thunder her anathema, and 
Hussey was excommunicated ; and the bishop deposed him 
from the presidency and elevated another in his stead. But 
in this country there is no such union of church and state as 
demands that the courts should follow where the authorities 
of the church lead ; and hence the guo warranto left Hussey 
installed and acting, notwithstanding the excommunication 
and the clerical deposition ; because, while the bishop had 
the power to excommunicate, he had none to make or un- 
make an officer in a corporation created by the state of Geor- 
gia. Hussey may not be a “practical” or “ practicable” 
Catholic—he does not seem to be obedient, at least—but 
whether he is or not is matter, so far as the law of the state 
will concern itself therewith, for the corporation—the crea- 
ture of the law—to deal with ; and is beyond the jurisdiction 
of a power, unknown, so far as corporate powers are con 
cerned, to the laws of the state. 

In respect to fraud and conspiracy there is no proof nor 
allegation of facts making out such a case in the record that 
we can discover, but the trouble arose out of the conflict over 
the election—matter of honor, not of money, even if fraud 
were properly charged. 

It is much wiser, we think, that the courts should hold 
aloof in the internal struggles for place and position in 
such a corporate body as this, having for its objects moral 
improvement and reformed habits and charitable aid among 
its members. If errors have been committed, they will rec- 
tify themselves. It is better to submit to bad rulers for 
one year, than to defy laws we ourselves have made. 

The next election for officers is held in March next, and 
if the Hussey party be so reduced in number as is repre- 
sented, and the power of the great church to which all the 
members belong be brought to bear upon the contest, their 
tenure of office will not last long. 
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Regarding the question purely in its legal aspect, and 
looking closely into the charter, constitution and by-laws of 
the corporation, and examining bill, answer and depositions, 
we are unable to discover any principle which requires a 
court of equity to lay the harsh hand of interference by in- 
junction upon the elective police and disciplinary officers 
of this corporation, and therefure we reverse the judgment 
granting the injunction. Kerr on Injunctions, chapters 23, 
24, and 28. 

Judgment reversed. 


Wis, Brentz & Co. vs. Tae Orricrers or Court. 


Where a number of justice court cases between the same parties were 
carried to the superior court by appeal, the clerk was entitled to costs 
in each case, although they were, by consent of counsel, consolida- 
ted and tried together. 


Costs. Appeals. Practice in the Superior Court. Be- 
fore Judge Hittyrr. Clayton County. At Chambers. 
January 3, 1878. 


Reported in the decision. 


E. F. Hoes; P. L. Mywnarr, for plaintiffs in error, cited as 
follows: No costs under pauper oath at common law, 3 
Black. Com., 400 ; 2 Bac. Abr., 484; Schley’s Dig., 93. Jus- 
tice courts not under Code, §3686, (Cobb’s Dig., 507) but un- 
der 84116, (Cobb's Dig., 647), 3623. See 883675, 3631. 
Consolidation, 13 Ga., 201; 35 Jhd., 82; 45 Lbid., 96; 
Code, §3695. 


James T. Spence, for defendants, cited as follows: Plain- 
tiffs liable, Code, §§3686, 3627, 3677. Amount of costs, 
Code §§3695, 267 par. 5, 6, §3627. Consolidation saves jury 
fees, Code, §4127. 
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Warner, Chief Justice. 


It appears from the record, that Williams, Birnie & Co., 
who were non-residents of the state, sued Devaughn in a 
justice court, in one hundred and thirty-six cases, and ob- 
tained judgment in each case. Devaughn entered an ap- 
peal therefrom to the superior court in “forma pauperis.” 
At the March term of the superior court, all of said appeal 
cases were, by consent, consolidated into one case, which was 
tried, and judgment rendered for the plaintiffs against. the 
defendant for the sum of $13,528.90, principal, with inter- 
est and costs of suit, execution issued on said judgment 
against the defendant, and a return of nla bona was made 
thereon by the sheriff. The clerk of the superior court then 
issued a cost fi. fa. against the plaintiffs for the sum of 
$340.50, claiming $2.50 for costs in each of the appeal cases 
as being due him as clerk. An affidavit of illegality was 
filed to the execution, which, by agreement, was submitted 
to the court for decision, and, after argument heard, the 
affidavit of illegality was overruled, and the execution or- 
dered to proceed for the sum of $340.50, as costs due the 
elerk; whereupon Williams, Birnie & Co. excepted. 

The plaintiffs, Williams, Birnie & Co., had a legal right 
to have sued the defendant in the superior court, and have 
included in one action all of the one hundred and thirty-six 
cases, or to sue thereon separately in the justice court and 
obtain separate verdicts and judgments in each case against 
the defendant, as they diddo. The defendant had the legal 
right to enter an appeal in each case to the superior court 
in the manner prescribed by law, and it was the legal duty 
of the clerk of the superior court to enter said appeal cases 
on the docket of that court, to be tried as other appeal cases, 
which was done ; and it further appears that the clerk, un- 
der the direction of the court, entered on the court docket 
opposite each one of the one hundred and thirty-six cases, 
the words, “Verdict March term, 1875,” of which entries it 
was the legal duty of the clerk to have entered a transcript 
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on the minutes of the court. Each one of these one 
hundred and thirty-six appeal cases entered upon the 
docket by the clerk, was prosecuted to verdict and judg- 
ment. It is true that by consent of the parties all of the 
cases were consolidated and tried together before the judge, 
but the clerk had nothing to do with that agreement. The 
clerk’s legal fees for each appeal prosecuted to verdict is 
$2.50. Code, §3695. If there is any law that makes his 
fees any less when several appeal cases are consolidated and 
tried together by agreement of the parties, we are not aware 
of it. There was no error in overruling the affidavit of ille- 
gality and ordering the execution to proceed for the clerk’s 
costs. 
Let the judgment of the court below be affirmed. 


STEADWELL ef al. vs. Morris. 


. Where a husband is indebted to his wife and settles up a partner- 
ship business of his own, selling out to his co-partner, and the co- 
partner gives his note payable to the wife, and the same is accepted 
by the wife in extinguishment of the husband’s debt, the maker of 
the note cannot protect himself from liability to the payee by alleg- 
ing any fraud or mistake in which she did not participate. The 
transaction is in the nature of the substitution of one debtor for an- 
other. 

. It is irregular in the judge in sending out questions to be answered 
by the verdict of the jury, not to erase his own pencil notes thereon, 
as those notes might influence the finding. 

. If equity will correct a mistake made in the settlement of the part- 
nership business where one partner buys out his co-partner, giving 
his notes for the purchase money, the party seeking the correction 
must move therefor in a reasonable time. 


Husband and wife. Partnership. Contracts. Equity. 
Practice in the Superior Court. Before Judge Tompkins. 
McIntosh Superior Court. October Term, 1877. 


Steadwell brought complaint against Morris on two 
promissory notes aggregating $1,036.00. Mrs. Steadwell 
sued Morris on three notes of $800.00 each. The cases were 
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consolidated by consent, and tried together. Defendant 
pleaded: 1. That the title to the notes sued on by Mrs. 
Steadwell was not in her, but in her husband. 2. That all 
the notes were made under a mistake of fact, in this: that 
he and Steadwell were partners in asaw-mill business ; that 
when they dissolved, he gave the notes in settlement; that 
he thought at the time that all expenses of running the 
mill had been included, but this was a mistake ; that he also 
thought that the amount of $5,000.00 which Steadwell had 
agreed to contribute to the firm business, but had not paid, 
had been deducted from the amount found to be due him— 
which was also a mistake. 3. These items were pleaded as 
set-off. 

On the trial, by agreement, the court submitted questions 
to the jury on which they founded theirverdict. The jury 
found for defendant against Steadwell the sum of $339.60, 
and generally for the defendant against Mrs. Steadwell. 
Plaintiffs moved for a new trial on the following, among 
other grounds : 

1. Because the court erred in permitting defendant to 
testify, over the objection of plaintiffs’ counsel, as to mat- 
ters of set-off, expense, payment, etc., between him and 
Steadwell, as a defense to the action brought by Mrs. Stead- 
well, when said defendant had failed, and did fail, to show 
either by his own oath or any other evidence, that Mrs. 
Steadwell was not the bona fide owner of the three notes 
sued on by her. 

2. Because the court erred in handing to the jury to be 
carried into the jury room, and which was so carried, the 
paper containing the questions on which they were to find, 
‘ when upon said paper were written private memoranda of 
the court in said case. 

3. Because the verdict was contrary to law and evidence. 

The court overruled the motion, and plaintiffs excepted. 

For the other facts see the opinion. 


R. E. Lester ; H. A. Dunwoopy, for plaintiffs in error, 
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cited as follows: Pleas bad, 41 Ga., 38; Code, §§3117, 
3126 ; 54 Ga., 329. Mistake of fact,4 H. & N., 549; 6 
Ad. & E., 469; 13 Serg. & R., 304; 20 Ga., 600; Code, 
§§2636, 3127; 26 Ga., 362. Consideration as to Mrs. 
Steadwell, Code, §§2787, 2785 ; 1 Dan. on Neg. Inst., 135-7; 
9 Allen, 253, 45; 4 N. H., 497. 


P. W. Metprm, for defendant, cited, on mistake as af- 
fecting Mrs. Steadwell, Code, §§3119, 2743; 40 Ga., 538- 
41; Bouv. Dic. (“ Purchaser.”) 


Jackson, Justice. 


The two suits by the Steadwells were consolidated, and 
the jury, under the charge of the court, found for the de- 
fendant against Mrs. Steadwell generally, and for the de- 
fendant against C. H. Steadwell, a balance due of over 
three hundred dollars. The Steadwells moved fora new 
trial, which was denied them, and they bring the case before 
us to be reviewed by this court. 

The motion was made upon many grounds, a few only 
of these can be considered;here, because only a few are ver- 
ified by the court below. : 

1. We think that the court erred in ruling as set out in 
the fourth ground of the motion for a new trial, in allow- 
ing the testimony about the mistake in reference to the 
partnership settlement to be introduced against Mrs. Stead- 
well. 

We see no evidence at all in the record going to show 
that Mrs. Steadwell was not the bona fide owner of these 
notes. Both her husband and herself swore positively that 
she was and is such owner, that her husband used her 
money and gave her the notes in full discharge of the debt 
he owed her—and had them made payable to her by Morris 
to extinguish his, her husband’s, debt to her—and there is 
no evidence at all to the contrary. It is true that there is a 
letter introduced, written by Morris, in which he makes al- 
lusion to a call on him by Steadwell, the husband, for 
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twenty-five hundred dollars, on amount, not account, as ar- 
gued by defendant in error; but that is nothing, and is easily 
explained by the fact that it was quite natural that the 
husband should write for his wife’s money, and demand it 
as well as his own from the common debtor. Besides the 
letter of Steadwell was not introduced by Morris, and ex- 
actly what he did write was unknown to the court and 
jury. Morris owed Steadwell over $1,000.00, and Mrs. 
Steadwell $2,400.00, besides interest, and he wrote Stead- 
well that he had received his letter asking for $2,500.00 on 
amount, but that he could do nothing until a certain suit by 
Tinker was terminated. 

The three notes for $2,400.00 in all, were made payable 
to Mrs. Steadwell by Morris, and when he did so he agreed 
to pay her, and she agreed to relinquish her debt on her 
husband. So that for these notes so given to her and made 
payable to her, she gave a full consideration, and it does not 
matter how or from whom the consideration moved. Code, 
§2747. So too, Mrs. Steadwell would be injured if this 
promise to her by Morris were repudiated now by him, and 
it is a valid consideration if she would beso injured. Code, 
§2740. 

Here, then, are three promises to her by Morris to pay 
her $800.00 at one, two and three years, the only defense to 
which sought to be set up by the plea against her is not 
that she made any mistake, or was concerned in any that 
was made, but that in taking the account of the value of a 
partnership between himself and another he made a mis- 
take. To authorize a court of equity to interfere in a case 
| like this, there must be mutuality in the mistake, both par- | 
| ties must be involved in it. How was this woman involved 
in this mistake? Wherein is she at fault at all? Code, 
§3124. 

If her husband honestly owed her this money she stands 
as firmly in court as a stranger, and if Morris had made 
these notes payable to a stranger to Steadwell, who would 
say that he could set up this defense ¢ 
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It really would seem to be the case of the substitution of 
one debtor for another. Morris was substituted for her 
husband, and the fact that he executed the notes payable 
to Mrs. Steadwell, and that she took them with his name 
thereto, and the promise made directly to her, and expressed 
plainly in the notes payable to her and to nobody else, not 
even to bearer or order, ought, it would seem, to have put 
him on his guard, and to have induced him to inquire of 
Steadwell the reason why he wished this done. Steadwell 
testifies that he told him of his indebtedness to his wife as 
the reason ; Morris denies this, but the very fact that he was 
required or requested to make the notes payable to the wife 
was enough to put him upon inquiry. At all events, if her 
testimony and her husband’s be true, and it is uncontra- 
dicted, the husband owed her and substituted Morris for 
himself ; she took the substitute, and Morris authorized her 
to do it by making the notes payable to her; and if Morris 
did not know about her husband’s debt to her, his conduct led 
her into the extinguishment of another debt and the release 
of another debtor, and her equity is superior to his. See 55 
Ga., 277 ; 20 Ga., 403; 40 Ga., 65; 60 Ga., 456. 

2. But for the fact that consent was had to the trial by 
special questions and answers thereto by the jury, it would 
have been error to have tried the case in that way, as it is a 
case at law; but perhaps consent legalizes it. Besides, the 
defense partook of the nature. of equity in correcting a mis- 
take, and, therefore, if the pleadings had been full, as in 
equity, the mode of trial may be in accordance with law. 
But certainly the party should not consent and then except. 
It was certainly irregular, however, for the judge to send 
out the questions with his marginal notes thereon in pencil. 
They may have induced the finding, or turned the scale in 
the mind of some juror. 

3. On the main question between Steadwell and Morris, 
upon which the jury rendered a verdict of some three or 
four hundred dollars for the latter, it seems to us that upon 
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the facts disclosed in this record, the verdict cannot be sus- 
tained upon equitable principles. Where both parties have 
equal facilities to investigate the partnership business, where 
the entire subject matter is open to each, and if there be 
mistake, it arose out of the negligence of the party seeking 
to correct it, certainly equity would not interfere in his be- 
half. Surely the verdict against Steadwell is more than 
covered by the price or purchase money of the mill, yet 
Morris knew all about that at the time of the trade, or ought 
to have known it, for he bought the mill; and it is very 
doubtful if Steadwell ever had any part or lot in it. Such 
a mistake as leaving out an item so plain as this and so well 
known to Morris, equity will not relieve against. 

Again, equity would demand that Steadwell, unless guilty 
of fraud, should be put back where he was; but there is in 
this case no offer on the part of Morris to rescind the con- 
tract or to put him back. He bought out Steadwell’s busi- 
ness for a sum of money which he says was too large; yet 
he does not offer to put him back in it, or pay anything for 
his damage in consequence of quitting the business. The 
effect of the verdict is, that Morris got the mill and the busi- 
ness of the partnership, and keeps them and pays nothing 
therefor. Steadwell’s offer was to give or take; to buy or 
sell. Morris preferred to buy, and bought at a certain 
price. If there was a mistake about the price, and it had 
been less, perhaps Steadwell wonld not have sold. 

Even, however, if equity would grant relief and correct 
the mistake, if any was made, the party seeking the correc- 
tion must move in a reasonable time. This transaction oc- 
cured in 1873; and not until 1877 or perhaps 1878, was 
this plea filed. Steadwell swears that he had no intimation 
of any mistake until it was filed. Morris’ letter to him 
made some objection to the payment of the notes until a 
certain case was decided ; but intimated no objection to the 
amount of the notes or mistake in the consideration. 

Besides the verdict was founded, it seems, upon a calcu- 
lation sent out by the judge by the consent of parties, and in 
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that calculation the price of the mill is charged twice against 
Steadwell. The verdict and judgment in every view we 
are able to take of the case from the record before us, seem 
wrong and inequitable both against Mrs. Steadwell and her 
husband ; therefore we reverse the judgment overruling 
the motion for a new trial. See Dortic vs. Dugas, 55 
Ga., 484. 
Judgment reversed. 


Botton vs. Duncan. 


Where a landlord negotiated a rent note by an indorsement, which 
stated that he should collect the rents and pay them to the transferee, 
he still retaining possession thereof, a distress warrant would lie in 
his favor against the tenant. 


Distress warrant. Landlord and tenant. Before Judge 
Crisp. Lee Superior Court. March Term, 1878. 


Reported in the decision. 


Warren & Hosss, for plaintiff in error, cited 46 Ga., 
394 ; Code, Sup., §337; 1 Kelly, 312, 313; 26 Ga., 395; 
9 Tb., 589. 


C. B. Wooren ; Wooren, Jones & Davis, for defendant. 
Warner, Chief Justice. 


This case came before the court below on a certiorart 
from a justice court on the hearing of which the court sus- 
tained the certiorari. It appears from the return of the 
magistrate and the evidence in the record, that Bolton had 
sued out a distress warrant against Duncan on the following 
instrument, with the following entries thereon : 

“ By the first of October next, we, or either of us, prom- 
ise to pay Turner & Bolton, or bearer, nine hundred pounds 
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of lint cotton, to class good ordinary, and to be delivered in 
Albany. January 15th, 1877. 

(Signed) Mosgs Dunoay, 

Gus. Wasuineton.” 

“T transfer the within note to J. H. Bolton, to do as he 
pleases with it, 16th March, 1877. 

(Signed) H. R. Turner.” 

“ Albany, Ga., March 17th, 1877. For value received, I 
transfer the within note to N. F. Mercer, with all the pow- 
ers vested in me as landlord, to take control of and act in any 
capacity as landlord, etc., and I am to collect the rents and 
pay proceeds to him. (Signed) J. H. Botton.” 

It also appears from the evidence in the record, that Tur- 
ner & Bolton were co-landlords, and that in division of the 
rents, the note distrained on was given for rent of part of 
their lands, and was transferred, as appears by the transfer 
of Turner, to Bolton. The court below sustained the cer- 
tiorart on the ground that the remedy by distress warrant 
did not lie in favor of Bolton, he having transferred and 
assigned the rent note on which the distress warrant was 
based. Whereupon the defendant in certiorari excepted. 

The indorsement of Bolton on the note was not an abso- 
lute, but a qualified indorsement. If he had made an abso- 
lute indorsement of the note, and had delivered it to Mer- 
cer, he would have become liable for the payment of it as 
such indorser, but it is evident from the terms of the in- 
dorsement that such was not his intention, nor the legal 
effect of it. Bolton retained possession of the note, was to 
control it, collect it, and pay the proceeds thereof to Mer- 
cer, so as to protect himself from liability. See Ledtner vs. 
Miller, 49 Ga., 486. In view of the facts disclosed in the 
record, the court erred in sustaining the certiorart. 

Let the judgment of the court below be reversed. 
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JonEs vs. CRUMLEY. 


The record of the homestead proceedings should show out of whose 
property the applicant seeks to have the homestead set apart, so that 
the creditors of such owner may be notified that their interests are 
attacked, and in the event that a wife makes ,such application for 
the benefit of her husband and six minor children, who is her hus- 
‘band, and whether the homestead is to be carved out of her own or 
his property, must appear. 


Homestead. Before Judge Crisp. Randolph Superior 
Court. May Term, 1878. 


Reported in the opinion. 


H. Frevper, for plaintiff in error, cited 59 Ga., 235 ; Zbid., 
355. 


Joun T. Ciarxe & Son, for defendant, cited 55 Ga., 182; 
50 Lbid., 216; 56 Jdid., 520; 59 Lhid., 235; Wicker vs. 


Schofield, Hart vs. Block, Davis vs. Wilson, (August term, 
1878, not yet reported); 2 How., 338, 339. 


JACKSON, Justice. 


This was a judgment upon an agreed state of facts. 

It was admitted that the title to the land levied on had 
been in the defendant in ji. fa., at the time application 
for homestead was made, and it was sought to take it out 
of him by a homestead set apart therein for his family. 
The single question is, was the homestead set apart so as to 
vest the title in the family of the defendant ? 

Mrs. M. R. Crumley made the application which is agreed 
to have been as follows: “The petition of Mrs. M. R. Crum- 
ley of said county, respectfully showeth that she is the 
head of a family, consisting of herself and husband, and six 
minor children, and that she desires (under the provisions 
of section first, article seven of the constitution, and an act 
of the general assembly to provide for setting:apart a home- 
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stead of realty and personalty, etc., approved October 3, 
1868,) to have laid off and set apart to be exempt from levy 
and sale, as a homestead for the use of her said family, on 
or out of lots of land (including the lot claimed) whereon A. 
A. Crumley now lives, etc., ete. She therefore prays an 
order, ete., ete.” 

Under this application a survey and plat was made and 
returned by the county surveyor, including this lot therein. 

The land was claimed by A. A. Crumley, for his family, 
and the court sustained it, the 7. fa. and mortgage of plain- 
tiff being junior to the homestead. 

It will be observed that it nowhere appears on the face 
of the papers whose land it was that this head of a family 
wished to have a homestead in, whether her own or another’s. 
It simply appears that a person named A. A. Crumley lived 
thereon when she applied, but it is not stated that he is her 
husband. 

When this application was made by her, did the creditors 
of her husband have notice so as to fight the application? 
These papers do not show. In our judgment the applica- 
tion is so defective, the judgment and record so uncertain, 
that it does not pass the title out of the defendant in fi. fa. 
into this family. It is strange that she should be the head 
of a family, including her husband, any way; and strange 
as the times are, and great as have been the changes made 
in women’s rights, we are not aware that the law has yet 
reversed the bible, and set her over her husband as his 
head. 

Judgment reversed. 


Hawkins vs. Tot Groreta Nationat Bank. 


A garnishee under a void process is not relieved from paying interest 
on the money in his hands, especially where it does not appear that 
such money had been set apart to answer the summons, or was not 
used in his business. 
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Garnishment. Interest. Before Judge Crisp. Sumter 
Superior Court. October Adjourned Term, 1877. 


On February 23, 1872, Hawkins, who was a debtor of the 
Georgia National Bank, was served with summons of garn- 
ishment in a case of the state against said bank. This re- 
’ mained until 9th March, 1876, when it was dissolved. The 
summons was issued directly from Fulton superior court, 
and was served on Hawkins, who resided in Sumter county ; 
plaintiff therefore claimed that the proceeding was void. 
The only question now raised, is whether Hawkins is liable 
to the bank for interest while under garnishment. The 
court below held him liable, and he excepted. 


Hawkins & Hawerins, for plaintiff in error, cited Code, 3 
63546. 


Gu.krry & Son, for defendant, cited Code, §3537. 


Warner, Chief Justice. 


The only question made in this case is whether a garn- 
ishee who has been summoned as such by virtue of a void 
process is liable for interest on the money in his hands, ac- 
cording to the provisions of the 3546th section of the Code. 
We think he is liable for interest, especially when it is not 
made to appear that he kept the money set apart to answer 
the summons of garnishment and did not use it in his own 
business. Geo. Ins. & Trust Co. vs. Olwer, 1 Kelly, 38. 

Let the judgment of the court below be affirmed. 


ALLEN, administrator, vs. Morgan e al. 


1. An administrator who has sold the reversionary or remainder in- 
terest in the land of the intestate to his widow, who was tenant in 
dower thereof, and who said in effect to the purchasers of the entire 
fee from the widow, that if they bought they would get good title 

8 
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to the fee, as he had sold and she had bought the remainder, and he 
had plenty of what was coming to her from the estate to pay for it, 
and thus induced them to buy and pay for the land, and to suffer 
injury if he sell the fee in the land, so once administered by him, as 
he threatened to do, is estopped, and will be perpetually enjoined 
from the re-sale thereof. 

. An attorney, present when the conversation took place between the 
administrator and the parties contemplating the purchase, is com- 
petent to testify though the administrator be dead even though he 
was the advising counsel of the purchasers, especially where the evi- 
dence of the administrator at a former trial is in court and could be 
used, and was used, on the pending trial. 


Estoppel. Administrators and executors. Witness. Be- 
fore Judge Crisp. Sumter Superior Court. April Ad- 
journed Term, 1878. 


Reported in the opinion. 


S. C. Eram; R. F. Lyon, for plaintiff in error, cited as 
follows: Injunction wrong, 44 Ga., 634. On competency 
of witness, 59 Ga., 342. On charge, 54 Ga., 177. 


W. A. Hawkins, for defendants. 
J AcKsON, Justice. 


The facts made by the bill, and fully supported by the 
evidence, make the case of the sale by a former administra- 
tor, named Boone, of the remainder of a dower estate in the 
widow of an intestate, and the purchase thereof by the 
widow, and her sale of the entire estate to the father of com- 
plainants, two gentlemen named Morgan, for them, and 
deed made to them of the fee by the widow, and their pos- 
session of the land under the deed ; and the fact that before 
the purchase the administrator was consulted as to the title in 
the fee of the widow, that he pronounced it good, and stated 
that he had sold and she had bought the remainder, and held 
the dower estate, that at the time she bought at his administra- 
tor’s sale, the estate owed her much more than the price of 
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the remainder which was $2,000.00, and hence the purchase 
money was not paid, and that at the date of the sale by the 
widow to the Morgans, he was still largely indebted to her 
on account of her claims against the estate. 


The court charged the jury to the effect, that if the 
administrator had sold the estate in remainder under such a 
state of facts and had told these people who bought from 
the purchaser at his sale, who was the tenant in dower, and 
who had bought the remainder at his sale, that she thus held 
the fee and that they would be safe in the purchase from 
her, that then the administrator was estopped from selling 
the remainder again, and that if they so believed, equity 
would decree a perpetual injunction, prohibiting the ad- 
ministrator from selling the land again, which was the 
prayer of the bill. The jury so found, and a decree was 
entered upon their verdict granting a perpetual injunction, 
and error is assigned upon the charge and the consequent 
verdict and decree. 

1. We think that the charge and verdict and decree are 
right. The remainder and the dower were fully adminis- 
tered ; the last was set apart and the first was sold by the 
administrator; these purchasers from the tenant in dower 
who bought the remainder at his sale, were misled by the 
administrator ; they paid out their money on the faith of his 
statement, and he ought in equity to be estopped from selling 
the remainder again. The Code, section 3753, declares that 
“ admissions upon which other parties have acted, either to 
their own injury or for the benefit of those making the ad- 
missions, and similar cases where it would be more unjust 
and productive of more evil to hear the truth than to for- 
bear investigation,” will estop the party. 


These parties acted upon this admission, paid money and 
gave notes, and would be injured if the administrator were 
allowed to sell this land, which they bought and paid for in 
consequence of this admission. 


It has been argued that it will not do to conclude creditors 





110 | SUPREME COURT OF GEORGIA. 


McLendon e¢ al vs. McLendon et al. 


and heirs of an estate by the admissions of the administra- 
tor; but the creditors and heirs do not appear to be inter- 
ested. The administrator is personally bound to them; the 
securities on his bond are bound to make good to them his 
failure to collect from the widow this purchase money, which 
he failed to collect out of the widow when he had plenty of 
funds coming to her. In any view, we think the adminis- 
trator estopped. 

2. But it is said that Hawkins was not a competent wit- 
ness, and that the court erred in allowing him to testify. 
Col. Hawkins was the advising counsel of the widow, it ap- 
pears from the evidence, and probably he was consulted by 
the Messrs. Morgan; but he was not their agent to make 
the trade with Boone. If he had been, he could not probably 
have been sworn under the principle announced in Odum vs. 
Gill, 59 Ga., 180; but, under the facts here, he was com- 
petent, though Boone was dead, especially as Boone . had 
been sworn on a former trial, and his evidence was in court, 
and was afterwards used in the case. 

That testimony of Boone is full on the point; but it is 
overwhelmingly overthrown by that of several other wit- 
nesses, and it stands by itself; all the others who swear on 
the point representing the transaction as alleged in the bill. 

The decree is right under the evidence, and must be af- 
firmed. 

Judgment affirmed. 


McLenpon eé¢ al. vs. McLenvon e¢ al. 


When a judge has certified one bill of exceptions, his statutory power 
isexhausted. He has no authority to certify a second. As the first 
was not served, the writ of error must be dismissed. 


Practice in the Supreme Court. August Term, 1878. 


Reported in the decision. 
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Smmons & Pickxerr; J. H. Guerry, for plaintiffs in error. 


J. G. Parks, by Jackson & Lumpxiy, for defendants. 


Warner, Chief Justice. 


When this case was called upon the docket, a motion was 
made to dismiss it, on the ground that the original bill of 
exceptions in the case, signed by the judge, had not been 
served as required bylaw. It appears that on the 15th day 
of December, 1877, the bill of exceptions was signed and 
certified by the judge, and filed in the clerk’s office on the 24th 
of December, 1877. When the clerk went to make out 
the record for this court, he discovered that the bill of ex- 
ceptions had not been served, and called the attention of 
one of the plaintiffs’ counsel to that fact on the 28th of De- 
cember, 1877, who asked leave to let him take the bill of 
exceptions and serve it on the opposing counsel. The counsel 
took the bill of exceptions from the clerk’s office, but never 
returned it. Onthe 1st day of January, 1878, counsel for the 
plaintiffs in error stated to the clerk that the bill of exceptions 
had been lost, and handed to the clerk another bill of ex- 
ceptions, signed and certified by the judge on the 31st of 
December, 1877, and which was filed in the clerk’s office on 
the 1st of January, 1878, and served on the opposite party 
on the 2d of January, 1878. When the judge signed and 
certified the bill of exceptions in the case on the 15th of 
December, 1877, he had exhausted the power conferred on 
him by law in regard to the signing and certifying a bill of 
exceptions in that case, and inasmuch as the bill of excep- 
tions signed and certified by the judge on the 15th of De- 
cember, 1877, was not served on the opposite party as re- 
quired by law, the writ of error must be dismissed. 


Catitaway vs. Harroip, Jonnson & Co. 


1. Process directed to the sheriff of Lee county is not authority to the 
sheriff of Bibb to serve a defendant in Bibb when a second original 
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is made out for the latter county; the process should be amended, 
and the defendant be served regularly, the declaration being against 
all the defendants as residents of Lee, and the defendant so served 
may take advantage of the defect at the second or trial term, and is 
entitled to a term to be regularly served. Jackson, J , dubitante. 

2. A party who writes his name on the face of a note with the word 
‘‘indorser” thereafter, is either a joint maker or indorser, and may 
be sued with the other makers, the note being payable to bearer, 
the original payee not indorsing it, and the fact that he is described 
as indorser in the statutory form makes no difference, the note being 
fully copied and annexed thereto with the signature and the place 
where put on the note, and the word ‘‘ indorser ” added. 


Process. Service. Practice in the Superior Court. Prom- 
issory notes. Indorsement. Before Judge Crisp. Lee 
Superior Court. March Term, 1878. 


Reported in the opinion. 


D. A. Vason, for plaintiff in error, cited as follows: As 
to second original, Code, §3341; 35 @a., 269; 44 7b., 178; 
60 Ga., 454. On the nature of the contract, Story,on Prom. 
Notes, §133, 59, 458, 461; Chitty on Bills, p. 266; 8 John., 
29; 2 Hill,188; 8 Pick., 423; 11 John., 221; 1 Peters, 476; 
60 Ga., 454. 


W. A. Hawkins, for defendants. 
Jackson, Justice. 


This was an action in the statutory form on a note against 
several defendants as makers, and Paul and Callaway as in- 
dorsers. It appeared from the papers that all the defend- 
ants were declared against as residents of the county of Lee, 
and yet that a second original, with process directed to the 
sheriff of Lee, and not to the sheriff of Bibb county, had 
been sent to Bibb and served upon Callaway there, who was 
a resident of that county. Whereupon a motion was made 
to dismiss as to Callaway, which the court refused. The 
plaintiff was then allowed to amend the declaration and the 
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second original so as to allege that Callaway was a citizen 
and resident of Bibb, which was allowed. Thereupon Cal- 
laway moved that he be served regularly with the amended 
papers, and insisted upon a term for that purpose, which 
was denied him. Callaway then insisted that he could not 
be sued at all in the action with the other defendants, because 
he was merely a guarantor on the note, and not indorser— 
the payee not having indorsed it—and again moved to dis- 
miss as to him, which was again denied him; and error is 
assigned upon all these ruliags. 

1. The court did not err in refusing to dismiss the action 
on account of defective service upon Callaway, or his resi- 
dence in Bibb not being set out in the declaration, nor in 
the amendment allowed; but this court is of the opinion 
that the superior court did err in not having the process di- 
rected to the sheriff of Bibb in the second original, and 
granting a term that Callaway might be regularly served. 
The idea of this court is that the service by the sheriff of 
Bibb without process directed to him is no service, and that 
after the papers had been amended and the process, too, in 
the second original, which seems not to have been amended 
at all, Callaway should be served again. And this seems 
to have been the course pursued in 18 Georgia, 496. 

My own opinion is, that as Callaway did not come in to 
make his objections until the trial term, and then came in 
under this service, defective and irregular as it was, the pa 
pers, process and all, might have been amended énstanter, 
and the case proceed at once. The act of 1818, Cobb, 488, 
is very broad, broader than where codified in our Code, sec- 
tion 3345, and its object seems to me to have been to dis- 
pense with delays on account of these technical exceptions 
where the party had substantial notice. But as a different 
course was pursued in the case cited, I yield to my brethren 
and do not dissent, though Judge Lumpkin’s reasoning in 
18 Ga. would seem to accord with the view I express. 

2. The other objection that Callaway is not an indorser 
but a mere guarantor, and cannot be sued with these co-de- 
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fendants, we all think unsound, because though his name be 
on the face of the paper with “indorser” annexed to it, the 
law makes him a joint maker with the others, or an indorser, 
immaterial which, the note having been made payable to 
bearer. See 13 Ga., 311; 26 Ga., 223. He is liable any way 
in this action. 

The judgment is reversed solely because of the want of 
process directed to the sheriff of Bibb, and the defendant 
Callaway must be served over again when the process is 
amended. 

The description as indorser in the note is surplusage, or 
may be amended if necessary, the form of action being the 
statutory form, and the note and signature being fully copied 
and annexed. 

Judgment reversed. 


Tue SovurHwEsTERN RarLroap vs. HANKERSON. 


If one voluntarily becomes drunk, and consequently falls down, or lies 
down, in a state of insensibility on a railroad track. so that he is in- 
jured by a passing train, he cannot recover for injuries so received, 
even though there may have been contributory negligence on the 
part of employees of the road. 


Railroads. Negligence. Damages. Before Judge Crisp. 
Macon Superior Court. December Term, 1877. 


Reported in the decision. 


R. F. Lyon, for plaintiff in error, cited Code, §§2972, 3033, 
3084; 59 Ga., 593. 


W. A. Hawes, for defendant. 


Warner, Chief Justice. 


The plaintiff brought his action against the defendant to 
recover damages alleged to have been done to him by tke 
running of its train of cars upon its railroad. On the trial of 
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the case the jury, under the charge of the court, found a 
verdict for $350.00. The defendant made a motion fora 
new trial, on the grounds therein stated, which was over- 
ruled, and the defendant excepted. 

The following evidence was had upon the trial of the 
case : | 

Richard Hankerson, the plaintiff, testified : Was in Mar- 
shallville the day he was hurt; had been drinking some 
whisky ; had taken several drinks ; does not know how many, 
but was not drunk ; started at two o’clock to go to Fort Val- 
ley by dirt road; when he reached Massey’s crossing over 
the railroad track, he had something like a swimming in the 
head, such as he had several times previously, and he sat 
down—whether on the cross-ties, the rails of the railroad 
track, the causeway, the bridging over the railway track, or 
on the ground, he does not recollect, and cannot tell ; recol- 
lects nothing further until he came to himself on the train, 
on the way to Fort Valley, where he was carried by the 
train and put off, and his wounds dressed ; one finger was 
broken, hand mashed, arm broken near the wrist, his 
shoulder and wrist mashed,‘and his head hurt ; knows his 
arm was broken, because the old gentleman who dressed it 
put splits on it, and there is the scar on his arm near the 
wrist to show where it was broken ; suffered a great deal of 
pain; could not do any work for ninety days; is a carpen- 
ter, and his wages worth $2.50 per day, which he received 
at the Dixie shops in Macon, and had just finished a job for 
Capt. Douglas, and was out of one, and on his way to Fort 
Valley to look for one; all this happened on the 16th day 
of February, 1875. 

Wm. Gugel, the engineer on the train that ran over Hanker- 
son, in February, 1875, testified as follows: When he got to the 
blow-post, 400 yards from Massey’s crossing, 7 miles below 
Fort Valley, and when he commenced blowing the whistle, 
saw an object lying on the track just beyond the crossing, 
which he took to be a hog that had been killed by a freight 
train just ahead of him; when he got within 100 or 125 
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yards of this object he discovered that it was a man, lying 
between the rails with his head on a stringer close up to the 
rail and his body and legs doubled up towards the next 
stringer and between them; as soon as he discovered this 
he blew on brakes, reversed the engine, blew the whistle at 
him in short, sharp and loud toots in order to arouse him ; 
the brake at the engine was put on hard, and, as far as he 
could tell, all the brakes of the train were put on; he blew 
them on as often as three times; from the time he dis- 
covered that it was a man, and not a dead hog, as he first 
supposed, everything was done that could possibly be done 
by himself, and all the employees of the train, to prevent 
the train from running over him ; but all failed, the train 
running over and past him, so that the rear end of the train 
passed him some two car-lengths, or about 120 feet. 

The road above and below this point is perfectly straight 
and very level, so that objects can be seen on the track sev- 
eral miles, and for this reason they are not in the habit of 
slackening as they approach the crossing, unless somebody 
or something is about to cross; and the reason that they did 
not see that this was a man earlier was that he was not on 
the crossing, but beyond and down between the stringers, 
behind the elevation caused by the- crossing, which is a 
sort of bridge of planks raised to a level with the top of 
the rails, so as to enable carriages to cross with ease and 
safety ; and it was not until they neared the crossing so as to 
see over and beyond it to where Hankerson was lying, some 
ten or twelve feet beyond, that they could see that it was a 
man, and then they were too near him to take up the train, 
with all the means in their control, until it had passed over 
him. Had they commenced checking the train at the 
blow-post, which they did not, and trying to take her up, 
they could have done so before reaching him. ‘The train 
consisted of an engine and five cars. As soon as he 
stopped the train he ran back to Hankerson. One of his 
fingers was broken or mashed, and otherwise he appeared to 
be very slightly injured ; saw a little blood on his head. They 
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picked him up, put him on the train, and carried him to Fort 
Valley, where they put him off in charge of some people 
there. He was drunk—very drunk—smelt strong of whis- 
ky—and as they carried him into the car he was perfectly 
limber. 

They do not stop or check the train for hogs or dogs, but 
trust to scare them off if they can, but if they cannot they 
do not stop ; this is their order. If they did they could not 
make schedule time. 

Pat Morris, for defendant: Was on the train the day 
Hankerson was run over; ran back through the car, getting 
out at the rear end; found him lying between the rails, his 
head on a stringer close up to the rail, and his body drawn 
up between that and the other rail. One finger was broken, 
otherwise he appeared very slightly injured. He was very 
drunk ; had a flask partly filled with whisky in his pocket. 
We picked him up, put him on the train and carried him to 
Fort Valley. I was on the car with him from the time he 
was put on until he was put off at Fort Valley. He did 
not rouse up up tothe time we left him. He stirred a little, 
and groaned slightly but showed no signs of consciousness. 
He was in a state of drunken insensibility, perfectly limber. 
He had no liquor—that is, he drank none, from the time 
he was taken up until he was put off, as before stated. 

J. M. Langley: Saw Hankerson in Marshallville the day 
he was run over; was in a bar-room, with a flask or bottle 
partly filled with white corn whisky; wanted witness to 
drink with him, which he declined ; saw him take one drink, 
and appeared to be under its influence; this was about 9 
o’clock in the morning ; saw him again about 2 o’clock, when 
he was going along the road from Marshallville to Fort 
Valley; passed witness at a house on the road; saw him 
stagger as he walked along the road. 

Dr. P. Timberlake : It is three miles from Marshallville to 
crossing, and the road is straight for two or three miles at 
the crossing. 

Thos. P. Lloyd: Was at Fort Valley the day that Hanker- 
son was brought up and put off the train ; he saw him taken 
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off the train immediately after; he was very drunk—stu- 
pidly so; saw a flask partly filled with whisky taken from 
him. 

William S. Wallace: Was present when Hankerson was 
taken off the train at Fort Valley the day he had been run 
over by the train; went to him; examined him; took hold 
of him ; with others stood him up on his feet ; he was drunk 
—very drunk—so drunk and limber that he could not stand ; 
when rested on his feet, they would give way and bend 
under him, he giving way and sinking down totally helpless 
and stupidly drunk; one finger was broken, a slight scratch 
on his head, and a bruise or two about his person, were all 
the signs-of injury that I saw; after he got sober enough to 
walk about, he cursed the railroad boisterously, saying it 
would take more than that railroad to hurt him. 

J. N. Waldin, G. W. Matthis, A. W. Mitchell, Dr. D. N. 
Austin, and J. J. Dasher, by interrogatories: Have seen the 
plaintiff; have no personal acquaintance with him; were 
present at Fort Valley, in 1875 or 1876, when a man calling 
himself Hankerson was brought from below and put off at 
Fort Valley ; A. W. Mitchell does not remember, the bal- 
ance think it was about the 20th of February, 1875 ; all were 
present when he was put off the car; he was carried to the 
roadmaster’s office, and kept there; he was drunk and in- 
sensible ; he remained in that condition for several hours ; 
we do not remember anything he said or did after he be- 
came sober. J.J. Dasher saw him next morning get on the 
train, and saw nothing improper in his conduct ; we do not 
remember his having anything in his possession except a 
flask containing some whisky ; he was injured—one finger 
was broken, and some bruises on his head and on his shoul- 
der ; the wounds were slight, except the finger. 

Dr. D. N. Austin: I dressed his wounds. I saw. him when 
he was taken off the train; he was very drunk. I examined 
him as a physician and found one finger broken, and the 
slight bruises as above stated. My examination of him was 
thorough. I set the bone of the finger and applied. some 
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liniment to the bruises. He left the office and went down 
town after I got through dressing the wounds. Saw some 
blood on his hand and cheek after examination; did not 
think him seriously injured about his head; his finger was 
broken. I can’t say the injury he received was from the 
cars or not. In some cases of apoplexy bleeding might help 
—bleeding from the temples would not relieve in all cases. 
I saw Hankerson drink the liquor I gave him after he arrived 
at Fort Valley. He acted like a drunken man. I smelt 
whisky on him and saw whisky in his possession, and Hank- 
erson told me had been on a drunk a day or two. I saw 
him drink no liquor except what I gave him. He could not 
have gotten drunk from the time of the accident to the time 
I saw him. 

The defendant requested the court, in writing, to give to 
the jury the following charge: “If the plaintiff, Hankerson, 
in a state of intoxication, and in consequence of such intox- 
ication, wandered off from the public road and its crossing 
over the railroad track, and sat down, laid down, or fell 
down on the railroad track, between the stringers, in conse- 
quence of such drunkenness, and lay there in a state of 
drunken insensibility, and the train of the railroad ran over 
and injured him in that condition, then the plaintiff cannot 
recover anything for such injuries, and your verdict in such 
ease should be for the defendant.” The court gave the 
charge as requested, with the following qualification : “Pro- 
vided the railroad company has made it appear that their 
agents exercised all ordinary and reasonable care and dili- 
gence to prevent such injury.” This qualification of the de- 
fendant’s said request is the main ground of error com- 
plained of. Whether the charge requested was a proper 
legal charge tv have been given in view of the evidence in 
the record we express no opinion ; but, assuming that it was 
a proper legal charge, as the court did by giving it, as re- 
quested, it was error to qualify it in the manner as set forth 
in the record. This was a suit for an alleged physical in- 
jury done to the plaintiff by the defendant. If the plaintiff 
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was voluntarily drunk, and in that condition placed himself 
on the defendant’s railroad track, he was not entitled to re- 
cover at all, under the provisions of the 2972d section of 
the Code, whether the defendant was negligent or not. But 
if he was not drunk, and could not have controlled his pow- 
ers of locomotion, from a sudden attack of disease or other 
involuntary cause, and in consequence thereof was involun- 
tarily upon the defendant’s railroad track, then the question 
of negligence of the defendant might have arisen under the 
provisions of 3034th section of the Code. 
Let the judgment of the court below be reversed. 


Tue Eaare & Poentx Man’r’c Company ef al. vs. West et al. 


. In equity, the superior court of the county where some of the de- 
fendants reside, against whom substantial relief is prayed. has juris- 
diction, though the object of the bill be to set aside the sale of stock 
in a manufacturing company located in another county, and which 
stock is designated in the Code as realty. 

. Where interrogatories have been received properly by the clerk in 
open court, and the entry thereon was not made at the time when 
received, the court may allow him to make the entry nune pro 
tune upon clear proof from him and others that they were so received 
by the clerk. 

. Unless the portion of the charge of the court which is excepted to 
be copied in the ground of the motion for a new trial on which error 
is assigned, or so plainly referred to in the entire charge, where that 
is appended, as to be clearly ascertained from the record, it cannot 
be considered by this court, for the reason that it cannot be under- 
stood. 

. If evidence be admitted which would not probably change the ver- 
dict, a new trial should not be granted, though its admissibility as a 
naked question of law be doubtful. 

. The law of the case was substantially given to the jury, and there is 
sufficient evidence to support their finding. In such a case, a new 
trial will not be granted by this court over the judgment of the pre- 
siding judge. 


Equity. Jurisdiction. Stock. Practice in the Superior 
Court. Practice in the Supreme Court. Evidence. New 
trial. Before Judge Wricut. Decatur Superior Court. 
May Term, 1878. 
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Reported in the opinion. 


Prasopy & Brannon; Guritey & Townsenp, for plain- 
tiffs in error, cited Code, §§2237, 3403; 40 Ga., 408; 43 
Zb., 598; contrasting 34 /b., 53 and 37 Jb., 346; Code. 
$3889. 


Fiemine & Russet, for defendants, cited Code, §§3403, 
5120, 3888, 3892; 46 Ga., 188; 31 Jb., 625. 


JACKSON, Justice. 


This was a bill filed by the heirs of John West to recover 
certain shares of stock inthe Eagle & Phenix Manufactur- 
ing Company of Columbus, alleged to have been illegally 
sold at private sale by James N. West, who was the Geor- 
gia administrator on said estate. The intestate died in Ken- 
tucky, and there was administration there on the bulk of 
the estate by Robert West, one of the heirs. The verdict 
was for the complainants, a motion was made for a new trial, 
it was overruled by the presiding judge, and this refusal to 
grant the new trial is the complaint before this court. 

1. That motion is predicated upon various grounds, and 
those insisted upon and pressed here will be reviewed by us. 
The first point is the overruling the demurrer, which was 
that the superior court of Decatur did not have jurisdiction 
of the case, but that the suit ought to have been brought in 
Muscogee, where the manufacturing company was located. 
The demurrer went upon the idea that the stock is real 
estate, and the title to it is involved, and therefore, under the 
constitution, the suit should be brought where the real estate 
is located. 

It is true that under the Code, section 2237, this stock 
being in a manufacturing company, “whose principal in- 
vestments are in realty and machinery attached thereto,” is 
deemed realty ; but the law is that an equity cause may be 
brought in the county in which any defendant resides, 
against whom substantial relief is prayed, and in this case 
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to set aside this sale, the suit is brought where one defend- 
ant lives, against whom such relief is prayed, and who is 
charged with having illegally sold the stock in controversy, 
and where three other defendants live, against whom sub- 
stantial relief is prayed. The decisions in 34 Ga., 53, and 
37 Ga., 346, substantially cover the principle involved in 
the facts of this case, and we cannot say that the court was 
wroug in overruling the demurrer. 

2. The second ground is, that the court erred in permit- 
ting the clerk to make an entry on certain interrogatories 
nune pro tunc, upon evidence by the clerk and others that 
the same had been properly received, and remained in office 
undisturbed ever since. 

We see no error in this. The proof was conclusive, and 
the entry of the clerk of what actually occurred might well - 
be made, when he had omitted to do so at the right time, 
nune pro tune. 

3. The next ground of error is, that the court erred in 
portions of the charge to the jury. These are not set out 
in the motion, but only designated as being on certain pages 
of the charge, and beginning at such words and ending at 
others. On examining the record, we cannot ascertain the 
parts of the charge excepted to. We have held that the 
whole charge cannot be excepted to unless it is all wrong ; 
and certainly if any part be excepted to as wrong, it should 
be clearly specified. The better practice is to incorpo- 
rate it in the motion, that the court below and this court 
may see at a glance what error is alleged in the motion for 
a new trial; but if this be not done, it is at least absolutely 
necessary that the record should show us by a clear and plain 
reference to the charge what part is objected to, so that we 
can discover and understand it; otherwise it is impossible 
understandingly to review it. Therefore, we cannot con- 
sider the exceptions to the charge of the court. 

4. The next complaint is the admissibility of a note of 
James N. West, the administrator in Georgia, which was 
paid by Robert West for him in Kentucky. The defend- 
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ants to the bill contended that they should be allowed to set 
off against this suit of the heirs of John West, whatever 
share James N. West was entitled to in that estate, as he 
sold this stock and got the money. It became important, 
therefore, to ascertain what he had got, and this note was 
brought in to show a part of it; but it is unnecessary to 
consider whether it was admissible or not, for the reason 
that, independently of this note paid for him by Robert 
West, the Kentucky administrator, he had received more 
than his share of the estate. We rather think it was wrong 
to admit it, especially as it may have been paid after this 
sale of stock by James N. West, and after these defendants 
had become purchasers thereof ; but its admission or rejec- 
tion could not and did not affect the verdict. 

5. The law of the case was administered substantially in 
accordance with the rulings of this court in the cases of 
Southwestern Railroad Company vs. Thomason et al., 40 
Ga., 408, and Nutting et al. vs. Thomason et al., 46 Ga., 34, 
and therefore the verdict is not against the law. The facts 
were for the jury, and they have found their verdict upon 
their opinion of the evidence, and there is enough evidence 
to support their finding, and the presiding judge in sustain- 
ing it; we do not interfere in such cases. 

Judgment aftirmed. 


Davis vs. Dunn. 


Where the issue was whether a mortgage had been settled by the giv- 
ing of new notes in place of the old one which it was executed to 
secure, it was not competent to ask the maker generally if the new 
notes were not given in settlement of a former indebtedness, without 
specifying what indebtedness, 


Mortgage. Evidence. Before Judge Wrieur, Calhoun 
Superior Court. March Term, 1878. 


Dunn sued out a rule nési against Davis to foreclose a 


mortgage. The latter pleaded, among other things, that the 
9 
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land had been set apart to him as a homestead in bankruptcy, 
and that the mortgage debt had been settled by giving 
new and smaller notes. On the trial, the court refused to 
allow counsel for defendant to ask him if the small notes 
were not given in settlement of “a former indebtedness.” 

The jury found for plaintiff. Defendant moved for a 
new trial, which was refused, and he excepted. 

For the other facts, see the decision. 


J.J. Beck; A. Hoop; D. A. Vason, for plaintiff in error, 
cited 58 Ga., 604; 33 7b., 208; Annotated Bankrupt Act, 
p- 72, notes 166 & 167. 


C. B. Wooren, for defendant, cited 1 Hill. on Mort., pp. 
476, 477. 


Warner, Chief Justice. 


This case came on to be heard in the court below on a 
rule nzst to foreclose a mortgage on certain lands therein de- 
scribed. The defendant filed his defense thereto, and upon 
the trial of the issue thus formed, the jury returned a ver- 
dict in favor of the plaintiff. The defendant made a mo- 
tion for a new trial on several grounds, which was overruled, 
and the defendant excepted. The only open question not 
heretofore adjudicated by this court, embraced in the defend- 
ant’s motion for a new trial (the debt against which the 
homestead in bankruptcy was claimed having been contracted 
in January, 1868,) is the refusal of the court to allow the 
defendant, Davis, to answer the question, “If the small 
notes were not in settlement of a former indebtedness?” It 
appears from the evidence in the record that the original 
note, dated in January, 1868, which the mortgage was given 
to secure, was for the sum of $412.00, and that by agree- 
ment of the parties, that note was divided into five smaller 
notes, four for $100.00 each, and one for $12.00. The wit- 
ness, Davis, had already stated that at the time the small 
notes were given and the large note given up, nothing was 
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said about the mortgage, and the issue on trial was whether 
the mortgage had been settled. The witness was not asked 
if the small notes were not given in settlement of the mort- 
gage, but was asked if the small notes were not given in set- 
tlement of a former indebtedness. Whether that former 
indebtedness had reference to the mortgage indebtedness or 
not, did not appear, and there was no error in ruling out the 
answer to the question in the shape in which it was pro- 
pounded. 
Let the judgment of the court below be affirmed. 


Austin et al. vs. Ratrorb, administrator, e¢ al. 


The heirs of Austin sued Raiford, of Muscogee, and Shipp, of Chatta- 
hoochee county, in equity in Muscogee, alleging that the two men 
had possessed themselves of their father’s estate, but how much 
each had they did not know, but asked discovery; that Shipp was 
surety on the bond of the first administrator, who was dead and his 
estate insolvent, and also of Raiford, who was administrator de 
bonis non; that Shipp, from 1861 to 1866, possessed himself of 
and held the assets of the estate, they being left with him by the 
first administrator; that Raiford was insolvent; and prayed an ac- 
count against Rayford as administrator de bonis non, and against 
Shipp as surety for Raiford, and for the first administrator now de- 
ceased, and also an account of the assets he had been possessed . 
of : 

Held—1. That the bill is not multifarious. 

2. That the remedy in equity is concurrent with, and more complete, 
than at law. 

3. That Shipp may be held to answer in Muscogee county. 


Equity. Administrators and executors. Jurisdiction. 
Before Judge Crawrorp. Muscogee Superior Court. No- 
vember Term, 1877. 


Reported in the opinion. 


Tuornton & Grimes; Buanprorp & Garrarp, for plain- 
tiffs in error, cited as follows: On multifariousness, Story’s 
Eq. PL, §§271 a & b, 284, 284 a, 533; 8 Ga., 238; 9 Jd., 
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278; 5 Lb., 273; 2 7b., 415; 35 Lb., 208. On equity in 
bill, Code, $§2528, 2600; 7 Ga., 549, 587, 556; 16 /0., 213. 
Williams on Ex’rs, 823 ; 5 Ga., 56. On jurisdiction, 17 Ga., 
52; 32 Jb., 63. 

D. N. Burts ; Peasopy & Brannon, for defendants, cited as 
follows: On equity in bill, 17 Ga., 123; 52 7b., 475. On 
jurisdiction, 38 Ga., 407; Code, §4183; 18 Gu., 668; 38 
Ib., 403, and authorities cited ; 29 /b., 34. 


J AcKson, Justice. 


8. J. Austin and others, heirs at law of A. B. Austin, 
brought a bill to the superior court of Muscogee county, 
against E. G. Raiford, of Muscogee, and W. W. Shipp, of 
Chattahoochee county, to recover from them what was due 
from the estate of their father. The defendants demurred 
to the bill on the several grounds that there was an ade- 
quate remedy at law, and hence no equity in the bill, 


that the same was multifarious ; and for Shipp, that he could 
not be sued in Muscogee, as he lived in Chattahoochee 
county. The court sustained the demurrer after ordering 
the bill amended in a certain way, which was not done, and 
error is assigned upon the dismissal of the bill. 

The allegations are substantially that one Bonnell admin- 
istered on the estate of Austin, and gave bond in $50,000.00, 
with Shipp as his security, in 1860 ; that Bonnell went to 
the war in 1861 and left the assets of the estate in the hands 
of Shipp, his surety; that Bonnell died in 1864, and Shipp 
held on to the assets, there being no administration, until 
1866, when Raiford, then of Chattahoochee county, admin- 
istered de bonis non, giving the same Shipp as his surety in 
a bond of $2,500.00; that Raiford moved into, and lives in, 
Muscogee county ; and it prays an account from Raiford, 
the administrator de bonis non, and Shipp as his surety, and 
from Shipp as surety of Bonnell, and possessor of the as- 
sets of the estate delivered to him by Bonnell when he went 
to the war. The bill alleges further that Bonnell’s estate is 
insolvent and that Raiford is insolvent. It also alleges that 
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the complainants do not know how much of the property 
coming to them from their father’s estate is in Raiford’s 
hands as administrator de bonis non, and how much in 
Shipp’s, and it seeks discovery. 

Was the bill multifarious? It seems that Shipp and Rai- 
ford are tied together as principal and surety on one bond, 
and the whole estate is in the hands of the two men—the 
larger part perhaps in Shipp’s, and a less sum in Raiford’s, 
but the complainants do not know how much each has. 

The subject-matter of the bill is the one estate—the estate 
of Austin, deceased. Some of the assets are in the hands of 
each, but these complainants are suing for the whole estate, 
and ask these men to tell what it is,and what they and each 
of them have of it. Mixed as they are, in that they are 
principal and surety, and mixed in that they have between 
them what is coming to these heirs, and ignorant as the 
heirs are how to charge each, we think that the bill is not 
multifarious, but that both may be held together in one bill, 
as tort feasors of property which they were bound in equity 
to take care of for other people. The one is a surety and 
an executor de son tort, quasi, in one sense, and the other an 
administrator de bonis non of the goods not administered by 
the first administrator, and by this surety who had charge 
of all for five or six years. We cannot see why they may 
not be sued in equity together. 

2. Was the remedy complete at common law on the 
bonds? It was not as to Shipp, because he was chargeable 
in equity outside of the obligation of the bonds he made, in 
that he got possession of the estate, or a large part of it, and 
can be made to account for it, whatever actually got into 
his hands, independently of the bonds and if he had never 
signed one. It was not complete as to Raiford, because 
they prayed discovery; and the rule is where equity gets 
jurisdiction for discovery it goes through, not half-way, and 
pushes on to complete relief. Besides, in matters of estate 
the jurisdiction of equity is concurrent any way, as it is in 
all trusts. 
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3. Could Shipp be sued in Muscogee? If he could be 
joined with Raiford he could, because substantial relief is 
prayed against Raiford. He may not be insolvent forever, 
and a decree against him may be productive. Even if not pro- 
ductive, it is substantial if he owes the estate and the prayer 
is that he account. If he owes, equity may bring to bear 
upon him modes to enforce its decree which law cannot use. 

It was certainly wrong to dismiss the bill in so far as he 
was held to answer as surety for Raiford, and holding him 
to account for that much, equity will not let him go till he 
accounts for all he owes the same people growing out of 
his connection with the same estate. No doubt the main’ 
attack is on Shipp, but Raiford is also assailed. 

Taking all the charges together and the peculiar facts of 
this case, especially the connection of Shipp with the estate, 
both as surety and active manager of the estate for some 
time, we hold that the case should have been retained in 
Muscogee as to both parties, and reverse the judgment sus- 


taining the demurrer and dismissing the case. See Code, 
882600, 2528; 17 Ga., 52. 
Judgment reversed. 


Tumuin et al. vs. Crawrorp et al., executors. 


. Where, in a claim case, the question was whether or not a sale by 
defendant in fi. fa. to his son, principally on credit, was bone fide or 
not, evidence of knowledge on the part of the purchaser derived 
from conversation with the vendor, that the latter had not fully 
paid for the land, was admissible. 

. Knowledge of this fact in each holder of the property down to the 
claimants, was material. 

. There being no error in the charge of the court, and the verdict 
being in accordance with the evidence, a new trial was properly re- 
fused. 


Claim. Evidence. New trial. Before Judge Onrisp. 
Randolph Superior Court. May Term, 1878. 


Reported in the decision. 
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Joun T. Crarxe; A. Hoop & Son, for plaintiffs in error, 
cited as follows: On the evidence, 48 Ga., 619. On the 
consideration of sale, 6 Ga, 515; 1 Story’s Eq., §245. On 
form of execution, Code, §3568. 


H. Frevper; E. L. Dovatass, for defendants. 
Warner, Chief Justice. 


This was a claim case, on the trial of which the jury, 
under the charge of the court, found the property subject 
to the fi. fa. levied thereon. A motion was made for a new 
trial on the several grounds therein stated, which was over- 
ruled, and the claimants excepted. 

It appears from the evidence in the record, that on the 
16th day of November, 1867, Geo. W. Crawford obtained a 
judgment against A. J. Ward, for the sum of $5,250.00 for 
his principal debt, and the sum of $1,795.26 for interest, 
the two notes upon which said judgment was obtained be- 
ing given for the purchase money of the land levied on. 
The levy on the land claimed was made on the 25th of No- 
vember, 1868. It also appears that A. J. Ward, the defend- 
ant in the judgment, on the 17th of October, 1867, about 
one month prior to the rendition of said judgment, con- 
veyed the land in dispute to his son Eudona 8S. Ward, some- 
times called “ Don Ward,” and that he, on-the 2d of No- 
vember, 1869, after the date of the levy of plaintiffs’ 7. fa, 
conveyed it to the claimants, or to those under whom they 
claim. 

When A. J. Ward made the deed to his son, Don, they 
were both living on the land, and he knew that a part of 
the purchase money therefor was unpaid from a conversation 
with his father, paid him $400.00 in cotton, and gave him 
two notes for $2,150.00 each, for the land. When he sold 
the land to Alston, Smith and Hood (under whose title the 
claimants now claim the land), they knew the situation of 
the title to the property, and knew of the unpaid debt to 
Crawford for the purchase money. When Don Ward made 
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the deed to Hood, Smith and Alston, they were all present, 
with his father, A. J. Ward, and the understanding between 
all the parties was, that Don was to have the notes back 
which he had given to his father for the land, and that they 
were to give his father a bond to indemnify him against this 
Crawford debt, and were to protect all of his other property 
from this debt. Smith testified that he bought his interest in 
the land on speculation, paid no money for it, gave nothing 
for it but the bond of indemnity to A. J.Ward, and the trade 
was negotiated with him ; sold his interest in the land to Tum- 
lin, one of the claimants, for $500.00, he agreeing to release 
Smith from his indemnifying bond to A. J. Ward. There 
is also evidence in the record that Hood, one of the claim- 
ants, had rendered valuable professional services in securing 
a valuable plantation for Mrs. A. J. Ward and her children, 
and protecting the same against this debt. 

1, 2. The court admitted the evidence of Don Ward over 
claimants’ objections, that his father told him he had bought 
the land of Crawford, and that he knew that there was a 
part of the purchase money unpaid, from a conversation 
with his father (who was the defendant in execution), and 
that they (the claimants) knew of the situation of the title 
to the property, and that they were informed and knew of 
the unpaid debt of Crawford for the purchase money. 
There was no error in admitting this testimony, in view of 
the other facts disclosed in the record. 

3. The several requests to charge the jury were substan- 
tially covered by the court in its general charge, at least so 
far as the same were legal and proper to have been given. 
Several requests to charge were properly refused, be- 
cause they wholly ignored the rescision of the original con- 
tract for the purchase of the land by Don Ward from his 
father, which was an important question in the case. The 
court charged the jury as follows: 

“If Don Ward was a bona fide purchaser of the property 
in dispute, prior to the date of the judgment against A. J. 
Ward, that judgment would not bind the property. If the 
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sale from A. J. Ward to Don Ward was made for the pur- 
pose of hindering, delaying or defrauding the creditors of 
A. J. Ward, and Don Ward then had reasonable ground 
to believe that intention, then that title would be void as 
against existing creditors of A. J. Ward, and the purchasers 
from Don Ward in this case cannot be in a better condition 
than Don Ward, and may be in a worse condition. If the 
sale to them was made after the levy, then their condition 
cannot be better than Don Ward’s. If the trade between 
Don Ward and his father was made bona fide, and the father 
gave the notes of Don to these purchasers in consideration 
that they would indemnify him against this 7. fa’s. levying 
on or subjecting his other property thereto, that would give 
the purchasers from Don a good title, if Don’s title was ori- 
ginally good. The fact that Don gave his notes for the 
purchase money would not prevent his gettinga title. If, 
however, the sale to Hood, Smith and Alston was made by 
A. J. Ward, he surrendering to Don his notes and taking 
an indemnifying bond from said purchasers, you can look 
to that circumstance, and see if it-throws any light upon the 
original transaction between Don and his father, that is the 
great question in the case. The fact that a man buys prop- 
erty on credit does not make his title void or fraudulent. 
A person buying on credit can sell to another without pay- 
ing the purchase money, and such sale will be good, pro- 
vided such purchase and sale was bona fide under the rules 
of law which I have given you in charge.” 

In view of the evidence contained in the record, there 
was no error in the charge of the court, nor in overruling 
the claimants’ motion for a new trial. 

Let the judgment of the court below be affirmed. 


Hvueuss, by next friend, vs. Tue Western Ratroap. 


Where the verdict of the jury is right under the law and facts of the 
case, it should not be disturbed, no matter what the court charges 
or refuses to charge, unless there is some possibility, at least, that a 
new trial would benefit the plaintiff. 
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New trial. Before Judge Crawrorp. Muscogee Supe- 
rior Court. November Term, 1877. 


This was an action against the railroad company for re- 
fusing to allow Miss Hughes to pass over its road on a cer- 
tain excursion ticket which she had purchased ; the refusal 
resulted from a mistake on the part of the company’s agents ; 
and in consequence of it, she was compelled to remain in 
Opelika from the morning of June 10, 1876, until about 11 
or 12 o’clock p. m., when the next train passed. The mis- 
take had then been corrected by telegraph, and she was al- 
lowed to go to her destination at Columbus. The jury 
found $50.00 damages. The plaintiff moved for a new 
trial on various grounds, which are immaterial here. The 
motion was overruled and plaintiff excepted. 


J. M. Russet, for plaintiff in error, cited on the amount 
and kind of damages, 32 Miss., 18; Sedgwick on Dam., 35; 


28 Ind., 1; 38 JZb., 116; 19 Ohio, 162; 44 Miss., 467-489 ; 
40 Jb.,390; Sher. & Red. on Neg., 647-664; Code, $3066; 
40 Miss., 90; 36 Miss., 666; Sedgwick on Dam., 561-4; 
Code, §§2063, 2067; 16 How., 474; 40 Miss., 458; 14 
How., 486; 38 Miss., 274; Sher. & Red. on Neg., 21, 296, 
397 and note; 2 Green. Ev., 221; 4 Miss., 374; 1 Sneed, 
220; Code, §2062; Pierce on RI’ws, 469. 


Josepn F. Pov, for defendant, cited 10 Ga., 511; 27 76., 
279; 36 7b., 442,595; 37 7b., 235; 20 7d.,428; 51 7d., 33; 
59 Jd., 426. 


JACKSON, Justice. 


In the case of Ella Goins vs. this company, reported in 
59 Ga., 426, this court held that the damages, $1,000, were 
not only excessive, but grossly excessive. This is the case 
of a young lady of the same party, in the same excursion, 
and treated in the same way. The jury found fifty dollars, 
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much more than the actual damage, and she moved for a new 
trial, it was refused and she excepted. We think that the 
verdict was enough. The case does not demand extraordi- 
nary or exemplary damages, and no matter what the court 
had charged or left uncharged, when the verdict is what it 
ought to be under the law of the case and the facts thereof, 
it ought not to be disturbed. 

The case arose on contract ; the suit is really for breach 
thereof ; the conductor acted under a mistake as to the con- 
tract, but with politeness and decorum, merely stating that 
under the telegrams received, he could not take the excur- 
sionists back to Columbus from Opelika, on that train ; the 
agent at Montgomery made an unintentional mistake as to 
the contract ; the young lady was not ejected from the car, 
but merely left with the others ; she shed some tears some 
witnesses said when she got off the train, but was invited to 
a relative’s of another young lady, and was well cared for. 
The mistake did not cost her one cent so far as the record 
shows, and really the damages, $50.00, is for wounded feel- 
ings, all of it, and we think it enough, especially as the 
Code, §2943 declares that “exemplary damages can never 
be allowed in cases arising on contracts.” 

We suppose that the verdict is good against the property 
of the present company, without making the lessees or pre- 
sent owners parties. 

Judgment affirmed. 


Hart vs. Buoox. 


In a claim case, the fact that the justice court summons, on which the 
execution was founded, did not show on its face that defendant re- 
sided within the militia district, it appearing from the evidence that 
he did, does not render the proceeding void. 


Jurisdiction. Courts. Judgments. Before Judge Crisp. 
Sumter Superior Court. October Adjourned Term, 1877. 
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To the report contained in the decision it is only neces- 
sary to add, that claimant requested the court to give the 
following charge, which was refused, and she excepted : 

“Tf the summons in the case on which the f. fa. was 
founded did not affirmatively show that defendant, I. N. Hart, 
resided in the 789th district G. M., then the said summons 
and the judgment thereon were absolutely void, and the 
plaintiff could not recover.” 


AEN Fort, by brief, for plaintiff in error, cited 12 Ga., 
424, 498: 13 7b. 68; 11 /d., 423; 7 Tb., 362; 5 Zb., 185; 
59 Zb., 534, 603; 56 Zd., 282. 


Gurrry & Son, for defendant. 


Wakrner, Chief Justice. 


This was a claim case which came before the court below 
on an appeal from a justice court. On the trial thereof the 
jury, under the charge of the court, found the property sub- 
ject to the fi. fa. levied thereon. The claimant excepted to 
the ruling of the court as to the validity of the plaintiffs jus- 
tice court. fi. fa., and the only question seriously insisted on 
here is, whether the justice of the peace had jurisdiction to 
render the judgment on which the 7. fa. levied on claim- 
ant’s property was issued. The objection is, that it does 
not affirmatively appear on the face of the summons that 
I. N. Hart, the defendant, resided in the 789th district, in 
which the judgment was rendered, though it was proven at 
the trial, over claimant’s objection, that Hart, the defend- 
ant, did reside in the 789th district. The summons of the 
justice was in the usual form, and was served upon the de- 
fendant. The main question involved in this case was de- 
cided in Davis vs. Wilson, during the present term, not yet 
reported. 

Let the judgment of the court below be affirmed. 
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WIckER vs. ScHoFIELD & Son. 


A judgment will not be set aside on motion if the defect, though appa- 
rent on the face of the record or pleadings, be amendable, especially 
where the defendant appeared and answered the original suit and 
had his day in court. 


Judgments. Pleadings. Before Judge Crisp. Macon 
Superior Court. December Term, 1877. 


To the facts contained in the opinion it is only necessary 
to add the following: On October 5, 1874, defendants in 
error sued out an attachment against Wicker. On October 
12, they filed, under the name of Schofield & Co., a declara- 
tion in the short or statutory form of complaint, with the 
following addition after the name of Wicker: ‘“ defendant 
in an attachment sued out in favor of petitioners on the 
claim before stated, returnable to said court.” Wicker ap- 
peared and defended the suit; verdict and judgment went 
against him, and execution issued. He moved to set them 
aside, the motion was overruled, and he excepted. 


Jno. R. Worritt, for plaintiff in error. 
No appearance for defendant. 
JACKSON, Justice. 


This motion is to set aside judgment, verdict and execu- 
tion on two grounds: first, because the declaration in attach- 
ment was insutticient ; and secondly, because there was no 
prayer in the declaration for a levy upon any specified 
property or any property at all. 

We think that the court did not err in overruling the mo- 
tion because the defect, if any, in the declaration in attach- 
ment was amendable. The Code, section 3587, is explicit 
that such motion may be made “for any defect not amend 
able,” which by necessary implication means that the mo- 
tion cannot be made if the defect be amendable. 
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Reference is made to the declaration filed, and the de- 
fects complained of are amendable. 

Especially ought this law to be enforced, when, as in this 
case, the defendant appeared, defended the attachment, and 
brought the case to this court, where the judgment below 
was affirmed. See 59 Ga., 210. The grounds do not ex- 
tend to any defect in the execution. 

Judgment aflirmed. 


Sirmans vs. Busu, trustee. 


The rule of court which provides that the plaintiff in a claim case shall 
tender an issue within five minutes alter the case is called, does not 
prevent him from doing so prior to that time. To write a traverse 
of the claim, alleging that the property is subject, on the papers at 
their return into court, was a substantial compliance with the rule. 


Claim. Practice in the Superior Court. Before Judge 
Kipvoo. Miller Superior Court. April Term, 1878. 


Reported in the decision. 
E. C. Bower; H. C. Suerriexp, for plaintiff in error. 
No appearance for defendant. 


Warner, Chief Justice. 


This was a claim case, and when it was called for trial in 
the court below, both parties announced ready, and after 
the expiration of five minutes, the claimant made a motion 
to dismiss the plaintiff's levy, on the ground that no issue 
had been tendered by the plaintiff within that time, as re- 
quired by the 15th rule of court. The court sustained the 
motion, and dismissed the plaintiff's levy, whereupon the 
plaintiff excepted. 

It appears from the record and bill of exceptions, that 
after the claim was interposed and returned into court, to- 
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wit: at the April term thereof, 1874, the plaintiffs attor- 
ney had written out a traverse of the claimant’s affidavit on 
the claim papers, as follows: “ Now comes the plaintiff in 
ji. fa. and traverses and denies the truth of the claimant’s 
affidavit in the within case, and says that said property 
therein described is not the property of claimant, and is sub- 
ject to said fi. fa., and of this he puts himself upon the 
country. 

“ H. C. Sheffield, attorney for plaintiff in fi. fa.” 

It was admitted that said claim papers had been in the court 
all the time, and accessible to the claimant from the date of 
said traverse, at April term, 1874. The plaintiff had made out 
and tendered an issue to the claimant as to the truth and 
validity of his claim within the true intent and meaning of 
the 15th rule of the court. The fact that the traverse of 
the claimant’s claim was made on the claim papers before 
the case was called, and awaiting the claimant’s signature, 
did not invalidate it, inasmuch as it was a continuing tender 
from the time it was entered on the claim papers. ‘Ihe ob- 
ject of the rule was to prevent delay in tendering the issue 
or traverse of the claimant’s claim, and if the plaintiff had 
already done so before the case was called, so much the bet- 
ter for the business of the court. 

Let the judgment of the court below be reversed. 


Mannie vs. Mannine, guardian, ef al. 


1. A party cannot discontinue a suit brought by counsel at her instance 
without paying fees, but counsel may go on and prosecute for fees; 
it follows that an administrator cannot do what the party herself 
could not, and therefore the administrator may be made a party for 
the benefit of counsel, over his objection, he being secured against 
costs, if security be demanded by him. 

. In charges of fraud and defense thereof, much latitude is allowed 
in introducing evidence; therefore, where a guardian was charged 
with fraud in procuring another to take his place, the fact that he 
acted openly and with full knowledge of the family, including the 
mother of the minor wards, may go to the jury, though such acts 
be in strictness res inter alios acta. 
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8. A guardian cannot discharge his trust by turning over to his suc- 
cessor debts due to himself individually from that successor; he 
must turn over the effects of the wards, or money in lieu thereof, or 
solvent notes well secured on third persons, if the estate of the wards 
has passed into such paper, and if he take a receipt from the second 
guardian in full of the effects of the ward when he has not in fact 
turned these effects over, but collected his own individual debt by 
the settlement, and the successor became insolvent and unable to 
respond to the wards, the first guardian will be held bound in equity, 
for the effects of the wards which came into his hands, but never 
passed legally out of them to his successor. 


Attorney and client. Evidence. Guardian and ward. 
Before Judge Grice. Houston Superior Court. Novem- 
ber Term, 1877. 


Reported in the opinion. 


B. M. Davis; S. Hatt, for plaintiff in error, cited as fol- 
lows: Administrator could not discontinue, Code, §$3431 ; 
2 Ga., 475; Code, $1989; 58 Ga., 1382; 56 Jb., 279; 18 
Ib., 374. Evidence irrelevant, Code, §3756. On settle- 
ment of guardian, Code, $2330; 14 @a., 342; 19 Zd., 130; 
Code, $§2322, 2329, 2333; 51 Ga., 180, 35; 2 Sim. & St., 
205; Lewin on Trusts, 456, 458; 2 Spence Eq. Juris. 374- 
85; 58 Ga., 500; 12 Peters, 221, 230; 1 East, 48; 26 Ga., 
568; Code, §§1913, 2205; Benj. on Sales, 547-48; 2 
Spence, 194, 875; Code, §3151; 14 Ga., 342; Lewin on 
Trusts, 846-7; 4 Madd. Ch., 353; Code, §§1840-48, 1812, 
1829, 1833, 2330; 39 Ga., 101; 8 Zb., 241-4; 27 Zb., 
447-8-50; 38 Jb., 304. 


C. C. Duncan, for defendants, cited-as follows: Admin- 
istrator could refuse to be a party, Code, $3263; Equity 
Rule, 6; 29 Ga., 219. Evidence admissible, Code, §3756 ; 
27 Ga., 444. Guardians and their settlement, Code, §1848 ; 
53 Ga., 282; Code, §1812; 50 Ga., 334. 


JACKSON, Justice. 


This bill was brought by B. F. Manning, for himself and 
as next friend for his minor sister, Nora, against their guar- 
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dian, Willoughby Manning, and the executors of Madison 
Marshall, their former guardian, alleging that the present 
guardian was in arrears a large amount, and that, in equity, 
the furmer guardian was liable to account to them also, be- 
cause he had procured the appointment of the last guardian, 
and had not turned over any of the property or effects of 
the wards to him, but that the last guardian being indebted 
to him, he had paid that debt due to himself by turning 
over the note, and other evidence thereof, to the last guar- 
dian, who receipted for the amount as effects of the wards, 
and had thus procured the payment of a doubtful debt to 
himself. 

1. Pending the suit, Nora intermarried with Manning, a 
son of the last guardian, and died; and this Manning, her 
husband, administered upon her estate, but declined to pros- 
ecute the suit. Whereupon complainants’ counsel insisted 
upon their right to make him a party, at least so far as to 
enable them to go on for fees. The court denied them this 
right, and this is the first error assigned. Upon indemnify- 
ing him, the administrator, for costs, we think that counsel 
had this right. The act of 1873, Code, §1989, confirms it 
in very strong terms. The court should have required them 
to secure the administrator from all danger of having to pay 
costs, if desired, and then it should have ordered that he be 
made a party. The right of counsel to go on for fees, if 
the party had lived, notwithstanding her own wishes, was 
ruled in 56 Ga., 279, and 58 /b., 132, and if the party her- 
self could not defeat the right, it is difficult to see how her 
administrator could do so by refusing the mere use of his 
name. 

2. During the course of the trial, certain witnesses were 
offered to show the bona fides of the first guardian, Mar- 
shall, in giving up his trust, by proving that he went to the 
mother of the wards, or she to him, and that she wished it 
done, and that Willoughby Manning should take the guar- 
dianship. In reply to the charge of fraud upon Marshall, 
in changing the guardianship, the testimony that he acted 

10 
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openly and with knowledge of the family of the wards, al- 
though ves inter alios acta, was perhaps allowable. At all 
events, we would not reverse the superior coart for such 
ruling. To answer or defend in cases of fraud, the courts 
go considerable lengths in admitting evidence. 27 (a., 449. 

3. But the real question in this case is, whether the 
guardian first appointed could relieve himself of liability 
by turning over to his successor, not the money of the 
wards, nor notes of the wards on solvent third persons, 
but by simply giving to the second guardian, nothing 
at all of the property of the wards, but the second guar- 
dian’s own notes due individually to the first guardian. 
We think that such a transaction cannot stand in a court of 
equity ; that it would admit of too much opportunity for 
fraud to suffer it to stand. The principle prohibiting such 
conduct was in effect ruled in 48 Ga., 500, where it was 
held that a promise by a trustee to allow his personal debt 
as a credit upon a note held by him as trustee, was not bind- 
ing, and though the personal debt became barred from fai- 
lure to sue on account of this promise, it could not be set 
up in bar to the suit on the note by the trustee. The case 
at bar is as bad, to say the least; for the guardian settled 
with his successor, by collecting his own debt out of him ; 
and turning over to him nothing that belonged, or ever did 
belong, to the wards. 

The general principle is laid down in the Code, §3151, 
that all persons aiding trustees in misapplying trust funds 
are responsible equally with the trustee. This guardian, 
Marshall, not only aided Manning in receipting for this es- 
tate of these wards, when he did not receive it, but thereby 
got a debt Manning owed him paid, which probably would 
have been lost but for this transaction. See further, 2 
Spence’s Eq. Jurisprudence, 374 to 385 inclusive ; 12 Peters, 
221-230 ; 2 Sim. & St., 205 ; Lewin on Trusts, 456, 458, 846, 
847; 4 Maddox Chan. R., 353, cited by plaintiff in error ; 
also Code, §$2332, 3333 ; 14 Ga. 342; 19 Zbd., 190. 

The charge therefore, that the guardian, Marshall, could 
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discharge himself by paying to the newly appointed guar- 

dian notes on the newly appointed guardian held by himself 

individually, was wrong, and the judgment is reversed. 
Judgment reversed. 


GREEN, guardian, e¢ al. vs. GREEN. 


Where a written agreement was entered into between parties to an 
equity cause, that a certain decree should be entered on certain 
terms, and afterwards one of the parties filed objections under oath 
to the same, but asked for no rule nist and introduced no evidence 
to sustain the objections, there was no error in ordering the decree 
to be entered. The objections were pleading, not evidence. — 


Equity. Practice in the Superior Court. Before Judge 
Crisp. Lee Superior Court. November Term, 1877. 


Reported in the decision. 
W. A. Hawkins, for plaintiffs in error. 
G. W. Warwick, for defendant. 


Warner, Chief Justice. 


This was a motion to enter a decree upon the following 
agreed statement of facts : 

“Deborah Green in her own right and as guardian ad litem 
of Wm. H. and Jesse Green, vs. Wm. D. Green, adm’r, ete. 
In equity, in Lee superior court. For account, relief, and 
injunction, ete. 

“The parties in the above case agree on the following set- 
tlement of all the claims and charges in said bill: That the 
amount due from the defendant as administrator de bonis 
non of Wm. H. Green’s estate, as administrator of Ellen 
A. Green’s estate, and as guardian of William H. and 
Jesse Green, is seven thousand dollars principal, with 
interest from the first day of January, 1876. That com- 
plainants may take a decree at the next term of this court 
for said sum, with stay of execution upon the half thereof 
until the first day of January 1877, and a stay upon the 
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other half until the first day of January 1878; that the said 
William D. Green turn over to the said Deborah, in her 
own right, and as guardian ad litem, the plantation and all 
the property thereon, belonging to the estate of the said 
William H. Green, together with ninety-one bales of cotton 
in the warehouse of Harrold Johnson & Co., and on said 
plantation, and that she, in her own right and as guardian, 
accept and receive the same. That the said William D. 
Green turn over to the said Deborah, and as collateral se- 
curity for the payment of the said seven thousand dollars 
and interest, one note on William H. Morgan for the sum 
of $1,890, one note on J. D. Green for the sum of $1,210, 
accounts on the overseer and hands on the plantation for 
$506, one note on Wm. G. Bell for the sum of $833.36, 
with credit of $75, one note on B. F. Wolf for $100, with 
credit of $20, and that she receipt him, the said Green, for 
the same as collateral as aforesaid. The decree for the 
seven thousand dollars and interest, and with the stays afore- 
said, to be taken at the next term of Lee superior court. 
And when the said decree is complied with and the money 
paid, either out of the collaterals or otherwise, then the said 
William D. Green and his securities are discharged from 
all liability, on either the guardian’s bond or upon the bond 
of the said William D. Green as administrator de bonis non, 
and as administrator, and from liability upon all of said 
bonds. And upon compliance with said decree and this 
agreement, the said Green is to be discharged from said ad- 
ministrations and guardianships and from all liability there- 
on, or oneither of them. It is also agreed that said Deborah 
pay to W. A. Hawkins, within ten days, three hundred and 
thirty-three dollars and fifty cents, counsel for said Wm. D. 
Green. Desoran GREEN, 
“7th April, 1876. Wm. D. Green.” 
W. A. Hawenns, . 
Attorney for William D. Green. 
Lyon & Nisbet, 
G. W. Warwick, 
Attorneys for Complainants.” 
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The defendant filed the following objections to the enter- 
ing of the decree: “ And now comes the defendant and ob- 
jects to the entering the decree for the amounts claimed by 
complainants, but says that since the said agreement to enter 
the decree for seven thousand dollars, he has paid to com- 
plainants the sum of one thousand dollars, and here presents 
copy receipt for the same ; that he placed in the hands of 
said complainants as collateral security to be col‘ected and 
credited on said case, the following notes: One on J. D. 
Green, note for twelve hundred and ten dollars, due 15th 
April, 1876. One on W. H. Morgan for eighteen hundred 
and ninety dollars, due January 9, 1877. That afterwards, 
to-wit: and before the present term of this court, and be- 
fore the taking of said decree said complainants extended 
day of payment to said Green and Morgan, giving them time 
for a different rate of interest, at the rate of twelve per 
cent interest, and therefore defendant says he is entitled to 
have a credit upon said claims of the date of January 1, 
1877. He is also advised that on the Bell note complain- 
ants have one hundred and fifty dollars to which he is en- 
titled to a credit, and which being placed upon the debt as 
of January 1877, pays off the principal and leaves a credit 
to go on the last instalment which is stayed until 1st Janu- 
ary, 1878. And for further reason why said complainant 
should not have his judgment for the said amount of three 
thousand dollars, that at the time of the said agreement, in 
April 1876, and as a part of said agreement a copy of which 
is here to the court shown—complainants received two 
notes, one on Bell for $832, with a small credit, and the 
other on Wolf, for two hundred dollars, with a credit of 
$20.00. This said note on Bell was perfectly good, and 
could have been collected, and therefore the said claim be- 
fore decree had, ought to be credited with said amount of 
the Bell note, or that the said complainants ought to ac- 
count to defendant for said note, and therefore defendant 
asks that said credits be entered upon the said claim before 
a tinal decree is allowed. W. A. Haweins, 

Defendant’s Attorney.” 
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“Tn open court comes W. D. Green, who on oath says 
the facts set forth in the foregoing answer are true to the 
best of his knowledge and belief. W. D. Green. 


“ Sworn to in open court, November 17, 1877. 
James Moraean, Clerk.” 


“Filed November 17,1877. James Moraan, Clerk.” 


Philip Jackson, as guardian of W. H. Green and Jesse 
Green, and Deborah F. Jackson, wife of Philip Jackson, for- 
merly Deborah Green, vs. Wm. D. Green. 

* In equity, bill for relief, ete. Lee superior court, No- 
vember term, 1877. 

“ Upon the written agreement of parties, approved by the 
court, and entered on the minutes of this court at the 
March term, 1876, and no issue of fact being involved in the 
said case, it is ordered and decreed by the court, that com- 
plainant, Philip Jackson, as guardian of the minors, Wm. H. 
Green and Jesse Green, and Deborah F. Jackson, wife of 
Phil Jackson, formerly Deborah F. Green, recover of Wil- 
liam D. Green, defendant, as administrator de bonis non of 
Wm. H. Green, as administrator of Ellen A. Green, and as 
guardian of Deborah F. Green, Wm. H. Green and Jesse 
Green, the sum of three thousand one hundred and fifty- 
six dollars ($3,156.00), with interest thereon from the first 
day of July 1877, and the further sum of costs of suit to be 
taxed by the clerk, and that execution issue for that sum. 

“Tt is further ordered that complainants give to defendant 
credit on said decree and execution, any amounts that they 
may collect on the following claims, that are now held by 
complainants as collateral, to-wit: One note signed by W. 
G. Bell for $833.36, note dated December 1, 1874, credited 
by ($75.00) seventy-five dollars, on the 20th day of January, 
1876; also a credit of $125.00. One note on B. F. Wolf, 
for $100.00, note due December 1, 1874, and credited with 
$20.00, on the 1st April, 1875; which two notes said Wm. 
D. Green, defendant, has given as collateral to secure the 
principal sum due on this case; and that when said sum of 
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three thousand one hundred and fifty-six dollars, ($3,156.00) 
with all interest and costs, shall be fully paid by the said 
Wm. D. Green, defendant, the same to be in full discharge 
of said William D. Green, and he shall be fully discharged 
from all liability on his bond as administrator de bonis non 
of Wm. H. Green, as administrator of Ellen A. Green, and 
as guardian of Deborah F. Green, Wm. H. Green and Jesse 
Green, and shall be discharged from said administration and 
guardianship as aforesaid; and that on said payment said 
complainants turn over to defendant the above described 
collaterals. 

“Tt is further ordered that the execution be stayed till the 
first day of January, 1878. C. F. Crisp, 

J. 8. C., 8. W. C.” 


To the entering up of the aforesaid decree the defend- 
ant excepted. 

We find no error in entering the decree complained of on 
the statement of facts contained in the record. The de- 
fendant’s answer was mere pleading, and he offered no evi- 
dence to sustain the allegations contained therein, did not 
even ask the court for a rule nisi calling upon the plain- 
tiffs to show cause why the decree should not be entered 
up in accordance with the agreement of the parties. 

Let the judgment of the court below be affirmed. 


Hatcuer ef al. vs. Cane, trustee. 


The evidence not being sufficient to subject to the debt of the plaintiff 
in execution one-third of the lands, a new trial must be granted. 


New trial. Claims. Before Judge Crawrorp. Marion 
Superior Cuurt. April Term, 1878. 


Hatcher died, leaving a widow and five children. His 
will provided a certain mode of division of his estate among 
the widow and children by commissioners. The legatees, 
however, divided it among themselves. All were of age 
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except two, who ratified the division on coming of age. 
Cade, trustee, had a third interest in a lot of land levied on 
under a fi. fa. against the widow. Two of the children 
claimed it under the division. (See this case in 55 Ga., 359, 
when it was here before.) The jury found the property 
subject. Claimants moved for a new trial, which was re- 
fused, and they excepted. 


Sarru & Lrrrce, for plaintiffs in error, cited 55 Ga., 359; 
Code. $$2584, 2585; 48 Ga., 596; 51 Jb. 433. 


Peasopy & Brannon; Bianprorp & Garrarp, for de- 
fendant, cited 54 Ga., 602. 


Jackson, Judge. 


When this case was here before, we held that the one- 
sixth interest of these lands could not be made subject to 
this debt, and the court below having ruled to the contrary, 
we granted a new trial. Now one-third thereof has been 


found subject, and a motion was made for a new trial on 
the ground that the verdict is without evidence and against 
law; and the question pressed before us and argued here 
now is, mainly, was there evidence to sustain the verdict ? 

Whilst we rarely interfere in a case where the presiding 
judge and the jury agree in relation to the evidence, we 
feel constrained to do so here. We have examined the 
record closely, and whilst there may be evidence pointing 
to great irregularity in the division of the estate, and to the 
appearance of fraud, and fraudulent concealment, perhaps, 
by Mrs. Hatcher, we can find nothing which shows title in 
her to one-third of these lands, There is no clear testimony 
that she ever lived on it, or controlled it, except as execu- 
trix; and there is evidence going to show that it was di- 
vided and set apart to the claimants, but none that she took 
any interest in these lands with them, so as to subject the 
third part as hers. 

In view of the ruling of this court in 55 Ga., 359, when 
the case was here before, and the fact that we held then 
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that if there was a division, though not following the will, 
it would bind all these parties of age, and the two claimants 
when they came of age, if they ratitied, and that the plain- 
tiff in execution must go upon Mrs. Hatcher’s part of the 
estate in severalty, set apart to her, and of the further fact 
that there is no evidence to show that she took any interest 
in these lands with the two claimants, we feel reluctantly 
constrained to hold that this verdict is not sustained by the 
evidence, and therefore we must grant a new trial. If Mrs. 
Hatcher’s share is in money and cannot be got at for levy, 
it is the misfortune of the plaintiff. Possibly there may be 
some remedy by equitable pleadings to uncover her interest 
wherever it is, but at law, and by these proceedings, unless 
the future trial should develop more testimony, we do not 
think that one third of this land can be subjected to this 
debt in this way. 
Judgment reversed. 


CriarK ef al. vs. Bet, executor. 


. Ina suit by an executor, the defendant was not prevented from tes- 
tifying to any relevant conversations between himself and the execu- 
tor by reason of the death of the testator, though the original con- 
tract between him and testator was recited in such conversations. 

. Nor was he incompetent to testify as to the amount of improve- 

ments placed by him on the land which formed a part of the origi- 
nal contract. 
In trover by the creditor for the conversion by the debtor of certain 
mules transferred by bill of sale as security for the debt, of greater 
value than the amount due, the measure of damages is not the value 
of the mules, but the amount of the debt, with interest. 


Trover. Witness. Damages. Before Judge Onrisp. 
Sumter Superior Court. April Term, 1878. 


The following, taken in connection with the decision, suf- 
ficiently reports this case: Bell, executor of S. Bell, de- 
ceased, brought trover against Clark, with bail process, for 
two mules for which he had given a bill of sale to the 
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plaintiffs testator. Defendant filed an equitable plea al- 
leging in substance, as follows: He purchased a certain tract 
of land from testator, was to have three years in which to 
pay for it. A part of the contract was that testator should 
lend him $100.00, for the purpose of erecting improve- 
ments. He received this money, gave his note for $125.00, 
(the $25.00 being for interest,) and a bill of sale for the two 
mules now in controversy as collateral security. He has 
erected improvements on the land to the value of $574.85. 
His contract with testator was never reduced to writing, the 
latter saying it was inconvenient at the time of making it. 
Afterwards testator conveyed the same land to Mrs. A. C. 
Bell, and defendant’s tenant in possession was evicted, some 
eighteen months before the three years expired. Plaintiff 
is aware of these facts. Defendant claimed set-off—that 
the $125.00 should be deducted from the $574.85, that he 
might have judgment for the balance, and the trover suit 
be dismissed. 

After verdict and judgment for plaintiff, defendant and 
his surety in the bail proceeding moved for a new trial, on 
the following among other grounds : 

1. Because the court erred in charging the jury as follows: 
If the plaintiff shows you a bill of sale to the two mules 
from Clark to the plaintiff's testator, (and I charge you that 
the paper introduced is a bill of sale, and conveys title, al- 
though it may have been given to secure the payment of 
the note,) and Clark failed to deliver the mules 1st of No- 
vember, 1874, when they were demanded of him, and after 
that has converted the mules to his own use, then the plain- 
tiff is entitled to recover the proven value of the mules 
with interest to this date, as his damages, unless the defend- 
ant has satisfied you by evidence that his defense is true. 

2. Because the court erred in not allowing defendant to 
state while on the stand as a witness all the conversation 
had between him and A. C. Bell and plaintiff. They testi- 
fied that a new contract was entered into after the death of 
said Sampson Bell, between plaintiff and defendant, which 
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new contract was positively denied by defendant ; and when 
he proceeded to state what he (defendant) told said A. C. 
Bell and plaintiff in said conversation was the contract be- 
tween him and said Sampson Bell, (deceased,) as set up in 
his equitable defense, the court stopped him, and would not 
allow him to state what he told them (the Bells) in said con- 
versation said contract was, but did allow him to state what 
J. W. Bell and A. C. Bell said in reply thereto, to-wit ; that 
they would carry out all their father’s contracts. 

3. Because the court erred in not allowing defendant to 
state anything as to the value of the improvements put on 
said land by him, and what they cost him. 

The motion was overruled, and defendants excepted. 


Joun R. Worritt; Guerry & Son, for plaintiffs in er- 
ror, on the question of evidence, cited 26 Ga., 472. 


Hawkins & Hawkins; Summons & Smmmons, for defendant. 
Warner, Chief Justice. 


This was an action of trover brought by the plaintiff 
against the defendant to recover two mules of the alleged 
value of $250.00, and their hire alleged to be of the yearly 
value of $50.00. 

On the trial of the ease the jury found a verdict in favor 
of the plaintiff for $347.25. The defendant made a motion 
for a new trial on various grounds, which was overruled, 
and the defendant excepted. 

It appears from the evidence in the record, that on the 
1st of April, 1874, the defendant, Clark, in consideration of 
the sum of $125.00, executed to the plaintiff's testator a bill 
of sale for the two mules, which were then in the posses- 
sion of Clark, who was to retain the possession of them un- 
til the 1st of November thereafter, (the defendant to risk 
the lives of the mules) and then to deliver the same to the 
plaintiff's testator, the defendant at the same time executed 
his note to the plaintiff's testator for the sum of $125.00. 
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The plaintiff demanded possession of the mules, which the 
defendant refused to deliver, but converted the same to his 
own use. 

The defendant filed an equitable plea to the plaintiff's ac- 
tion, in which he alleged that the bill of sale to the mules 
was a part of a contract entered into between himself and 
plaintiff's testator in relation to a lot of land upon which the 
defendant was to settle, and improve, and there was a good 
deal of conflicting evidence in relation to that point in the 
ease. The plaintiff and A. C. Bell testified to a conversa- 
tion had with the defendant in relation to the matters al- 
leged in defendant’s plea. The defendant was offered as a 
witness to prove all the conversation between the parties, 
which was refused by the court on the ground that the 
plaintiffs testator was dead. 

1, 2. The defendant was a competent witness to prove all the 
conversation had between himself and the living parties 
with whom it was had, notwithstanding the plaintiff's tes- 
tator was dead. The defendant was also a competent wit- 
ness to prove the value of the improvements put on the 
land by him, and the court erred in ruling out the defend- 
ant’s evidence offered upon both these points, as made in 
the record. 

3. The court charged the jury, amongst other things, that 
although the bill of sale may have been given to secure the 
payment of the note, and Clark failed to deliver the mules 
on the Ist of November, 1874, and they were demanded of 
him, and after that has converted the mules to his own use, 
then the plaintiff is entitled to recover the proven value of 
the mules, with interest to this date, as his damages, unless 
the defendant has satisfied you by the evidence that his de- 
fense is true. 

If the bill of sale to the mules was given to the plaintiff’s 
testator by the defendant to secure the payment of the 
note, then the measure of the plaintiff's damages was the 
amount of that note with the lawful interest due thereon, 
and not the proven value of the mules. 

Whether there was a settlement between the plaintiff and 
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the defendant in relation to the several matters in contro- 
versy, and by the terms thereof the defendant agreed to aban- 
don the possession of the land in consideration that he was 
to be released from the rents and profits, we express no 
opinion as there is to be a new trial of the case. 

Let the judgment of the court below be reversed. 


Tue CrentraL Rarroap vs. Moore. 
Moors vs. Tae Centra Rarroap. 


1. The fact that the widow who sues for the killing of her husband, 
worked in the field for a livelihood after his death, is immaterial and 
irrelevant to the issue on trial, and should not therefore go to the 
jury as evidence. 

. The fact that the jury of inquest had found a verdict in the case, is 
also inadmissible. 

. A charge that ‘‘ the presumption in all cases like this is against the 
railroad, and that the burden is on it to show that ordinary and rea- 
sonable care and diligence were exercised by its agents, and to show 
fault in the deceased, and the presumption remains until removed 
by proof, but if removed, the presumption ceases and the proof 
would prevail,” is erroneous in this, that the court put upon the 
company the burden of showing not only that itself was without 
fault, but that the deceased was in fault, before the burden was 
shifted; the law being, under section 3033 of the Code, that when 
the company shows itself without fault, by showing that its agents 
have exercised all reasonable care and diligence, there can be no re- 
covery against it. 

. Where the court granted the railroad company a new trial unless 
the plaintiff wrote off a portion of the verdict, and in the judgment 
of this court the grant of the new trial ought to have been uncondi- 
tional, the plaintiff cannot complain that the verdict was reduced 
by the court. The unconditional grant of the new trial by this court 
of course operates to set aside the entire verdict, and all modifica- 
tions thereof. 


Railroads, Damages. Negligence. Evidence. Before 
Judge Himtysr. Clayton Superior Court. September 
Term, 1877. 


Reported in the opinion. 
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A. R. Lawron; N. J. Hammonn; Speer & Srewart, for 
the railroad, cited as follows: Verdict excessive, 38 Ga., 
409 (3); Code, §1792. Charge of court as to onus, Code, 
§§3033, 3248, and cases cited. 


P.L. Mynarr; W. L. Warerson ; E. W. Brox, for Moore, 
cited as follows: Railroad did injury, acts 1873, p. 88; 
acts 1872, p. 351. Requests not in writing, Code, §3715 ; 
Rule 5 of Superior Court; 47 Ga., 119. Rule as to negli- 
gence, Code, §3036; §2972 has general application; 19 
Ga., 437; 18, /b., 686; 38 Zb., 409; 61 Zb.,114; 60 Zb., 
441; 35 /b., 105. Error in decreasing verdict, 10 Ga., 45; 
Code, §218. See Sher. & Red. on Neg., §§29, 30, 487; 6 
Barb., 368; 1 Dill., 579; 61 Pa., 361. 


J AcCKsON, Justice. 


The plaintiff's husband was killed and found lying near 
the track of the defendant’s road. She sued the road for 
damages, and the jury found $2,000.00. A motion was made 
for a new trial, the court granted it, unless a certain part of 
the verdict was written off, which was done, and the de- 
fendant excepted, and insisted that the new trial should 
have been unconditionally granted. Three grounds are re- 
lied upon here why this should have been done: 

Ist. Because the court erred in allowing the plaintiff to 
prove that there was a verdict found at the inquest held 
upon the body of deceased. 2d. Because the court allowed 
the plaintiff to prove that since her husband’s death she 
made her living by -working in the field. 3d. Because 
the court erred in the charge to the jury. 

1. We do not see upon what principle evidence was ad- 
mitted that there was a verdict at the inquest. It was irrele- 
vant and immaterial, and while it may not have done much 
harm, it had better have been excluded. 

2. In what way this plaintiff made her living since the 
death of her husband, could not affect the legal right she 
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had to recover, or the amount of that recovery to which she 
was legally entitled. It was therefore wholly irrelevant to 
admit it to go to the jury, and it could but answer one end, 
and that illegally to excite sympathy, and influence improp- 
erly the finding of the jury. Therefore it was wrong to en- 
cumber the case with it. 

3. The effect of the charge of the court complained of, 
was to put the burden on the railroad company of showing 
not only that its agents had used all ordinary and reasona- 
ble care and diligence, but that the plaintiffs husband was 
at fault also. When the company showed itself without 
fault, by showing that reasonable and ordinary care and dili- 
gence had been exercised by its agents and employees, then 
by section 3033 of the Code, there could be no recovery 
against it; and of course the burden was shifted. The ef- 
fect of the charge was to require the company to go further 
and show that the plaintiffs husband was at fault. If the 
company was without fault it was wholly immaterial whether 
the deceased was or was not at fault. If both were inno- 
cent, the catastrophe was an accident, and there could be no 
recovery ; if both were at fault and the plaintiffs husband’s 
fault did not cause by itself the injury, then there would 
be a modified recovery for contributory negligence; if, though 
the company had been at fault, the plaintiff's husband could 
have avoided the injury by ordinary care, and neglected to 
do so, then there could be no recovery. It is true that 
the presumption is against the company every time and on 
every issue, after the killing by the road has been proven ; 
but when the company has proved either that the deceased 
by his own negligence caused his own death, or that the 
company was not negligent, but used all reasonable care 
and diligence, the burden is shifted ; because ether will re- 
lieve the company. 

There is some confusion in the record in regard to the 
motion for a new trial and the charge of the court, but the 
effect of the charge seems to be as above stated ; and being 
so, under the Code, §3033 et seg. and the case of the Geor- 
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gia Railroad & Banking Company vs. Neely, 56 Ga., 540, 
we feel constrained to reverse the judgment and order an 
unconditional new trial. It must be borne in mind that 
Moore was not a passenger as Glass was, and therein this 
case differs from that. See 60¢i Ga., 441. 

In the case of Moore vs. The Railroad, the complaint is 
that the court erred in imposing upon the plaintiff in error 
the terms of writing off a part of the verdict as the condi- 
tion on which it was permitted to stand, otherwise a new 
trial was granted. 

Inasmuch as an unconditional new trial has been granted 
on the exceptions of the Central Railroad, of course the 
complaint here made falls to the ground, this court being 
of opinion that the entire verdict be set aside, it follows that 
the plaintiff in error was not hurt by the requirement of 
the court below, that part of it be written off. 

Judgment reversed in first case, and affirmed in second. 


Jotty vs. Lorron. 


Pending the existence of a homestead, the reversionary interest of the 
person from whose property it was set apart, is not subject to levy 
and sale, 


Homestead. Levy and sale. Estates. Before Judge 
Crisp. Macon Superior Court. May Term, 1878. 


Reported in the decision. 


W.S. Wattacg, for plaintiff in error, cited as follows: 
On the nature of the homestead, statutes of lowa, 366 ; Kan- 
sas, 473; Wyoming, 372; 14 Wallace, 363 ; Code, $2002 ; 
acts 1876, p. 49. No sale without ability to seize, Freeman 
on Ex., 121. 


F. T. Syeep; 8. Hatt, for defendant, cited as follows : 
Future or contingent interest subject to levy ; also land un- 
der incumbrance, Code §2625; 6 Ga., 452. Is homestead 
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more than an incumbrance? Code, §2045; 40 Ga., 393, 
297; 56 Jd., 359; 42 2b., 453; 54 Zb., 549. Whether in- 
cumbrance or estate, immaterial to creditor, 14 Wall., 463 : 
3 Southern L. Rev., 359; 2 Tenn. Ch., 606. 


Warner, Chief Justice. 


This case came before the court below on an agreed state- 
ment of facts, which was substantially as follows: “ that 
Lofton obtained judgment against Jolly in Macon superior 
court, at the December term, 1874, upon a debt contracted 
in November 1872; that in 1875 Jolly applied for, and had 
set apart, a homestead on lots of land numbers 153 and 154, 
as the head of a family, having a wife and three children, 
and there is no reason why they may not have other chil- 
dren ; that an execution issued on the aforesaid judgment 
which was levied on the reversionary interest in the home- 
stead property, as the property of Jolly, the defendant; 
that Mrs. Jolly, for herself and children, interposed a claim 
thereto, and the question submitted for the decision of the 
court is, whether the defendant’s reversionary interest in the 
homestead property is now subject to levy and sale.” The 
court decided that the defendant’s reversionary interest in 
the homestead property was subject, whereupon the claim- 
ant excepted. 

By the constitution of 1868, no court or ministerial offi- 
cer in this state shall ever have jurisdiction or authority to 
enforce any judgment, decree, or execution, against the 
homestead property set apart, including such improvements 
as may be made thereon from time to time, except for taxes, 
etc. The homestead is set apart for the use of the debtor’s 
family as contemplated by the constitution, and so long as 
that homestead right continues to exist, no court, or minis- 
terial officer of this state, has any jurisdiction or authority 
to enforce any judgment, decree, or execution, against the 
homestead property, which necessarily includes every inter- 
est therein, reversionary or otherwise, but when all the 
beneficiaries of the homestead property cease to exist, then, 

11 








156 SUPREME COURT OF GEORGIA. 


Hart et al., Justices, vs. Taylor, 


and not until then, can the reversionary interest of the de- 
fendant in execution be levied on and sold, for the simple 
reason, that the constitution of the state prohibits it from 
being done. Heard vs. Downing et al., 47 Ga., 629. 
Moughon vs. Masterson, 59 Ga., 836. The court, therefore, 
erred in deciding that any ministerial officer in this state 
had jurisdiction or authority to enforce the execution in 
the record mentioned against the reversionary interest of 
the defendant in that execution, on the statement of facts 
contained in the record. 
Let the judgment of the court below be reversed. 


Harr e al., Justices, vs. Taytor. 


1. A neighborhood road used by a settlement of people, great or small, is 
not a public road in the sense of the Georgia Code and in the com- 
mon parlance of vur people, and the case of Salter vs. Taylor, 55 
Ga., 310, therefore covers and controls this case. 

. The question being whether the justices had jurisdiction to abate the 
nuisance complained of, the superior court should not interfere by 
prohibition. Should the justices err, the remedy is by certiorari —(R.) 


Roads and bridges. Nuisance. Jurisdiction. Prohibi- 
tion. Before Judge Tompkins. Chatham Superior Court. 
February Term, 1878. 


Smith e al., petitioned Hart and Buckner, justices, to 
abate a nuisance alleged to have been created by Taylor, in 
obstructing their neighborhood road. He applied to the 
superior court for a writ of prohibition, on the ground that 
the justices had no jurisdiction. It was granted and they 
excepted. 


A. P. & S. B. Apams, for plaintiffs in error, cited, 55 
Ga., 310-11; Code, $597; acts 1833, p. 188; High on Ex. 
Rem., §§765, 767, 773; 29 Ala. 52; 33 Zb., 76; 8 Bac. 
Abr., 212 (Prohibition E.); 1 Mod., 81; 1 Show. P. C., 10; 
6 Mod., 146; 12 Ark., 70; 26 7b, 52; 4 1b., 540. 


J. R. Savssy, for defendant, cited, Jenkins’ Reps., 
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37; Code, §§4094-8, 3000, 2997-8, 4562 ; 42 Ga., 631-6; 
40 /b., 87-9; 50 Zb., 156, 1380; 36 7b., 898; 33 Ind., 80; 
28 Jb., 398; Code, §§650-1; 55 @a., 310; acts 1833, p. 188; 
acts 1872, p. 60; Code, $738. 














Jackson, Justice. 






The sole question made by this record is, did the justices 
of the peace, with a jury of twelve men, have jurisdiction 
to abate the stopping of a way that certain parties claimed 
as an easement of theirs, by piling up dirt and manure and 
building fences thereon, as a nuisance ? 

The road is described as a neighborhood road, and an ef- 
fort was made to take it out of the principle ruled in 55 
Ga., 310, in the case of Salter vs. Taylor, by arguing 
that such a road was public, not private. 

Without considering the question what difference it would 
make if it were a public road, it is enough to say that in 
our view, and under our statutes, such a road is private and 
not public. See Code, $597 e¢ seqg.; also §721 to $741 in- 
clusive. It is so used, too, in common parlance. 

So that this case is covered by the case in 55 Ga., above 
cited, and the principle there ruled rules the case here. That 
case was deliberately considered and determined by this 
court, and we are content that it stand as law until the 
legislature see fit to change it. No harm that. we can see 
can result from it. If the justices erred, the remedy is by 
certiorari to the superior court, and thence to this court by 
bill of exception. So that all the courts are open to the 
contestants, and the nuisance had as well be tried and de- 
termined in that as in any other manner. 

Whether the petition be demurrable or not, and whether 
the petitioners be entitled to their easement which they claim, 
or not, we do not now determine. The justices will do right 
with their jury upon these questions, and if they do not, 
parties have their remedy. All that we rule now is, that 
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the writ of prohibition, which ought never to be granted 
except upon a strong case clearly made out, of want of ju- 
risdiction in the court sought to be prohibited, should not 
have been granted in this case. 

Judgment reversed. 


Cannon vs. Harroip, Jonnson & Co. 


. After a motion to set aside a judgment by default has been over- 
ruled on the ground that no meritorious defense to the action was 
shown, it is too late to amend the motion by adding pleas setting up 
new defenses. 

. A motion to vacate a judgment by default, on the ground that de- 
fendant was sick when it was rendered, and could not put in his 
plea, was properly overruled, no reason being shown why the plea 
was not filed before the trial term. 


Pleadings. Amendment. Practice in the Superior Court. 


Judgments. Before Judge Crisp. Sumter Superior Court. 
October Adjourned Term, 1877. 


After a judgment by default against him, Cannon moved 
to set it aside on the following ground: 

“Because defendant had a good cause of defense which will 
appear by reference to his plea hereto appended, and marked 
exhibit A., which he fully intended at said term of said 
eourt to set up against said suit, but was prevented from 
doing so by his extreme ill-health at that time, on which 
account defendant was unable to get to Americus, the place 
of holding said court, during the week in which said judg- 
ment was rendered by said court, in order to file said plea 
and make said defense.” 

The plea attached ‘was the general issue. 

The other facts will be found in the decision. 


Joun R. Worrtt, for plaintiff in error, cited on the pro- 
posed amendment, Code, §3479; 4 Ga., 364. 
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Hawkins & Haweins, for defendants. 






Warner, Chief Justice. 











This was a motion to set aside a judgment rendered by 
the court in a case in which no issuable defense had been 
filed by the defendant on oath. The court overruled the 
motion, and the defendant excepted. 

It appears from the certificate of the presiding judge, 
that after the judgment of the court overruling the defend- 
ant’s motion had been announced, giving as a reason there- 
for that no meritorious defense to the plaintiffs’ demand 
appéared to exist, the defendant then proposed the pleas 
contained in the record, and to reduce the same to writing, 
and make the same a part of his motion, which the court 
refused to allow him to do. There was no error in over- 
ruling the motion to set aside the plaintiffs’ judgment ; the 
defendant exercised no diligence in making his defense ; he 
had from the appearance term of the court to the trial term 
thereof to have filed it, and no reason is given why he did 
not do so. 

Let the judgment of the court below be affirmed. 




















Parures vs. Davis et al. 






The terms upon which an injunction is granted are in the discretion 

of the chancellor, and unless that discretion has been abused, this 
court will not interfere. In this case the terms imposed are legal 
and reasonable, and such as should have been imposed under the 
evidence before the chancellor as disclosed by the record. 










Injunction. Before Judge Hatt. Newton County. At 
Chambers. September 27, 1878. 











Phillips filed his bill against Davis e¢ al. Its object was 
to enjoin defendants from proceeding to enforce a certain 
mortgage fi. fa. against him, to have a full account and set- 
tlement with them of various matters set out, and to have 
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so much of what was due him, as might be necessary, applied 
to the extinguishment of the mortgage debt, with a decree 
for the balance. Insolvency, etc., was alleged. The evi- 
dence before the chancellor was conflicting. He granted 
the injunction, provided that it should be dissolved and the 
ji. fa. proceed, upon the giving by the principal defendant 
of a good bond to pay such decree as complainant might 
recover. Complainant excepted. 


E. N. Broytes, for plaintiff in error, cited Code, §3085 ; 
7 Ga., 238; Waterman on Set-off, pp. 8, 9, 192 (169), 281 
(245), 297 (264), 428 (402), 434 (411), 440. (417 and note); 
Code, $3086; 1 Story’s Eq., §64 g.; High on Inj., $813, 718°; 
Kerr on Inj., 210, 211. 


Crark & Pace, for defendants. 
JACKSON, Justice. 


If there be any doubt about the judgment in this case, it 
is upon the question whether an injunction should have 
been granted at all. Judgment had been obtained upon a 
mortgage of realty; it was regularly foreclosed; and the 
Ji. fa. was levied some time after the foreclosure. Possibly 
there was equity in the bill, but it was sworn off by the an- 
swer. Equity will hesitate before enjoining a judgment at 
all, and the cases in which it is ever done are well defined. 
Kerr on Injunctions, chap. 3. 

The terms are always in the discretion of the chancellor. 
Kerr, pp. 18-19. 

Sometimes the chancellor, in a case like this, will require 
the money to be actually paid in court by the complainant 
before an injunction shall be directed in his favor. Kerr, 
p- 20. 

The evidence before the chancellor in this case was con- 
flicting, and he required the defendant in equity to secure 
the complainant, before he would permit the mortgage fi. fa. 
to proceed ; and to that end to give bond with good secu- 
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rity to indemnify complainant, if complainant recovered on 
the hearing; if defendant did this, then he could go on 
with the collection of the judgment of foreclosure and prose- 
cute his levy, otherwise he was enjoined. Surely the de- 
fendant in 7f..fa., who is the complainant in equity, and who 
sought the injunction, could ask no more, and if the chan- 
cellor erred at all, it was in his favor. 

The chancellor in our judgment, as he granted the in- 
junction, was right to modify his order by allowing the fi. fa. 
to proceed whenever Davis, the mortgage creditor, gave the 
bond and security. 

Judgment affirmed. 


Git vs. Tison ef al. 


. Where it appears on the face of the declaration that suit was brought 
against certain agents, although their principals were known, a de- 
murrer was properly sustained. 

. An amendment will not be allowed striking out the agents and sub- 
stituting their principals. 


Principal and agent. Amendment. Parties. Practice 
in the Superior Court. Before Judge Crise. Lee Supe— 
rior Court. March Term, 1878. 


’ 


Reported in the decision. 


Hawks & Hawxiys; Simmons & Smimons, for plaintiff 
in error. 


M. H. Bartpy; Marsuati J. Ciarke, for defendants, cited 
on principal question, Code, §§3480, 3487, 3257; 39 @a., 
35. Action against principals barred, amendment improper, 
56 Ga., 119, 124; 49 Jb. 106; Code, §§1979, 1980; 45 
Ga., 74. 


Warner, Chief Justice. 


The plaintiff brought suit against the defendants “as 





162 SUPREME COURT OF GEORGIA. 


Brand e¢ al. vs. Sorrells. 


——_————— 





agents of, and committee appointed by, the properly con- 
stituted authorities of the Masonic Hall and Leesburg Acad- 
emy,” to recover an amount of money alleged to be due 
him for removing a certain described brick building from 
Starksville and rebuilding the same at Leesburg, the lower 
part of said building being occupied as an academy, and the 
upper part occupied by the Masonic fraternity, known as 
Eureka Lodge. The defendants demurred to the plaintiff's 
declaration, upon the ground that the Eureka Lodge having 
been incorporated under the laws of this state, was not sued 
in plaintiff's action, and that the persons named in the dee- 
laration were sued as agents, when the owrers of the prop- 
erty should have been sued. The plaintiff then proposed 
to amend his declaration by inserting, after the word “show- 
eth,” the following, “the Eureka Lodge and Leesburg Acad- 
emy, represented by J. P. Tison, R. B. Armstrong, J. Hill. 
yer, T. H. West and H. L. Long, it appearing that the said 
persons are the officers of the said lodge, worshipful master 
and wardens,” and also by striking out the word “committee” 
wherever it appears in the declaration, and insert in lieu 
thereof the word “defendants.” The court refused to allow 
the proposed amendment, and sustained the demurrer to 
the plaintiffs declaration ; whereupon the plaintiff excepted. 

The suit should have been brought against the principals 
and not against the agents, Code, 3257, 39 Ga., 35. ‘The 
amendment proposed to substitute two new and distinct 
parties, (to-wit), the “Eureka Lodge, and Leesburg Acad- 
emy,” as defendants, and was properly refused, Code, 3480. 
There was no error in sustaining the demurrer to the plain- 
tiff’s declaration. 

Let the judgment of the court below be affirmed. 


Branp et al. vs. SoRRELLS. 
(Warner, Chief Justice, was providentially prevented from presiding in this case.] 


An award of arbitrators and umpire duly appointed by the parties ac- 
cording to the Code, is binding upon those submitting their rights 
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to such arbitrament, unless attacked for fraud in the party or the 
arbitrators, palpable mistake of law, or reference of the matter by 
the arbitrators to chance or lot, none of which is pretended in this 
case. 











Arbitrament and award. Before Judge Ricr. Walton 
Superior Court. February Term, 1878. 






Brand e¢ al. bronght complaint for land against Sorrells. 
The iatter, among other things, pleaded arbitrament and 
award, under a rule of the United States district court. 
Plaintiffs moved to strike this plea, claiming want of juris- 
diction in the circuit court; the motion was overruled, 
and the court charged the jury in effect, that if the land in 
dispute had been the subject of an arbitration and award 
between the parties, they would be bound by it. The jury 
found for defendant. Plaintiffs moved for a new trial, 
which was refused, and they excepted. 












Joun A. Wimpy, for plaintiffs in error, cited 57 Ga., 
601; Bump. on Bank., (10 Ed.) 332 and authorities cited; 8 
B. R. 97; 16 Wall., 551; 11 B. R125; 12 B. R, 567. 






McHenry & McHenry; W.J. Ray, for defendant, cited 8 
Ga., 8; Code, §§2897, 3577, 3826 and cases cited; 11 Ga., 
265; 21 1d., 143; 55 Ib., 228; 31 Zb., 668; 57 Zd., 601. 
As to requests refused in charge, 38 G@a., 304; 24 7b., 445; 
41 Ib., 289; 53 Ib., 570, 678; 54 Jd. 45; 56 1b., 457; 57 
7b., 288, 539; 58 Jb., 420, 606. 








J ACKSON, Justice. 










The plea of the defendant in this case, which we think 
controls it, is an arbitration and award made by arbitrators 
and an umpire, duly appointed by the parties. By that 
award the land sued for was set apart to the defendant, and 
the title vested in him. 

The award is not impeached on any ground of fraud or 
illegal conduct of the arbitrators, but solely on the ground 
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that the United States district court, which made the award 
its judgment had no jurisdiction of the case. We think it 
had jurisdiction thereof; but even if it had none, the award 
would be good under our Code, §2883, which declares that 
“ parties disagreeing as to their rights or liabilities may sub- 
mit the matter to third persons to decide, and the award 
made by such arbitrators is binding on the persons submit- 
ting.” These parties disagreed as to their rights, and sub- 
mitted the matter to arbitrators, who decided between them. 
It bound them to abide the decision of the arbitrators 
without regard to any rule of any court submitting the mat- 
ter or authorizing it, or the subsequent judgment of any 
court thereon, unless the award be attacked for fraud in the 
arbitrators or in the party, or there is a palpable mistake of 
law, or reference of the matter to chance or lot, none of 
which is pretended in this case. See Code, §§2890, 2892, 
2893, 4225, 4226, 4227 et seg. All was done in this case 
that these provisions require, and the judgment is affirmed. 
Judgment affirmed, 


Lewis vs. Sinereton, Hunt & Co. e al. 


In answer to a rule to show cause why a defendant to a bill should not 
be attached for refusing to turn over goods to a receiver appointed 
by the chancellor, it is not sufficient to show that he was not offi- 
cially apprised of such appointment, if he had actual notice of the 
order requiring him to make such delivery. 


Equity. Receivers. Contempt. Before Judge Crisp. 
Macon County. At Chambers. June 6, 1878. 


To the report contained in the decision, it is only necessary 
to add the following: 

It appears from the bill of exceptions that the second 
demand by the receiver was made after service of the bill 
and order; and the judge certified that it was so admitted 
by the counsel for defendant. The first demand appears to 
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have been made with notice to defendant of the proceed- 
ings, but before service by the sheriff. The order to turn 
over the goods, or show cause why defendant should not be 
attached for contempt, was granted between the two de- 
mands, and served shortly after the latter. The chancellor 
declined, on the attachment proceeding, to entertain the 
merits of the original bill, or anything but the question of 
contempt. 











Ozirr & Opvom; Hatt & Son, for plaintiff in error, cited 
as follows: On the question of service, Code, $4871; 41 
Ga., 476. On the original bill, Kerr on Rec., 137; Code, 
§§3211, 3216; 56 Ga., 525; 27 Ga., 193; Kerr on Rec., 
58,59; 47 Ga., 530; 50 Jb. 870; 42 Jb. 124, 131, 
134; High on Rec., §406; 12 Ga., 189; 27 /b.,193; Code, 
§$3297, 3301; High on Rec., $10; 3 Russ., 94. 










Hawkins & Hawkins; Luoyp & Hayaoopn, for defend- 
ants. 







Warner, Chief Justice. 










It appears from the record and bill of exceptions in this 
ease, that on the 24th day of May, 1878, Judge Crisp, at 
chambers, sanctioned a bill filed on the equity side of the 
court, and passed the following order: “It appearing that 
there is a present emergency for the same, Allen H. Greer 
is hereby appointed a receiver to take into his possession 
the said stock of goods, and hold the same until the further 
order of the court.” 

It also appears that the receiver demanded the goods of 
the defendant, Lewis, on the 27th and 28th days of May, 
and that he refused to deliver the same to him ; whereupon 
the chancellor, on the facts being made known to him upon 
oath, granted an order on the 27th of May, 1878, requiring 
said defendant, Lewis, to turn over said stock of goods to 
said receiver, or show cause why he should not be attached 
for contempt in disobeying the order of the court. The de- 
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fendant appeared and showed for cause, amongst other 
things, that the said bill and order was not served upon him 
until the afternoon of the 28th of May, 1878 ; that the same 
had not been served upon him when the demand for the 
goods was made upon him by the receiver, and when he re- 
fused to deliver the same. The chancellor, after hearing 
and considering the defendant’s answer, and the affidavits 
submitted on the hearing of the motion, ordered and ad- 
judged that the defendant was in contempt of the order of 
the court, and that he be attached and imprisoned until he 
purge himself of said contempt by delivering the stock of 
goods to the receiver. Whereupon the defendant excepted. 

It was not necessary that the defendant should have been 
officially apprised of the receiver’s appointment, if he had 
actual knowledge of the granting of the order requiring him 
to turn over the goods to the receiver; that was sufficient. 
High on Receivers, section 166. In view of the evidence 
contained in the record, we will not interfere with the ex- 
ercise of the discretion of the chancellor in this case. 

Let the judgment of the court below be affirmed. 


ALLEN vs. Tor Strate or GEoraIA. 


Where irregular conduct charged by affidavits‘upon' the jury, is over- 
whelmingly contradicted by counter-affidavits, and it is made clearly 
to appear that the defendant was not injured, and could not have 
been injured, by any conduct which actually occurred, the verdict 
of the jury should not be disturbed. 


New trial. Jurors. Before Judge Porrte. Glasscock 
Superior Court. February Term, 1878. 


Reported in the opinion. 


James Wuireneap; J. T. Jorpan; B. A. Lang, for 
plaintiff in error, cited 5 Ga., 86, 145, 149; 56 7d., 653. 


R. N. Ety, attorney-general; Szasorn Ressz, solicitor- 
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general, for the state, cited 45 Ga., 282; 14 /b., 8. 
Jackson, Judge. 


‘The motion for a new trial in this case is based upon ir- 
regularities of the jury, and not upon any error in admit- 
ting evidence or charging the jury by the court, nor upon 
the frequent ground that the verdict is contrary to the 
weight of the evidence. The sole question made by coun- 
sel for defendant, and pressed here, is that the conduct of 
the jury charged with the cause was so irregular and un- 
seemly that the defendant was thereby hurt, or might have 
been hurt. 

The first irregularity complained of is that the jury spent 
one night in the clerk’s office and had access to the Code of 
1863. This is admitted, but it is shown by affidavits of all 
the jury that not a line of that Code was read, and nota 
line of any book whatever. 

Again, it is said by defendant that one of the jury con- 
versed with one Kelley apart from the others; this is de- 
nied by the affidavit of the juror, and of others, and that the 
truth appears to be that he only said to Kelley in passing, 
that “some of us are taking our ease,” and did not pause 
to say that. 

Again it is said that the windows of the jury-room were 
but fifteen feet from the ground, and were open during 
the deliberations of the jury, and that one of the jury— 
Dunham—spoke to some one outside from the window. 
On the contrary, all the jury swear that the windows were 
closed until the verdict was agreed upon, and then Dunham 
did call out from the window to a colored man, one of his 
employees, to “ bring his mule up town.” 

The last allegation is that the juror, Logue, went to the 
well, and there conversed with one Smallwood. The de- 
fense has two affidavits to this, Smallwood and another, but 
it is denied by the juror, by the two bailiffs, and the balance 
of the jury. Therefore Smallwood and the other were 
probably mistaken, and it seems that Smallwood was drunk. 
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Even if the conversation did take place, the defendant was 
not hurt, and could not have been, because two affidavits 
show that, pending the trial and before it begun, Smallwood 
was a friend of defendant and for his acquittal, and tried to 
get the bailiff to exert himself to procure his acquittal. 

The rule of law is that if affidavits are made which show 
that the conduct of the jury was so irregular that the de- 
fendant was, or could have been, injured by that conduct, 
then the state must rebut fully and clearly, and satisfy the 
court that he was not injured, and could not have been in- 
jured, by such conduct. Jn this case the evidence is over- 
whelming, to our minds, that there was no improper con. 
duct, that the defendant was not hurt by anything which 
really occurred, and could not have been hurt. 

Judgment affirmed. 


McLaveutin vs. Biount e al. 


1. The receipt by a general agent to collect, of property in settlement 
of a debt, is as binding on the principal as if it were paid in money, 

2. Where, under the evidence, the verdict must necessarily be the same, 
a new trial will not be granted for error in the charge. 


Principal and agent. Charge of Court. New trial. Be- 
fore Judge Crawrorp. Marion Superior Court. April 


Term, 1878. 


To the report contained in the decision, it is only neces- 
sary to add the following: 

Mrs. Blount e¢ al. were the plaintiffs. Blount, her hus- 
band, had been her general agent for collection of debts, 
ete. McLaughlin, the defendant, pleaded payment. The 
following facts appeared on the trial: Defendant offered to 
settle the note sued on with Blount, the agent, and offered 
to transfer to him certain property for that purpose, con- 
sisting of land and a note on one McCurdy ; Blount accep- 
ted, a deed was made to the land, and it and the note deliy- 
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ered to him. This note belonged to defendant’s wife, and 
was made payable to her or bearer. Deciding that its de- 
livery by defendant was not good, Blount afterwards re- 
turned it to defendant with the statement that if any trade 
was made in regard to it, it would have to be with defend- 
ant’s wife ; the latter said his wife would sign any necessary 
paper ; Blount was to call for the purpose of receiving such 
signature; he discovered, however, that McCurdy was not 
solvent, and neither called nor would receive the note 
from the defendant. The latter tendered him back the note 
as he had received it; he tendered to defendant the deed 
which had been delivered with the note. Each declined the 
tender of the other. There was some conflict of evidence 
in regard to what representations of McCurdy’s solvency 
were made by defendant. The question was whether the 
settlement amounted to a payment of the note sued on. 


Wuuts & W111, for plaintiff in error, cited Code, §2864 ; 
9 Ga., 72; 162b., 481; 59 7b., 565. Story on agency, 127. 


Prazsopy & Brannon, for defendants, cited 54 Ga., 52, 
53, 618; 2 Vernon, 127; Freeman’s Ch. R., 392. 


Warner, Chief Justice. 


The plaintiffs brought their action against the defendant 
on a promissory note for the sum of $2,411.62, besides in- 
terest. The defendant pleaded payment of the note. On 
the trial of the case the jury, under the charge of the court, 
found a verdict in favor of the plaintiffs. The defendant 
made a motion for a new trial on the grounds therein sta- 
ted, which was overruled, and the defendant excepted. 

1. ‘The only ground of error insisted on here, is the follow- 
ing charge of the court, as to the authority of Blount, the 
agent, to receive anything but money in payment of the 
note. The court charged the jury amongst other things, 
“If anybody has testified to the fact that he was authorized 
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only to collect this note, then the law is, he was only au- 
thorized to collect it in money. But it may be that he was 
authorized to collect it in other things, and if he has shown 
to you by testimony that he was authorized to collect it by 
taking property for it, then if he did take property it was 
sufficient ; but a mere general agency on the part of Mr. 
Blount would not be sufficient to authorize him to take 
anything else but money for it.” This charge of the court 
was error. Cede, §2864. 

2. But in our judgment, no other verdict should have been 
rendered under the facts of the case and the law applicable 
thereto than was rendered by the jury, notwithstanding the 
error complained of. The defendant’s plea to the plaintiffs’ 
action was payment of the note sued on. One of the items 
of property with which the defendant sought to prove the 
payment of the plaintiffs’ note, was a note on McOurdy for 
$930.00, the property of defendant’s wife. This McCurdy 
note did not, and could not, under the law, constitute a 
payment of any part of defendant’s debt to the plaintiffs, for 
the reason that it was the property of his wife, however 
willing she may have been that it should be appropriated 
in that way without an order of the superior court as pro- 
vided by the 1785 section of the Code, which declares 
that “no contract of sale of a wife as to her separate estate 
with her husband, or her trustee, shall be valid, unless the 
same is allowed by order of the superior court of the county 
of her domicil.” See also §2337. When it was shown that 
the McCurdy note was the property of the defendant’s wife, 
his defense under his plea of payment broke down right 
there, and plaintiffs’ agent had the right to refuse to receive 
it as any part payment of the note sued on, for that reason. 
It follows therefore that the defendant’s plea of payment 
was not sustained by the evidence in any view that could 
have been taken of it, and therefore the verdict was right 
under.the law. Assuming that the defendant could have 
paid the note in property, that property must have been his 
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own, or such as he had a right to dispose of. He could not 
pay off the note with other peoples’ property to which he 
had no title, or right of disposition. 

Let the judgment of the court below be affirmed. 


Hawetns ¢7 al., executors, vs. Taytor et al. 
(Warner, Chief Justice, was providentially prevented from presiding in this case ] 


1. A mortgage given by a trustee to his cestué que trust, conditioned for 

the faithful execution of the trust, cannot be discharged by his pay- 
ing the money to himself; and if not, it cannot be discharged by a 
purchaser of the property mortgaged, paying the money to the 
mortgagor himself. 
If one of the cestué que trusts be a married woman of full age, and 
after the act of 1866, which made her a feme sole as to her separate 
estate, she assign her interest and that of her minor children in the 
mortgage, for value received by herself or an agent, the assignment 
is void as to the children, but good as to herself. Whether or not 
she received a consideration paid to herself or her husband as her 
agent, is to be determined from all the facts and circumstances of 
the case; and the transactions between her husband and herself, so 
far as third persons are concerned, should be closely scrutinized to 
uncover fraud, if any exist, and to discover the real truth of the 
case. If she really received no consideration, no valid title passed 
from her; if she did get part of the money paid, herself, or through 
her husband as her agent, the title from her did pass her interest. 


Trusts. Mortgage. Husband and wife. Contracts. 
Before Judge Rice. Clarke Superior Court. February 
Term, 1878. 


Reported in the opinion. 


Pore Barrow; L. & H. Cops: Avex. 8. Erwin, for 
plaintiffs in error, cited as follows: Payment to the trustee 
right, Hill on Trustees, 273, 407, 397-98; 1 Perry, 369; 
56 Ga., 598; 57 Jb., 212; 59 7b., 718. Party paying not 
bound to see to application of fund, 5 Iredell’s Eq. R., 357; 
16 Vesey, Jr., 151; 1 Kelly, 324. 


Emory Speer; Jno. C. Reep, for defendants. 
12 
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Jackson, Justice. 


Richard §. Taylor sold to William Bailey a house and 
lot in Athens. It was encumbered by the following mort- 


gage: 
“GEORGIA, 

CLARKE COUNTY. t This indenture made this twenty-third day of 
July, eighteen hundred and sixty-six, between Richard 8. Taylor, of 
the one part, and Susan J. Taylor, his wife, and her children, born and 
to be born, of the other part, witnesseth: That whereas the said Richard 
S. Taylor, as trustee for his said wife and children, has in that capacity 
heretofore received from the executor of her late father, Edward Lamp- 
kin, deceased, the sum of six thousand and fifty dollars and ninety- 
four cents in gold, or funds equal in value to gold coin of that amount, 
for which sum he hereby acknowledges himself bound to his said wife 
and children as trustee under the provisions of the will of her late father 
aforesaid, by which the said money was bequeathed to the sole and 
separate use of the said Susan J. Taylor during her natural life, and at 
her death to her children. Now then, for the purpose of more effectu- 
ally securing the said trust debt to the beneficiaries thereof as before 
stated, the said Richard 8. Taylor doth hereby, in consideration of the 
premises and of the sum of five dollars to him in hand paid by the said 
Susan J. Taylor, the receipt whereof is hereby acknowledged, grant, 
bargain, sell, and by these presents, hath granted, bargained, and sold, 
and conveyed unto the said Susan J. Taylor, for her sole and separate 
use during her life, at her death to her children, born and to be born, 
the house and lot in the town of Athens, in said county, now occupied 
by the said Richard 8. Taylor as a residence, the lot containing six 
acres, more or less, lying on Prince Avenue, contiguous to Moss, Bar- 
nard and Colt, together with the furniture now in the house, to-wit: 
One set of parlor furniture consisting of 3 sets lace curtains, 6 chairs, 
2 arm chairs, 2 ¢ete-a-tetes, 1 center table, 1 velvet carpet and rug; 1 set 
of sitting room furnivure, to wit: 1 piano, 6 chairs, 2 arm chairs, 2 tefe- 
a-tetes, 1 center table, 1 fine carpet and rug, 3 sets curtains; 1 set of 
dining-room furniture, to-wit: 1 side-board, 1 extension table, 1 dozen 
cane-bottom chairs, 1 set table china. To have and to hold the said 
described land and furniture to the sole and separate use of the said 
Susan J. Taylor for life, and at her death to her said children in fee- 
simple. 

‘Provided, that if the said Richard 8. Taylor, or his heirs, executors, 
and administrators, shall, when lawfully called upon todo so, pay to the 
said Susan J. Taylor, for her life, for her sole and separate use, and at 
her death to her children, according to the trusts and limitations in the 
said will of Edward Lampkin, deceased, the said sum of six thousand 
and fifty dollarsand ninety-four cents in gold coin, or an amount of 
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current funds equivalent in market Value at the time to that sum in 
gold coin, and whatever other and further sums may be due by the said 
Richard 8. Taylor, as trustee as aforesaid, then the mortgage deed to 
be void, else to remain in full force. 

‘In witness whereof, the said Richard S. Taylor hath hereunto set 
his hand and seal the day and year first above written. 

The name ‘‘Susan J. Taylor” written in place of ‘‘Susan J. Lampkin’’ 
in two places before signing, thereby correcting a clerical error in the . 
name. 


‘Signed, sealed and delivered ) R. 8S. Taytor. [Seal.]” 
in presence of 

E. P. Lumpxin. [Revenue Stamp, $6.50. ] 

W. H. Hott, Not. Pub. 
“GEORGIA, 

CLARKE COUNTY. Clerk’s office Superior Court, 12th September, 
1866. Recorded in book “R, ” folio 291 and 292. 


JOHN WALTER JOHNSON, Deputy Clerk.” 
“GEORGIA, 


CLARKE COUNTY. ; Clerk’s office Superior Court, 9th February, 
1866. The transfer of the within mortgage to William Bailey re- 
corded in book ‘*R” folio 305, 


JoHN WALTER Jounson, Deputy Clerk.” 


General Bailey paid eight thousand dollars, the full value 
of the house and lot, to Richard 8. Taylor, a sufficient 
amount of which was to go in extinguishment of, or pay- 
ment to, this mortgage, and the same was to be assigned to 
him. And he took the following assignment thereof : 


“GEORGIA, ) 

CLARKE County. § For value received I, Susan J. Taylor, for my- 
self and my children, born and to be born, do hereby assign to Wm. 
Bailey, his heirs, executors, administrators and assigns, the within in- 
denture of mortgage, together with all the interest, right or demand 
which I and they have therein, in and upen the house and lot, one oil 
hall-cloth, all the window shades, ‘stair-rods and stair-carpets, cornice 
and bands, but not the other furniture and articles mentioned in the 
within; I also assign as before described ali other papers relative to 
said mortgage of whatsoever kind upon which it is dependent. 

“In witness whereof I have hereto set my hand and seal, this 30th day 
of January, 1867. 


‘‘Signed and sealed in presence of S. J. Tayior, [L. 8.]” 
C. W. Lone. 


and took possession of the mortgage. 
The dates show that this transpired in 1867. In 1874, 
Mrs. Susan J. Taylor, in her own right and in behalf of her 
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children, instituted proceedings to foreclose the mortgage 
above set forth, using a copy thereof from the record; and 
the complainants, executors of Bailey, brought their bill to en- 
join the foreclosure of the mortgage, and to have the title 
fixed in the estate by decree as against the claim of the 
mortgageés. At the time of the purchase and the payment 
of the money to Taylor, he was trustee for his wife and 
children. The defendants answered the bill, denying that 
they had received any money for the mortgage, and set up 
the infancy of all the children of Taylor and wife, and 
prayed that the mortgage be foreclosed and the money 
raised out of the house and lot, and paid to their new trus- 
tee, Taylor having resigned, and Thomas having been ap 
pointed in his stead. 

On the trial of the case the jury found for complainants, 
enjoining forever the foreclosure of the mortgage, and fix- 
ing the title to the premises in Bailey’s estate. 

The court granted a new trial, and the error assigned is 
that judgment. 

Was the verdict right, and ought it to stand ? 

The case must turn, we think, upon the true construction 
of this mortgage, and the will to which it refers. There 
seems to be some doubt as to the true text of the will, from 
the statements of counsel, but as set out in the record the 
clause bearing upon the point is as follows: 

‘It is my will and desire that all the property given, bequeathed and 
devised to my five children in the foregoing testament, be held in trust 
for the sole and separate use of each of them, for and during the na- 
tural life of each of them, and under no circumstances to be liable to 
the payment of the debts of any of them, but to be used only for their 
support and maintenance of each of them, and their education and 
maintenance of the children of each of them, and after their death 
respectively, then to go to the children of each of them respectively, 
and in case of no child or children, then to the lawful heirs of such of 
my five children as may die childless.” 

The true construction of this mortgage, we think, is that 
it is a security given by Taylor to his wife and children to 
carry out his undertaking properly and legally, to adminis- 
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ter the trust he had undertaken, which was to use the fund 
for the support and maintenance of his wife for her life, 
and then at her death, to pay it over to their children. Could 
this agreement and security be discharged by the payment 
of the money to himself? We think not. It is true that 
Taylor, as trustee, is a different person from Taylor indi- 
vidually ; but when Taylor individually executed a mort- 
gage, not to Taylor as trustee, but to Mrs. Taylor and chil- 
dren, naming them, it would be a strained construction to say 
that he could discharge the mortgage by canceling it, or tra- 
ding it and pocketing the proceeds. Such a construction 
of the instrument would utterly destroy the security. It 
would be no security at all so far as the mortgagor was con- 
cerned ; for he could annul it, or render it valueless to the 
mortgagees, by trading it at any moment or canceling it and 
receipting himself. 

And this appears to have been the view entertained at 
the time of this trade by the parties thereto ; for General 
Bailey did not take an assignment of the mortgage from 
Taylor, but from his wife, one of the mortgagees. If Tay- 
lor, as trustee, owned the mortgage, had the legal title thereto, 
then the assignment should have been made by him. 

What is the effect of the assignment by Mrs. Taylor? 
Certainly she could not convey the rights of her children. 
It does not appear that she was their guardian, nor their 
trustec, or competent in any other legal view of the case, 
to assign this mortgage so far as they were interested. 
But for herself, and her life estate, we cannot see why her 
title to the mortgage could not pass by her assignment 
thereof. She says over her own signature that, for value 
received, she assigned the mortgage. Certainly this is prima 
facie evidence that she received the money, or that her hus- 
band received it for her, and as her agent. 

These transactions between husband and wife, where third 
persons are interested, should be scrutinized closely and 
probed to the quick by courts and juries, to ascertain the 
truth. Fraud is ever subtle and hard to unravel, espe- 
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cially if it be concocted between man and wife; and little 
circumstances may well be invoked to uncover it. 

If, therefore, it should appear from the facts and cireum- 
stances of this case, taking in the entire transaction and the 
whole testimony, that Mrs. Taylor did receive a portion of 
this money, or that her husband, as her agent, did receive it 
for her, and in consideration thereof, for this value received, 
she did assign this mortgage to Bailey, we hold that she 
parted with the life-estate in this property, and that this 
mortgage cannot be foreclosed until her death; unless, in- 
deed, from the deterioration of the property, or for some 
other reason, the rights of the remaindermen should be put 
in jeopardy; then it might be foreclosed and the property 
in remainder sold subject to the life-interest in Bailey’s estate, 
if the finding should be that Mrs. Taylor, or her agent for 
her, got some of this money, enough to make a valid con- 
sideration to pass her title for life. 

We think that the verdict is wrong in respect to the re- 
maindermen, and whether right or wrong as regards Mrs. 
Taylor’s life interest, will depend upon fraud or no fraud 
between Taylor and herself, and whether she got the con- 
sideration for her assignment, either herself, or through her 
husband as her agent. 

Presuming that the court will exact good security from 
the trustee who shall receive the fund, should the mortgage 
be foreclosed in whole or in part, and which might well be 
fixed in the decree, we see no difficulty in the way of turn- 
ing over the fund to such disinterested trustee to carry out 
the will. 

Let the judgment granting the new trial be affirmed on 
the ground that the verdict is wrong in respect to the re- 
maindermen, and let the case be fairly and fully investi- 
gated as respects Mrs. Taylor’s assignment of her life-inter- 
est in the mortgage under the intimations and legal princi- 
ples hereinbefore set out. 

Judgment affirmed. 
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Tae Cririzens’ Bank ef al. vs. Coox e¢ al. 


[JacKson, Justice, did not preside in this case on account of relationship to some of 
the plaintiffs in error.] 


1. Where land was sold, a mortgage executed to secure the purchase 
money, the vendee again sold, and his vendee issued bonds secured 
by a second mortgage which expressly stated that it was made sub- 
ject to the first for the unpaid purchase money, an injunction will 
not issue at the instance of the bond-holders to restrain the collec 
tion on the foreclosure of the first mortgage, of an amount equal to 
the usury paid by the two vendees. 

. What the second purchaser paid for the property not being made to 
appear, the presumption is that the entire debt to the first vendor, 
including usury, was deducted from the price agreed upon at the 
second sale, and if such be the fact, the second vendee could not 
avail itself of the usury on principles of equity. The bond-holders 
having taken their lien with notice, could stand in no better posi- 
tion. 


Usury. Injunction and receiver. Mortgages. Debtor 
and creditor. Contracts. Before Judge McCurcuen. Bar- 
tow County. At Chambers. November 9, 1878. 


The Citizens’ Bank e¢ ai., filed their bill against Cook e¢ 
al., alleging, in brief, the following facts: In 1871 Cook 
sold certain land in Bartow county to McNeal; for the pur- 
chase money McNeal gave twelve promissory notes, each 
for the principal sum of $2,500.00; they becaine due annu- 
ally, but the interest on them was due semi-annually; the 
first four bore interest at the rate of ten per cent., the others 
at the rate of seven per cent.; a mortgage on the property 
was given to secure the whole debt. Afterwards, the Bar- 
tow Iron Company bought the property from McNeal (the 
date of the purchase is stated in blank, both in the bill and 
answer); it was understood between the parties that the 
company should carry out McNeal’s contract of purchase 
with Cook, and it did make repeated payments of principal 
and interest as they fell due; in June, 1877, the company 
paid all of the principal and interest, not hitherto paid, fall- 
ing due up to December, 1877—the payment being made 
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by giving to Cook the notes of the company. The notes of 
McNeal were made payable in New York; the legal rate of 
interest in that state was seven per cent.; hence the con- 
tract (including the mortgage) being entire and tainted with 
usury, could not be enforced. Cook had been paid on the 
notes usurious interest amounting to $975.00, by whom is 
not directly alleged, but from the context it is to be infer- 
red, by the company. In April, 1874, the Bartow Iron 
Company issued bonds secured by mortgage, in the form of 
deed of trust; complainants are the holders of the bonds 
and the trustees under the deed of trust ; in this it was stipu- 
lated that it was made “subject to a lien held by E. P. 
Cook, Havannah, N. Y., for balance of unpaid parchase 
money on the property, amounting to $25,000.00, which 
amount is payable in instalments of $2,500.00 per year * * * 
bearing interest at the rate of seven per cent. per annum,” 
etc. The company has failed to meet its obligations, is 
utterly insolvent, has left the property, which is going to 
waste, and there is not enough to pay Cook and complain- 
ants both in full. Cook has foreclosed his mortgage illegally 
(the points of illegality alleged are not material here), and is 
proceeding to have the property brought to sale. Complain- 
ants pray that the enforcement of Cook’s mortgage be 
enjoined, that it be canceled, that their mortgage be fore- 
closed, that the relative rights of complainants and Cook be 
determined, that a receiver be appointed, and general relief 
granted. 

The main feature of Cook’s answer was a denial of any 
agreement between himself, McNeal, and the company, that 
the latter should carry out McNeal’s contract, and a denial 
of the payment by the company in June, 1877, alleged to 
have been made by means of its notes. The answer states 
that after McNeal’s sale to the company, it did frequently 
make payments for him, but that it was considered as his 
payment, made merely through the company ; also that the 
notes given by the company in June, 1877, were not in 
payment of McNeal’s notes, but that, for the purpose of 
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extending the time of payment of the amount then due, 
he took the company’s notes (retaining also McNeal’s), and 
agreed, as they were paid, to credit McNeal with the amount, 
but they were never paid. The answer denies illegality in 
the proceeding to enforce the mortgage lien. 

The chancellor refused the receiver and the injunction 
prayed for, and ordered that the fi. fa. might proceed for 
the amount apparently due on its face, less $975.00, the 
collection of which was enjoined. Both parties excepted ; 
complainants to the first, defendants to the last part of this 
order. 


Jutius L. Brown, for plaintiffs in error, cited as follows: 
Novation of contract, Code, §2724; 40 Ga., 196; 41 76., 
580; 42 7b., 171; 45 7b., 500. Irregular foreclosure, 
Code, $§3962, 3964, 3968, 3970, 1965, 3480, 3965, 3596 ; 18 
Ga., 277; 20 7b., 342. Contract governed by New York 
law, 4 Ga., 11; 30 N. Y., 259; 12 Ga., 583; 21 7b., 138; 
31 Jb., 213; 4 Hun, N. Y., 421; 15 N. Y., 474; 9 Ga., 87; 


32 Zb., 228. Contract void, 44 Barb., 321; 31 7d., 370, 
371; 1 Rev. Stats. N. Y., 771, §1; Laws of N. Y., 1837, 
chap. 430, p. 486; 31 N. Y., 473; 51 /b., 48; 43 7b., 198; 
acts (Ga.) 1871-2, p. 75. Injunction remedy, Laws of N. 
Y., 1837, p. 487, §§4, 5; 3 Paige, 528. Complainants’ right 
to defence, 47 Barb., 618; 10 Paige, 583; 8 7d., 640; 36 
Ga., 541; 2 Hill, N. Y., 522-6; 27 N. Y., 568-85; 4 Pe- 
ters, 229-30. Credit of usury, Code, §3586 ; 36 Ga., 541; 
69 N. Y., 248; 54 Ga.,190. Receiver needed, Code, §3149 ; 
56 Ga., 139. 


A. Jounson; Worrorp & Neet, for defendants, cited as 
follows: Notes and mortgage valid, Code, §8; 6 Paige, 
627 (pp. 630, 634); 38 Barb., 352; 45 7b., 340; 20 Martin 
(La.), 1; 2 Parsons on Contracts, 95, 96, and note e; Whar- 
ton Conf. Laws, 507, 508; 12 Wisc., 692; 13 7b., 198; 27 
N. Y., 137; 9 Allen (Mass.), 78; 11 Gray, 38; Pars. on 
Conts. (5th ed.), 2 vol., 583-4; 1 Am. L. Cases (4th ed.), 
529—citing 17 Johnson, 511; 20 7b., 102; 2 Paige, 604; 4 
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Peters, 112, 123; 2 Watts & Sargeant, 328, 368; 2 Barr., 85; 
14 Vermont, 83 ; 3 Green, 328 ; 1 B. Munroe, 29, 34; 4 Yer- 
ger, 452; 12 Ala., 54, 56. Complainants cannot attack 
judgment, 49 Ga., 45; 45 b., 493-6. Novation and payment, 
Code, § 2867; 43 N. Y., 159; 4 Hun, 810; 53 Barb.; 191; 
Code, $§2153, 2754. As to foreclosure, 18 Ga., 277; 20 
Tb., 342. 


Warner, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendants with a prayer for an injunction and the appoint- 
ment of a receiver, on the allegations contained therein. 
When the application for an injunction came on to be 
heard, the chancellor, after considering the allegations con- 
tained in complainants’ bill, the defendants’ answer thereto, 
and the affidavits offered and read by the respective parties, 
refused to appoint a receiver and grant an injunction as 
prayed for, except as to the sum of $975.00 due on the 
mortgage fi. fa., but to restrain the collection of that amount 
of the mortgage fi. fa. the injunction was granted. Where- 
upon complainants and defendants excepted. 

There was no abuse of the discretion of the chancellor in 
refusing the injunction and appointment of a receiver as 
complained of by the complainants in their bill of excep- 
tions, but on what principle of equity the chancellor en- 
joined the collection of the $975.00 due on the mortgage 
Ji. fa., we are at a loss to ascertain, in view of the facts con- 
tained in the record. It appears from the record that Me- 
Neal, in June 1871, purchased of Cook, a citizen of New 
York, certain described lands, situate in this state, for the 
sum of $30,000, for which he gave to Cook his twelve 
promissory notes, for the sum of $2,500 each, payable at 
Havannah, New York, secured by a mortgage on the lands 
purchased. The notes were made payable in such manner 
that one fell due each year. The first four notes bore in- 
terest at the rate of ten per cent. per annum, which have 
been paid. The other eight notes bore interest at the rate 
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of seven per cent. per annum; and as to the nates drawing 
seven per cent. interest remaining unpaid, Cook foreclosed 
his mortgage on the land, and is seeking to collect the 
amount due thereon by due process of law. It also appears 
that McNeal sold the lands purchased from Cook to the 
Bartow Iron Company, and that afterwards the Bartow 
Iron Company mortgaged said lands to the complainants to 
secure the payment of certain bonds, but it was expressly 
stipulated in the latter mortgage that the lands so mort- 
gaged were subject to Cook’s mortgage lien thereon for 
the balance of the unpaid notes given for the purchase 
money, With interest at seven per cent. per annum. There 
is no usury in the notes for which Cook’s mortgage was 
foreclosed to enforce payment, and if McNeal has paid any 
usury to Cook on the first four notes, it is no concern of the 
complainants ; they are not creditors of McNeal. 
Assuming, as the complainants do, that the Bartow Iron 
Company has paid $975.00 usurious interest to Cook, and 
that the company is insolvent, how have they been injured 
if it has not paid any more than it had stipulated to pay 
when they took the mortgage; in other words, if their secu- 
rity in and to the mortgaged property has not been dimin- 
ished by the payment of usury by the Bartow Iron Com- 
pany, but remains just the same as it did when they took 
their mortgage, what equitable right have they to interfere 
and have Cook restrained from enforcing his mortgage lien 
on the property, when they have got all they contracted for 
in their mortgage. They took their mortgage lien on the 
property, subject to Cook’s prior lien thereon for the pur- 
chase money. What the Bartow Company paid McNeal 
for the property is not alleged in the bill, or otherwise made 
to appear. The presumption is that the whole debt from 
MeNeal to Cook, including the usury, was deducted from 
the price at which McNeal sold the property to the Bartow 
Company, and if such was the fact, the Bartow Company 
could not avail itself of the usury on principles of equity. 
Lilienthal vs. Champion, 58 Ga., 158, and authorities therein 
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cited. The complainants, as mortgagees under the Bartow 
Company, could have no better equity than that company 
had, inasmuch as they took their lien with actual notice of 
the mortgage to Cook from McNeal, in subordination to 
which the conveyance from McNeal to the Bartow Com- 
pany was made. 

In our judgment the chancellor erred in granting the 
injunction to restrain the collection of the sum of $975.00 
as set forth in the record, therefore, let so much of the 
judgment of the court below refusing the injunction and 
appointment of a receiver complained of by the complain- 
ants be affirmed, and so much of the judgment of the court 
complained of by the defendants be reversed. 


Hopers vs. Tue State or GeoraiA. 


1. The facts that two men ran up behind another, and that both struck 
him, and after he was wounded that they ran off leaving him alone 
in darkness at midnight, and that one of them, at least, used a 
weapon likely to produce death, with which he was stabbed, consti- 
tute sufficient evidence to authorize a charge touching conspiracy 
and concert of action on the part of both unlawfully to make an as- 
sault; and also a charge to the effect that if but one used the weapon 
likely to produce death, both would be guilty as principals in the 
first degree, of assault with intent to murder, if the jury were satis- 
fied from the evidence that both conspired and assaulted with the 
common intent to murder. 

. After verdict, to disqualify a juror who tried the case and swore 
that he had not formed and expressed an opinion, and had no bias 
or prejudice, and was perfectly impartial, there should be the affi- 
davits of at least two witnesses, or what is equivalent thereto, 
against such oath of the juror, otherwise it is but oath against oath, 
and the verdict will not be set aside on the ground of the incompe- 
tency of the juror. 

. Where the defendants severed on the trial, a new trial will not be 
granted on the ground of newly discovered evidence, when that evi- 
dence consists entirely of facts which the other defendant, not on 
trial, would be willing to swear after his own plea of guilty was 
filed, but which the defendant on trial did not before know that he 
would be willing to swear, the co-defendant being accessible and 
not being sworn at all on the trial, and the alleged newly discovered 
evidence consisting of facts in immediate connection with the as- 
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sault, and which must have been known to the defendant on trial 
before and at the time of trial. 

4. The judge of the superior court may continue the trial of a defend- 
ant over to the next week, if necessary to complete it, although the 
Monday of the next week be the time set for the holding of the su- 
perior court in another county. In such case, the presumption is 
that the judge took steps legally to have the other court adjourned 
until his arrival at the court-house in that county. 

. The evidence is sufficient to authorize the verdict. 


Charge of Court. Criminal law. Jurors. New trial. 
Practice in the Superior Court. Before Judge Hmtyer. 
DeKalb Superior Court. March Term, 1878. 


To the report contained in the opinion, it is only necessary 
to add the following : 

The evidence made, in brief, the following case: Lucas, 
the prosecutor, had been to Atlanta, had become drunk, and 
been confined in the calabooose the afternoon before the 
affray. That night he went into a barroom in Decatur, 


and there met the defendant (James Hudgins), John Hud- 
gins, and a negro; they were also drinking. Lucas spoke 
to them, they chatted together, and “ knocked around con- 
siderably” in company. John Hudgins bought some brandy 
for Lucas, and something was said as to the amount of 
money Lucas had. Lucas inquired where one Farmer and 
one Gordon lived, as he thought of spending the night at 
one or the other place. After eleven o’clock the party 
started out of town (Decatur); Lucas and John Hudgins 
locked arms and walked together ; defendant and the negro 
followed together. After a time, Lucas heard some one 
running up behind him; on turning he found it to be de- 
fendant ; the latter ran upon him, with his arm drawn back, 
struck him with some hard substance, and felled him; 
some one got on him and began to beat him; at first he 
thought it was defendant, but soon saw it was the negro; 
defendant stood by and looked on; he shouted for help; 
they withdrew, spoke together, and all ran off. Lucas did 
not at first know he was cut; he discovered it by the flow 
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of blood. A knife was left sticking in him so firmly as to 
have penetrated the bone and to require considerable force 
to remove it. There was also a good deal of evidence as to 
the credibility of the witnesess, as to whether or not. Lucas 
was drunk at the time of the affray, and as to general char- 
acter. 

The jury found defendant guilty ; he moved for a new 
trial, which was refused, and he excepted. 


L. J. Winn; H. Cray Jones, for plaintiff in error, cited 
as follows: Charge error, 8 Ga., 408; 17 Zb., 356; 20 Zb., 
681; 1 Greenleaf on Ev., $111; Rose. Cr. Ev., 84. Con- 
spiracy, what is, 21 @a., 221; 13 /b., 322; 31 Lb., 236; 28 
Zb., 200. Juror incompetent, 5 Ga., 86, 140; 10 Zb., 25, 
28; 19 7b.,103; 10 7b., 513, 527-529. New evidence, Code, 
§3716; 33 Ga., 281, 288. Terms of court, rule as to, Code, 
§$§3244, 3245. Judicial notice, Code, §3815; 43 Ala., 402; 
4 Dev.(N.C.) L., 427. Cannot be two terms at once, Code, 


88941, 3241 ; 42 Ala., 404; 42 Col., 397; 14 Fla., 523; 17 La. 
Ann., 253; 9 Port. (Ala.), 218; 5 Ind., 137; 1 Green (Iowa), 
406; 2 /b., 559; 19 Iowa, 94; Peck (Tenn.), 82. 


B. H. Hirt, Jr., solicitor general, for the state, cited as 
follows: Conspiracy, 36 Ga., 222; 21 Zb., 221; 28 Zb., 604; 
1 Russell on Crimes, 47-49. Juror not shown incompetent 
by one affidavit, 19 Ga., 103, 122; 58 Z., 296. 


Jackson, Justice. 


The defendant, with two others, was indicted for an as- 
sault with intent to murder. He was put on trial alone, 
convicted, and moved for a new trial on various grounds, 
which were overruled, and he excepted. 

1. The first ground respects the charge, and is to the ef- 
fect that the facts did not authorize the court to charge on 
the subject of a conspiracy and concert of action between 
the three, or two of the three, men who were indicted 
together. The facts, we think, authorized the charge. The 
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two men were together, they ran upon the prosecutor to- 
gether, and assaulted him behind him, both struck him, one 
used a knife, the other probably some hard instrument, and 
both ran off together, leaving him about midnight in the 
darkness nearly dead, stabbed with the knife in several 
places, and the blade stuck in his back with such force as 
to adhere to the bone, and to require the best effort of a 
strong man, after several trials, to pull it out. The hand 
of one knocked him down, that of the other did the stab- 
bing. If believed, these facts make a conspiracy or joint 
attempt to murder; and the credibility of the witnesses is 
for the jury. If the facts be true, both are guilty of the 
assault with intent to murder, no matter who actually 
stabbed; and the court was right to leave the common in- 
tent and conspiracy to the jury under the facts. 

2. The next ground is that a juror was not impartial. 
The only evidence of it is his sayings to one person sworn 
to by him. He had sworn that he was perfectly impartial, 
and the rule is that one oath is as good as another. In 
19 Ga., 102, it was so ruled in a murder case, and where 
the expression of opinion was as strong as it is possible to 
make it. That case covers this all fours on this point. 

3. The next ground relates to newly discovered testimony. 
It is the testimony of the accomplice, who, after his plea of 
guilty, was willing to testify that he did all the beating and 
stabbing, and that his co-defendant did none of it. 

They severed; he could have been sworn on the trial. 
Hudgins knew what the facts were, because he was present 
at the assault, and all the newly discovered evidence that 
the co-defendant was ready now to swear to, occurred in 
Hudgins’ presence. If these facts were true, why did he 
not swear him on the trial? The only reason is, that the 
co-defendant would have sworn a lie, if put up then until 
his own case was decided ; if he would have sworn a lie then, 
there is no reason why he would not again. At all events, the 
defendant Hudgins ought to have had him sworn. The dis- 
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covery of the willingness of a witness to swear to what de- 
fendant knew that the witness knew, and when he was ac- 
cessible and in court, is not the discovery of new testimony 
in the sense of the law, but merely of change of mind in 
the co-defendant. The main object of severing is to have 
the evidence of each for the other; and when it is not had 
if accessible, there is no diligence. 

4, The court, not being able to complete the trial on Sat- 
urday night, adjourned to Monday; and Monday was the 
day fixed by law for Fulton. court. The defendant says, as 
the court could not sit at two places at one time in one cir- 
cuit, that it had no jurisdiction in DeKalb on Monday. 

The reply is, that the judge is presumed to have had the 
clerk to adjourn Fulton court until he finished this case in 
DeKalb, as the law empowered to be done. 

The practice has been in accordance with Judge HittyEr’s 
course, time out of mind; and it would block the adminis- 
tration of the law in many cases, if it were otherwise. 
Cases sometimes take two or three days over the week al- 
lowed ordinarily for the court in one county, and the law 
and practice have ever been, so far as we know, to hold on 
to complete the unfinished case in the one county, and to ad- 
journ the court in the other, under the statute, to await the 
arrival of the judge. 

5. The evidence makes a very bad case against the negro 
who did the actual stabbing ; and an ugly case against Hud- 
gins, to say the least of it. The evidence is ample to con- 
vict both ; and the jury having passed on the facts, and the 
judge presiding having sustained their finding, we are not 
at liberty under the law to interfere. 

The trial was fair and the charge full and impartial. 

Judgment affirmed. 
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Braz.ey vs. GIGNILLIAT, assignee. 


. Where, to an action on a note, defendant pleaded that it was nudum 
pactum, in that a former note of the same maker to the same payee 
had been paid in Confederate money, that after such money proved 
worthless, defendant thought it hard for said payee to lose, and for 
that reason made the note sued on and delivered it to him as a gift, 
such plea should not have been stricken on demurrer. 

. A plea that the note had been paid, in that the defendant, by agree- 
ment with the payee to receive the same in full satisfaction of the 
debt, had purchased a note made by such payee, was bad in not 
stating what the agreement was, or that the purchase would not 
otherwise have been made. 


Promissory notes. Contracts. Pleadings. Before Judge 
Barrietr. Greene Superior Court. March Term, 1878. 


Beazley was the maker of the note sued on, and W. A. 
Beazley its payee; Gignilliat sued as assignee of W. A. 
Beazley. For the other facts, see the decision. 


Joun ©. Reep, for plaintiff in error, cited as follows: 
Plea of nudum pactum, Code, §2739; Story on Prom. 
Notes, §184. On second plea, Code, §§2882, 2878, 2881. 


M. W. Lewis & Son, for defendant, cited as follows: 
On consideration, Code, §2741; 12 Ga., 342. On second 
plea, Code, §§2878, 2881; 13 Ga., 407; 55 /b., 240. 


Warner, Chief Justice. 


The plaintiff, as assignee, sued the defendant on a prom- 
issory note executed by him under his hand and seal, dated 
the third day of April, 1871, whereby he promised to pay 
Wm. A. Beazley, his heirs, or assigns, on demand, the sum 
of $1,500.00, for value received, in current money. The 
defendant filed certain pleas, hereinafter set forth, which 
were demurred to by the plaintiff, which demurrer was 
sustained and the pleas stricken. The jury founda verdict 
for the plaintiff, and the defendant made a motion for a 
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new trial on the ground that the court erred in sustaining 
the plaintiffs demurrer to the defendant’s pleas and striking 
the same, which motion was overruled, and the defendant 
excepted. ; 

It was agreed between the parties, that the defendant 
might introduce any evidence that would be legal evidence 
if the note declared on had been sued by the payee of the 
same. The pleas filed by the defendant were as follows : 

1. “The defendant was surety of one Edmund Beazley to 
the payee of the note in suit, to-wit : the said William A. Beaz- 
ley, on an ante-bellum promissory note, and the defendant 
paid the note last aforesaid, in 1863, in Confederate money, 
which money said payee received willingly and with full 
knowledge of his right to decline the same, and said ante- 
bellum note was accordingly canceled ; said payee, after the 
close of the late war, told the defendant it was a hard case 
upon him, the said payee, that he had taken such money in 
payment as aforesaid, but said payee did not claim that he 
had any right in law or morals to receive anything more of 
the defendant, and because he said it was a hard case as 
above narrated, this defendant, not believing he was under 
any moral or legal obligation to do so, made and delivered 
to said payee the note in suit at its date, as a gift, and the 
same was received as only a gift by said payee, and said 
note declared on is therefore a nude pact. 

2. “ According to a previously made agreement of said 
payee with this defendant to receive the same in full satis- 
faction of the note in suit, the defendant in a few days after 
said agreement was made, and before the suit was brought, 
purchased of its payee then owning the same, a note, a copy 
of which is substantially as follows: 

‘One day after date I promise to pay Charles A. Beazley, 
or bearer, $675.00, for value received. 

Wim A. Brazzey.’ 

‘This January 12, 1874.’ 

“Whereby said note in suit is paid, or the defendant holds 
said $675.00 note as a valid demand against the estate of the 
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said William A. Beazley, who is now deceased, said estate 
really owning the note in suit, which said $675.00 note the 
defendant herein sets off against the plaintiff's demand de- 
clared upon.” 

1. The sustaining the plaintiffs general demurrer to the 
defendant’s first plea and ordering the same to be stricken, 
was error. Assuming the allegations in the defendant’s 
plea to be true, the note was a nude pact, and without con- 
sideration. Albertson vs. Holloway, 16 Ga., 377. 

2. There was no error in sustaining the demurrer to the 
defendant’s second plea, inasmuch as it does not set forth 
what the agreement was in relation to the purchase of the 
$675.00 note, and does not allege that he would not have 
purchased said -note but for that alleged agreement, what- 
ever it may have been. 

Let the judgment of the court below be reversed. 


Hammonp, surviving partner, vs. Drew. 


Where a promissory note for fees was sued, and the same note was em- 
braced in a general written contract for the prosecution of a certain 
suit, and this general contract was made between plaintiffs and an- 
other attorney, James T. Spence, of the one part, and the defendant 
of the other, for their joint prosecution of the suit; and where not 
only the promissory note but the general contract was put in evi- 
dence by the plaintiff; and where Spence was introduced as a wit- 
ness by the plaintiff, the said Spence and A. W. Hammond having 
made the contract for the attorneys, and A. W. Hammond was 
dead: 

Held, that on the trial of the case between the surviving partner and 
Drew, the defendant, that Spence, one of the parties to the contract 
for the joint prosecution of the suit, having been sworn in the case, 
Drew was a competent witness, notwithstanding the death of A. W. 
Hammond. 


Witness. Evidence. Before Judge Tompxins. Emanuel 
Superior Court. April Term, 1878. 


A. W. Hammond & Son brought complaint on a note of 
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Drew for attorneys’ fees. He pleaded the general isspe 
and failure of consideration, in that the attorneys had 
not prosecuted his case to a successful termination, but had 
abandoned it. A. W. Hammond died, and the suit pro- 
ceeded in favor of the survivor. On the trial, plaintiff in- 
troduced the note and the following contract : 

‘*GEORGIA, 

CAMPBELL CounTyY. } I, the undersigned, have this day employed 
A. W. Hammond & Son, in conjunction with James T. Spence, to 
prosecute a suit now pending in the superior court of the state and 
county aforesaid, to the end of said suit, for which I agree to pay the 
said A. W. Hammond & Son one hundred and twenty-five dollars, the 
said Spence one hundred and twenty-five dollars. These two fees are 
secured by two notes, due at six months after this date, (11th August, 
1874,) one payable to Hammond & Son, and the other payable to said 
Spence. These two notes are unconditional, and for the balance of 
their fees the said A. W. Hammond & Son and the said Spence are to 
have one-half the value of the land, if recovered, (the lot No. 60, 18th 
district, originally Henry county,) for their legal services to the end of 
suit, and if they recover, in dividing the proceeds of the land, the 
$250 certain fee is to be deducted from the half of A. W. Hammond & 
Son and Spence; the undersigned not to settle or compromise the case 
without the consent of their said attorneys aforesaid. The 11th Au- 
gust, 1874. Tuomas Drew. 

J. T. SPENCE, 
A. W. Hammonp & Son.” 


Spence was also introduced by plaintiff, and testified as 
to the contract and its fulfillment. Defendant offered him- 
self as a witness. Objection was made because of A. W. 
Hammond’s death ; he was allowed to testify, and this is 
the ground of exception. 


Camp & Livineston; N. J. Hamwonp, for plaintiff in 
error, cited 37 Ga., 586, 623; 39 Jb., 186; 41 Zb., 123; 
59 Jb., 342; Code, §406. 


H. D. D. Twiaes, for defendant, cited 41 Ga., 195 ; 51 
Ib., 47. 


JAcKsON, Justice. 


This was a suit brought on a promissory note for $125.00. 
The jury found for the defendant, and the plaintiff, N. J. 
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Hammond, surviving partner of A. W. Hammond & Son, 
made a motion for a new trial, which was overruled, and he 
excepted. 

Only two of the grounds set out in the motion are certi- 
fied, and only one was insisted upon in argument here. 
Our consideration of the case will be confined to the one. 

A. W. Hammond, being dead, and he having negotia- 
ted the trade with Drew, is the latter a competent witness ¢ 

The suit was for services rendered in a claim to a lot of 
land by Drew, for which ejectment was brought. The 
plaintiff introduced the note sued, and also the contract set 
out in the record, by which it appears that this note was 
embraced in the same contract with another given to 
another attorney, for services in the same case; and this 
contract, thus introduced by the plaintiff himself, was made 
by A. W. Hammond and Spence, the other attorney, for 
the lawyers, and by Drew on his own behalf. Spence tes- 
tified in the case for the plaintiffs, and the question is 
whether he having done so, the other party to the contract 
ought not also to be heard. 

In the case of Finney vs. Cadwallader, 55 Ga., 75, it 
was held that where a note and mortgage were only parts 
of a general contract embracing other items, and a plea of 
recoupment was filed for damages arising out of the other 
parts of the general contract—that on a proceeding to re- 
cover on the note and mortgage, the plea was good, because 
the general contract embraced the mortgage and note, and 
the other items too. Applying the principle there enun- 
ciated here, it would seem that as the note sued on was 
embraced in another general contract made between Ham- 
mond & Son and Spence of the one part, and Drew of the 
other, and as Spence was fully heard on the one side, and 
not only the note but the whole contract was introduced by 
the plaintiff, that the spirit and reason of the adjudications 
of this court on this class of questions would entitle Drew 
also to be heard. The note sued upon and this agreement, 
all introduced by plaintiff, made the real contract put in is- 
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sue and to be passed upon by the jury. This was the 
real cause of action, and Spence was a party to that cause 
of action. It is true that Spence is no party to this suit, 
nor is he a partner at law of the Hammonds; but as to this 
contract of bringing this suit, he was associated with them, 
a party to the contract, and, as to this case, a gwast partner. 

In the case of the Worth Georgia Mining Company vs. 
Latimer, 51 Ga., 47, it was held that where several parties 
were on one side of a contract, and some dead, and others 
living to confront the one living party on the other side of 
the contract, the other party was competent. The princi- 
ple there ruled covers this question under the facts made in 
this record. 

The other grounds were abandoned in the argument. 

Judgment affirmed. 


Burns e al. vs. Tux State or GEorGIA. 


. Statements by deceased as to how he received the injuries which 
caused his death, made almost immediately after their receipt, con- 
stitute a part of the res geste, and are admissible in behalf of the 
defendants on their trial for his murder. 

. Confessions made under bodily fear, induced by torture, will not 
warrant a conviction for murder. 


Criminal law. Confessions. Before Judge Tompxrns. 
Sereven Superior Court. May Term, 1878. 


Burns e¢ al. were indicted for murder. On the trial,, 
the evidence forthe state was, in brief, as follows: Deceased 
went to the house of V. H. Burns late one Saturday night 
in December, 1877; the two had been to the store of the 
latter, and returned late. The two defendants were in the 
employment of V. H. Burns, and slept in his kitchen. He 
invited deceased (McKinny) to eat and stay all night ; but the 
latter declined. He went to sleep while McKinny was eat- 
ing. In the night B. woke up and saw deceased lying on 
the floor; did not see any blood. Next morning when he 
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woke up deceased was gone. There was a good deal of 
blood about the room and also outside the house. A sword, 
which was used about the farm for stripping cane, was left 
sticking in the ground on Friday ; on Monday it was found 
lying near the cane patch. On discovering the blood on 
the floor, B. called defendants and told them to clean it up. 
He again went to sleep; when he awoke his pockets had 
been picked ; defendants afterwards confessed doing this, 
and a part of the meney has been returned. On Saturday 
night deceased had some whisky about him. Early Sun- 
day, about daylight, deceased went to the house of one 
Thompson, about 600 yards from where Burns lived; he 
was bloody; he was drunk at the time, and was given more 
whisky afterwards, his injury not appearing as bad as it was. 
He had a gash on his temple ; he fell into a comatose state, 
and died from the effects of the wound. Defendants have 
confessed to killing deceased with the sword, for the pur- 
pose of preventing his seeing them rob Burns. 

Defendants’ evidence showed that they were respectively 
twelve and fifteen years of age; that their confessions, 
though afterwards repeated, were wrung from them in the 
first instance by the crowd who had arrested them, by the 
use of tortures of the worst kind—the least of which were 
whipping and pouring hot coals on defendants’ heads; and 
that threats of death were made if they did not continue to 
make the same statement. 

The jury found defendants guilty. They moved for a 
new trial on the following, among other grounds: 

1. Because evidence of what deceased said on the morn- 
ing when he was worfhded as to how he was injured, was 
rejected. 

2. Because the verdict was contrary to law and evi-— 
dence. 

The motion was overruled, and they excepted. 


Maruews & Ottver; J. O. Dett, by Z. D. Harrison, for 
plaintiff in error, cited as follows: Verdict contrary to law, 
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ete. 43 Ga., 256 ; 56 7b., 630. On confessions, Code, §3793; 
11 Ga., 2296; 55 [b.,.136; 52 Tb., 106, 527; 42 Jb. 256; 
Code, §3792. On res gestae, Code, §8773 ; 32 Ga., 672 ; 27 
b., 288; 11 7b., 621. 


R. N. Exy, attorney general; James K. Huvss, solicitor 
general, for the state, cited, on confessions, Code, §§3792, 
3798, 3747, 3770, 3773 ; Hopkins’ Penal Code, §§557, 565, 
569; 21 Ga., 227; 53 Zb., 570; 50 7b., 249; Hopkins, 
§§378-380, 525. 


Warner, Chief Justice. 


The defendants were indicted for the offense of murder, 
and upon their trial therefor, were found guilty. A mo- 
tion was made for a new trial, on the grounds therein sta- 
ted, which was overruled, and the defendants excepted. 

It appears from the evidence in the record, that deceased 
most probably received the injury which caused his death 


at the house of V. H. Burns, on Saturday night, or early 
Sunday morning. The defendants offered to prove by Wm. 
B. Thompson, who lived about six hundred yards from 
Burns, that deceased came to his house about an hour be- 
fore day, Sunday morning, and was bloody, and when asked 
what was the matter with him said, “you know I went to 
sleep on a chair and fell out on a piece of wood,” that he might 
have said a sharp piece of wood, don’t remember now. 
The court ruled out this testimony, which is complained of 
as error. In view of the facts of this case, the evidence of 
Thompson was adinissible as explanatory of the injury which 
deceased had received, as a part of the transaction, and so 
nearly connected with it as to constitute a part of the res 
gestae as defined by the 3773d section of the Code, and the 
court erred in ruling it out at the trial. We find no error 
in ruling out the other evidence as complained of in the de- 
fendant’s motion for a new trial. 

2. The defendants were found guilty, as it appears from 
the evidence in the record, upon their confessions. The 
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3793d section of the Code declares, that “to make a confes- 
sion admissible, it must have been made voluntarily, with- 
out being induced by another, by the slightest hope of bene- 
fit, or the remotest fear of injury.” The evidence shows 
that one of the defendants was twelve and the other fifteen 
years of age, and that confessions were extorted from them 
by threats, accompanied by acts of brutal torture which 
would disgrace evenasavage. After being tortured in this 
disgraceful and savage manner, they were threatened under 
the penalty of death, that they should continue to tell the 
same story as that which had been extorted from them by 
the savage tortures inflicted upon them. It is insisted, how- 
ever, that they made the same confessions to Mills, the 
deputy sheriff, and others, whilst in his custody, on their 
way to the jail, in Savannah, and that those confessions were 
voluntarily made; but it should be remembered that these 
two boys, twelve and fifteen years of age, had already suf- 
fered the agonies of the most brutal torture, and that the 
threats of those who inflicted those inhuman tortures were 
still ringing in their ears to tell the same story or they would 
be killed—who can say their fears of further personal injury 
did not continue, and that their confessions made to Mills 
were not made under the influence of those fears, the more 
especially as the witness himself was afraid the defendants 
would be taken from him, and told the defendants so? As- 
suming that the court charged the jury correctly as to the law 
applicable to confessions (and there is no exception to the 
charge), then in view of the evidence contained in the record, 
the verdict of the jury was contrary to law, and a new trial 
should be granted, and it is so ordered. 
Let the judgment of the court below be reversed. 


Fianpers & Son vs. WELLS. 


Where, in 1876, a debtor mortgaged two mules, waiving expressly all 
right of exemption, and afterwards disposed of one before the set- 
ting apart of either as exempt, the wife of the debtor cannot protect 
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the other from levy and sale under the mortgage fi. fa. by having it 
set apart under section 2040 of the Code. 


Homestead. Before Judge Bartterr. Jones Superior 
Court. April Term, 1878. 


Reported in the opinion. 


Brount, Summons & Harpeman, for plaintiffs in error, 
cited: Code, §2047; 56 Ga., 53, 94, 97; 41 Jb., 624; 
Code, $10; const. 1877, art. ix., $§3, 4, 5. 


No appearance for defendant. 
J AcKsON, Justice. 


In 1876 James Wells executed a mortgage on two mules 
and his growing crop, to secure Flanders & Son for advances 
and provisions. One of the mules he sold, and Flanders & 
Son foreclosed the mortgage on the other, and levied the ex- 
ecution thereon. After the execution of the mortgage, Mrs. 
Frances Wells, the wife of James Wells, had this mule, so 
mortgaged, exempted under the old exemption law found 
in the Code, section 2040. In the mortgage given by James 
Wells to Flanders & Son, there is an express waiver of all 
exemptions and right thereto upon these mules; and the 
question made is, can the wife have set apart this mule after 
this waiver of her husband ? 

Wethink not. The property was the husband’s ; he could 
have sold it to Flanders & Son for the provisions furnished 
himself and family, he preferred to mortgage it; but Flan- 
ders & Son knowing that he might exempt it after he had 
mortgaged, required Wells to make an additional covenant 
not to have the mules exempted, which he agreed to and ex- 
pressly inserted in the mortgage. 

In 56 Ga., 53, in the case of Simmons vs. Anderson, this 
court held such waiver good in regard to the homestead and 
exemptions secured by the constitution of 1868 ; if good in 
that class of cases, why not in this? The Code, section 10, 
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declares that “a person may waive or renounce what the 
law has established in his favor, when he does not thereby 
injure others or affect the public interest.” Here the 
waiver is made for a consideration received and enjoyed, and 
it ought to be enforced. 

The constitution of 1877 fixes the law wisely for the fu- 
ture, by restricting such waivers, and exempting from this 
power of the husband certain household and kitchen furni-. 
ture and provisions, thereby recognizing the propriety of 
allowing waiver in all other cases: but this transaction oc- 
curred prior to that constitution, and we cite it merely to 
show the current opinion on the subject in the most author- 
itative utterances known to our system of state legislation. 
In view of the judgment in 56 Ga., 53, and the evident 
fraud which any other ruling would encourage and legalize, 
we hold that the waiver of the right to exempt this mule 
estops this mortgagor and wife from afterwards doing so, 
and reverse the judgment. 

Judgment reversed. 


Rion vs. Corquitt, governor. 


1. A scire facias to forfeit a recognizance which recited that the princi- 
pal had been indicted for the offense of misdemeanor, that he had 
given the recognizance for his appearance at the city court of At- 
lanta, to be held on April 16th, 1877, and that the bond had been 
duly forfeited, described the offense with sufficient particularity. 

. When a city court holds four sessions a year, in March and Septem- 
ber for the transaction of criminal business only, and in June and 
December for civil and criminal business, a bond being forfeited at 
the June term, the scire facias, being a civil proceeding, was pro- 
perly made returnable to the next December term. 


Criminal Law. Courts. Scire facias. Before Judge 
Criark. City Court of Atlanta. December Term, 1877. 


Reported in the decision. 


McConnett & Heywarp; E. W. Marty, for plaintiff in 
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error, cited as follows: Description not sufficient, 2 Kelly, 
363; 1 Dana, 523; 1 Stewart & Porter, 465; 16 Mass., 
447; Code, §4702, 4429-37, 4450, 4548, 49, 4564, 4625; 24 
Ga., 420; 25 7b., 235. Not returned to next term, Code, 
§4703 ; City Code of Atlanta, p. 178; 51 Ga., 524. ~ 


Howarp VanEpps, city solicitor, for the state, cited as 
follows: Return of writ proper, 40 Ala., 718; 8 7b, 297; 
Ala. Code, 1876, §§4852-3, 4863-5; Tidd’s Pr., marginal 
pp., 1090, 1092, 1128; Bac. Abr., Title “sci. fa.,” 1 (A.); 
Coke Lit., 291; Bac. Abr., Title “sect. fa.,” (E.), p. 624; 
1 T. R., 267; 2 7b.,45. Description sufficient, 2 Ga., 263; 
7 Tex., 547; 3 J. J. Marsh., 642; 1 Dana, 523; 9 Ala., 58; 
2 Hawkins’ P. C., 183; 7 Conn., 141; 10 Wend., 431; 17 
Ib., 252; 1 Chit. Cr. L., 33, 105; 19 Pick., 127; 18 
IL, 566; 15 7b., 440; 9 Ala., 832; 1 Ala., N. S., 113. 


Warner, Chief Justice. 


It appears from the record and bill of exceptions, that 
McCullough as principal, and Rich as his security, entered 
into a recognizance, in which it was recited that the grand 
jury had found a true bill against the said McCullough for 
the offense of misdemeanor, and conditioned for his personal 
appearance at the city court to be held in the county of Ful- 
ton on the 16th of April, 1877, and to abide his trial and 
the judgment of the court in said case, etc., which recogni- 
zance was duly forfeited for the non-appearance of said Mc- 
Cullough, whereupon a scire facias issued upon said recogni- 
zance, in which it was recited that the condition of said re- 
cognizance was that the said McCullough should appear at 
the city court aforesaid on the 16th day of April, 1877, to 
answer for the offense of a misdemeanor, and that he failed 
to appear, etc., and he, and his security, were required to 
show cause why judgment should not be entered up against 
them for the penalty of said recognizance. The recogni- 
zance was forfeited at the June term of the court, 1877, and 
the scire facias was made returnable to the December term 
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of the court, 1877. The questions involved in the case 
were, by consent, submitted to the decision of the court with- 
out the intervention of a jury, and a judgment was rendered 
for the plaintiff, whereupon the defendant excepted. 

1. Two grounds of error to the judgment of the court 
were insisted on here. First, that the offense with which 
the defendant was charged in the indictment, was not suffi- 
ciently described in the scire facias ; second, that the scire 
Jacias was not returned to the next term of the city court 
after the recognizance was forfeited, as required by law. The 
offense with which McCullough was charged, as recited and 
set forth in the scire facias, was that of a misdemeanor, and 
a misdemeanor is a violation of a public law. Code, §4262. 
The recital of that offense in the scire facias was sutticient 
to show that the defendant had been charged with an 
offense punishable by law, without stating the particular 
facts alleged in the indictment which constituted the mis- 
demeanor. 

2. The sessions of the city court by the act organizing it, 
are to be held on the first Mondays in June and December, 
for the transaction of civil and criminal business, and on the 
first Mondays in March and September for the transaction 
of criminal business excluswely. The scire facias was a 
civil proceeding to enforce the collection of a debt of rec- 
ord, and was properly made returnable to the December 
term of the city court instead of the September term there- 
of, the December term being the next term after the recog- 
nizance was forfeited, at which any civil business could be 
transacted. 

Let the judgment of the court below be affirmed. 


HasersHam vs. Eppincer & RossE.u. 


The counter affidavit to a distress warrant for rent brings the case into 
the superior court, and when said affidavit is dismissed on motion 
of the plaintiff, the case passes out of the jurisdiction of the court, 
and is remanded to the sheriff by operation of law; and the dismis- 
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sal of the warrant on account of the insufficiency of the plaintiff's 
affidavit to procure it was unauthorized, there being no longer any 
case in court. 







Distress warrants. Practice in the Superior Court. Be- 
fore Judge Harris. Glynn Superior Court. May ad- 
journed Term, 1878. 





Reported in the opinion. 









G. B. Masry, by Hoxe Smrrzs, for plaintiff in error, cited 
Code, §§4082, 4083, 1898, 1899, 3351, 3576; Cobb’s Dig., 
589. 








Goopyrear & Harris, for defendants, cited 55 Ga., 132; 
35 Jb., 173; 17 Ala., 179; 12 IIL, 242; 25 7d., 251; 45 
fb., 116; 10 Mo. 391; 17 N. H., 235; 3 Peters, 7; 
14 Tex., 402; 12 Vt., 674; 3 Strobh., 223; 3 Mo., 207; 
8 Jones, 91; 16 Tex., 45; 2.N. J., 75, 187; 3 7b., 984; 10 
Lb., 295; 10 Serg. & R., 257; 6 Munf., 219; 8 Yerg., 101; 
8 Mich., 493; Cobb’s Dig., 589; Code, §§3504, 4082. 










JACKSON, Justice. 










This was a warrant issued on the application and affidavit 
of Habersham against the defendants for rent over-due. 
The defendants made the counter affidavit authorized by sec- 
tion 4083 of the Code, and the case thus made was returned 
to the superior court. That court dismissed the counter af- 
fidavit on motion of the plaintiff; and then the defendants 
made a motion to dismiss the plaintiff's case because his af- 
fidavit and warrant were insufficient in not setting out the 
names of the persons who composed the firm of Eppinger 
& Russell; which motion was granted by the court, and 
the plaintiff brings this latter ruling here for review. 

In our judgment it is the counter affidavit which brings 
and holds the case in the superior court. Unless that was 
legal, it was the duty of the sheriff to go on with his levy 
and sale; and when the court dismissed that counter affida- 
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vit because it was illegal, the case was no longer in that 
court, and it had no jurisdiction to pass the order, or render 
the judgment, dismissing the plaintiffs warrant, or setting it 
aside. 

The case by operation of law was remanded to the sheriff, 
and the superior court had no jurisdiction of it further. 

The plaintiff made the motion to dismiss the counter afli- 
davit, and when the court granted that motion, the only is- 
sue for trial made by the Code, section 4083, was out of 
court, and the case there was at an end. 

Judgment reversed. 


Davison e al. vs. Broacn, trustee. 


Where a due bill was given to a trustee containing the words ‘‘due and 
to be adjusted in settlement, the same to be made as early as practi- 
cable,” and it was agreed that a counter account held by the maker 
should be submitted to the cestui que trust, that she might strike in- 
correct items, and a settlement should be had on that basis; if the 
maker failed to present the account within a reasonable time, the 
holder could recover on the due bill, 


Promissory notes. Actions. Before Judge Barruert. 
Greene Superior Court. March Term, 1878. 


To the report contained in the opinion, it is only neces- 
sary to add the following: Broach, trustee, sued Davison 
et al. on the due bill described in the decision. The de- 
fendants’ plea and evidence were to the following effect : 
Davison, the principal debtor, was in partnership with one 
McWhorter; he sold out to the latter; afterwards Broach, 
trustee, brought ejectment against McWhorter. Being re- 
sponsible on his warranty, he agreed to share the expenses 
of the case with McWhorter. It was referred to arbitra- 
tion; the arbitrators awarded the land to McWhorter on 
payment of $600.00 within twenty days. Within that time 
$400.00 were paid in cash. It was agreed that some ac- 
counts which Davison held against the trustee and his cestwi 
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que trust should be allowed as cash. Davison therefore gave 
the due bill with the understanding that it was to be settled 
in that way, and not in money. This $200.00 completed 
the $600.00, and McWhorter was given a receipt. The ac- 
counts stood in the name of the husband of the cestui gue 
trust, but most of the articles were furnished for the use of 
herself and children; the accounts are correct. They 
amount to more than $200.00. Davison has tried to get 
Broach to settle with him, but has been unable to do so. 

Plaintiff's evidence was to the effect that the accounts 
claimed to be due to Davison were, by agreement, to be 
submitted to the cestuz que trust, (Mrs. Whitlaw,) that she 
was to strike all erroneous items and allow the balance, 
which was to be credited on the due bill; and that the ac- 
counts had never been so presented. 


E. C. Kiyyesrew, for plaintiffs in error, cited Code, 
§2774; 24 Ga., 287; 5 Lb., 163. 


Joun C. Resp, for defendant, cited 17 Ga., 290; 20 Ga., 
479. 


Warner, Chief Justice. 


The plaintiff sued the defendants on the following instru- 


ment : 

‘Due W. H. Broach, trustee of Mrs. Ann Whitlaw and children, 
two hundred dollars, and due and to be adjusted in settlement, the 
same to be made as early as practicable. October 28th, 1875. 

[Signed] Jas. DAVISON. 
JoE Davison, Security.” 

On the trial of the case, the jury, under the charge of the 
court, found a verdict for the plaintiff. A motion for a 
new trial was made on the grounds therein stated, which 
was overruled, and the defendants excepted. 

The court charged the jury “that if they believed from 
the evidence that there was an agreement between the de- 
fendants and Broach that the accounts should be submitted 
to Mrs. Whitlaw for her to strike such articles as were not 
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for the benefit of the family, and they were not submitted, 
plaintiff should recover.” In view of the facts of this case, 
the charge of the court was error. The charge should have 
been, that if the accounts were not presented to Mrs. Whit- 
law for her to strike therefrom such articles as were not for 
the benefit of the family, within a reasonable time after the 
execution of the instrument sued on, then the plaintiff 
would be entitled to recover. The view which we have 
taken of this case renders it unnecessary to express any 
opinion in relation to the overruling of the defendants’ mo- 
tion for a nonsuit. 
Let the judgment of the court below be reversed. 


Situ et al. vs. Merrtrt. 


Where a note was given in 1869 in renewal, and in lieu of a former note 
of greater amount dated in 1862, a homestead taken under the con- 
stitution of 1868 was not subject to a judgment based thereon, 
neither note having been given for the purchase money of the land 
out of which the homestead was set apart. 


Homestead. Promissory notes. Before Judge Bartuerr. 
Greene Superior Court. March Term, 1878. 


Reported in the decision. 


E. C. Kinnesprew; James L. Brown, for plaintiffs in 
error, cited Code, §§2155, 2724; 44 @a., 133; 45 74., 358, 
580; 53 7b. 486. 


M. W. Lewis & Sons, for defendant, cited 40 Ga., 193, 
423, 487; 45 Zb., 500; 59 Zb., 330. 


Warner, Chief Justice. 


It appears from the record and bill of exceptions in this 
case, that James Merritt executed his promissory note in 
January, 1862, payable to James Smith or bearer for the 
sum of $1,800.00; that after the maturity of said note, in 

14 
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1867, the same was transferred by said Smith by delivery to 
the present plaintiffs in 7. fa.; that on the 15th of Decem- 
ber, 1869, said plaintiffs as the bearers of said note, by way 
of renewal and in lieu thereof, took and received from said 
Merritt another note payable to themselves for the sum of 
$130.00. The plaintiffs obtained judgment on this last 
named note on the 8th of September, 1875, execution 
issued thereon, and was levied on a certain described tract 
of land as the property of Merritt, who filed his affidavit of 
illegality alleging that the land levied on had been set apart 
as a homestead, and was not subject to the payment of the 
debt on which said judgment and fi. fa. were founded. 
Upon the hearing of the case, the court decided that the 
defendant’s homestead was not subject to the plaintiffs’ 
judgment debt, and dismissed the plaintiffs’ levy ; a 
the plaintiffs excepted. 

The note on which the judgment was founded was not 
given in renewal of a note originally given for the pur- 
chase money of the homestead land levied on, as was the 
case in Wofford vs. Gaines, 53 Ga., 485, but was a judg- 
ment founded on a contract made subsequent to the adop- 
tion of the constitution of 1868, and therefore the setting 
apart of the defendant’s homestead on his land did not im- 
pair the obligation of that contract as prohibited by the 
constitution of the United States. There was no error in 
dismissing the plaintiffs’ levy on the defendant’s homestead. 

Let the judgment of the court below be affirmed. 


JOHNSON vs. PouLLAIn, Sr. 


Where a receiver appointed to invest funds raised from the sale of a 
house and lot valued and sold for more than $2,000.00, purchased 
another house and lot at $2,500.00, and the husband and wife gave 
their note for the balance over and above the fund paid by the re- 
ceiver, and secured it by mortgage on the property bought, recog- 
nizing the debt as purchase money in said mortgage: 

Held, that whatever may be the equities between the parties on a proper 
case made, the court was right to dismiss a naked affidavit of ille- 
gality, anc to order the execution to proceed. 
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Homestead. Before Judge Bartierr. Greene Superior 
Court. March Term, 1878. 
Reported in the opinion. 


E. C. Kuynesrew, for plaintiff in error, cited Code, 
§2012; const. 1868, art. 7, §1; 55 Ga., 383; 59 /d., 817, 
330. 


©. Hearp, for defendant, cited Code, §3968; 13 Ga., 
389; 18 [b., 488; 55 Jb., 622; 56 /d., 94. 


JACKSON, Justice. 


Mrs. Johnson applied for a homestead out of a house and 
lot belonging to her husband in Greenesboro. The survey- 
or estimated the value of the premises at $3,000.00 ; where- 
upon the ordinary ordered it sold, and it sold for $2,350.00, 
and after paying prior liens or debts there was left $1,800.00 
homestead money. A receiver was appointed to invest this 
sum in a homestéad, and he bought a house and lot for the 
family from Dr. Poullain at $2,500.00, paying $1,800.00 
cash. For the balance of purchase money therefor, the 
husband and wife gave a note secured by mortgage, in 
which the said sum was recognized as purchase money. 
Poullain foreclosed the mortgage, and execution was issued 
and levied upon the house and lot, which was met by affi- 
davit of illegality by Mrs. Johnson. The court dismissed 
the affidavit, and this is the error complained of. The affi- 
davit is a naked effort to stop the sale of the property with- 
out offering to rescind or praying for partition, or setting up 
any equity of any sort. Whatever may be the rights of 
the family under a proper bill filed or equitable pleadings at 
law, we are not called upon to adjudicate, as there is no 
equity set up in this affidavit ; but it is an effort to stop the 
sale of the mortgaged property under the levy of the fi. fa., 
without offering to divide, or rescind, or to pay, or to do 
anything else that equitable principies would demand. 
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There certainly was no error in dismissing such an affidavit 
and ordering the execution to proceed, and the judgment is 
affirmed. 

Judgment affirmed. 








DvuBienon, administratrix, vs. Backer & Conen. 






Where it is sought to take a proceeding against an administratrix to 
foreclose a mortgage, from under the bar of the statute of limita- 
tions of 1869, on the ground of a new promise by an administrator, 
it must appear that the bar had not attached before the death of the 
intestate. 
















Statute of limitations. Administrators and executors. 
Before Judge Tomrxiys. Glynn Superior Court. Novem- 
ber Term, 1877. 







To the report contained in the decision, it is only neces- 
sary to add the following: Backer & Cohen, as tranferees 
of the mortgage, brought suit to foreclose it. Mary A Du- 
Bignon, the surviving administratrix of the mortgagor, de- 
fended; one of the defenses was the statute of limitations 
of 1869. The mortgage recites that the note which it was 
made to secure was payable “on request ;” it was made in 
1854. There was no evidence as to when the mortgagor 
died, though it is stated in the petition to have been in Oc— 
tober, 1865. It was sought to take the case out of the stat- 
ute by reason of a draft given by one of the administrators 
on one Finney, for the debt. 














Goopyear & Harris, for plaintiff in error, cited 49 Ga., 
441; 55 /b.,264; Code, §2542; 3 Ala., 599; 5 Harr. (Del.), 
425; Code, §2933; 43 Ga., 187; 57 7b., 531; Code, $2739 ; 
25 Ga., 675; 18 Cal., 160; 8 Blackf., 215; 4 Ind., 75; 9 
Mass., 78; 11 Ala., 966; 41 Ill., 102; 36 Ga., 538; 22 Jb, 
343; 20 Jd., 94; 32 Tb., 602; 34 Tb., 245; 55 Jb, 187 

Dudley’s R., 248. 
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Joun M. Guerarp, by brief, for defendants, cited as fol- 
lows: On new promise, Schley’s Dig. 254; 14 Howard, 446, 
455 ; 17 Queen’s Bench, 104; 2 Smith’s L. C., 315-16 and 
notes ; Code, §§2542, 2539, 2934. On evidence, 1 Smith L. 
C. (6 Am. ed.) 874-5, 888-9 ; Code, §2316. Construction 
of limitation act of 1869, 47 Ga., 343; 50 7b., 382; 55 Zb., 
85; 57 Zb., 531. 


Warner, Chief Justice. 


This was an application by the petitioners as assignees of 
a mortgage deed executed by Felicite DuBignon to 
John DuBignon, on the 17th of August, 1854, to foreclose 
the same on the lands therein described, and a rule nis for 
that purpose was duly served upon Mary A. DuBignon, the 
surviving administratrix of the said Felicite DuBignon, the 
other administrator, Henry R. DuBignon, having died. The 
application to foreclose the mortgage was made on the 27th 
of May, 1874. The defendant pleaded the statute of limi- 
tations of 1869, in bar of the petitioners’ right of foreclo- 
sure of the mortgage. On the trial of the case, the jury, 
under the charge of the court, found a verdict in favor of 
the plaintiffs. A motion for a new trial was made on the 
grounds therein stated, which was overruled, and the de- 
fendant excepted. 

This mortgage deed was executed prior to the first of 
June, 1865, and the plaintiffs’ right to foreclose the same 
accrued to them prior to that date. But it is sought to take 
this case out of the operation of the act of 1869, by a new 
promise to pay the debt, or at least by a recognition of the 
mortgage debt by one of the administrators of the deceased 
mortgagor, but it does not appear that the plaintiffs’ right of 
action was not barred before-the death of the intestate, 
there being no evidence in the record when she died. See 
Code, §2542. It will be noted that the act of 1869, is differ- 
ent from most statutes of limitations, in this, that it not only 
bars the plaintiffs’ remedy by action, to enforce their mort- 
gage debt after the first of January, 1870, but also bars their 
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right to do so. The plaintiffs are endeavoring to enforce 

the original contract made prior to 1865; they do not seek 

to enforce a new contract made since that time, based on 

the consideration of that original contract. In view of the 

facts as disclosed by the evidence in the record, the court 

erred in overruling the defendant’s motion for a new trial. 
Let the judgment of the court below be reversed. 


Sura et al. vs. Rawson, assignee. 


. A plea to the jurisdiction will not be considered unless filed at the 
first termi, made in person and sworn to, no want of jurisdiction ap- 
pearing on the face of the papers. 

. Parties may appeal by consent from the justice court to the supe- 
rior court, when the amount involved is sufficient to authorize an ap- 
peal. 

. A judgment void for want of jurisdiction of the person, cannot be 
pleaded in bar of a subsequent suit between the same parties on the 
same cause of action, because it is a nullity. 

. The bearer of a negotiable note, who takes it before due, is not af- 
fected by the failure of consideration, unless notice thereof is 
brought home to him before he traded therefor for value. 

. When a note is payable to bearer, the bearer’s right to recover of 
the maker is not affected by the indorsement of the payee thereon. 

. There is evidence to sustain the verdict except for five dollars prin- 
cipal, and the judgment is affirmed, with directions to the plaintiff 
to write off said sum of five dollars from the principal. 


Jurisdiction. Pleadings. Practice in the Superior Court. 
Appeal. Judgments. Promissory notes. New trial. 
Before Judge Hittyer. Clayton Superior Court. March 
Term, 1878. 


The following, taken in connection with the opinion, suf- 
ficiently reports this case : 

Suit, in the usual form, was brought in a justice court 
by “E. E. Rawson, assignee of A. K. Seago,” against Smith 
et al., on a promissory note payable to Thomas H. Barton 
or bearer, and indorsed by Barton. An appeal was taken by 
consent. A plea of want of jurisdiction was filed, but was 
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not sworn to, (as appears from the record,) nor filed at the 
first term. Defendant also pleaded former recovery and fail- 
ure of consideration. On the trial the verdict was for 
plaintiff. Defendants moved for a new trial on the follow- 
ing, among other grounds: 

1. Because the verdict was contrary to the law and evi- 
dence. 

2. Because the court refused to dismiss the suit for want 
of jurisdiction. 

3. Because the court refused to dismiss the appeal, there 
having been no trial in the justice court, but admitted ev- 
idence that the appeal was by consent. 

4. Because the court charged that the indorsement of a 
note payable to bearer would not affect the bearer’s right to 
recover against the maker. 

The motion was overruled, and defendants excepted. 


Spence & Anperson, for plaintiffs in error, cited as fol- 
lows: On jurisdiction, 59 Ga., 403; Code, §38462. On ap- 


peal, Code, §§5104, 3610, 3613, 3616; const. 1877, sec. 6, 
par. 1. On indorsement, Code, §3248. On evidence, §3818. 


Tiener & Hopwnert, for defendant, cited as follows: 
On jurisdiction, Code, §§3462, 3456, 3461 ; 1 Kelly, 3; 43 
Ga., 464: On res adjudicata, Code, §3594; 48 Ga., 651-2; 
55 Jb., 410. On appeal, 55 @a., 410; 138 76. 171. On 
want of consideration, Code, §2785. On evidence, Code, 
§2898 ; 6 Ga., 503; 3 Kelly, 513; Code, §3773. 


Jackson, Justice. 


This was a suit in a justice court ona note for eighty dol- 
lars, with five dollars credited thereon, and appéal by con- 
sent to the superior court. The jury found eighty dollars, 
with interest, for the plaintiff, whereupon the defendants 
moved for a new trial, which was refused, and they brought 
the case here, making a number of assignments of error. 

1. There was a plea to the jurisdiction on the ground that 
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the plaintiff—alleged therein to be the assignee in bank- 
ruptey—could not sue in the state courts, but the plea was 
made by the attorney and not in person, was not made at 
the first term, and was not sworn to, which vitiated it. 
Code, §$$3462, 3464, 3456, 3461. Nothing on the face of 
the plaintiff's pleadings showed the bankruptcy or the char- 
acter of the assignee, whether in bankruptcy or not. 

2. The practice has always been, so far as we know, to 
allow appeals by consent from inferior to superior courts, 
as from the courts of ordinary and the old inferior courts ; 
and we see no reason why it should not also apply to justice 
courts. The sum sued for authorized the appeal, and the 
party’s consent ought to estop him from objecting. 

3. There was a plea of a former judgment in this case, but 
it was void for want of service, and therefore a mere nullity. 
48 Ga., 651-2. And it may be treated asa nullity in the jus- 
tice court. 55 Ga., 410. 

4. The court left it to the jury to say whether the bearer 
got the note before due; if so, the failure of consideration be- 
cause the mule was not sound—the note being given for a 
mule—could not be inquired into. 

5. The note was payable to Barton or bearer, and Barton’s 
indorsement could not affect the bearer’s right to recover. 
It bound him to pay it if the maker did not, and that was 
its only legal effect. 

6. There is legal evidence ample to sustain the verdict 
except that the jury omitted to notice a credit of five dollars on 
the note. This credit is not dated, and the presumption is 
that it was paid when the note matured. The judgment is 
wrong to the extent of five dollars; but it is affirmed, with 
directions to the plaintiff to write off the sum of five dollars 
from the principal thereof. 

Judgment affirmed. 
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BRANTLEY vs. RAYBON. 


An affidavit to foreclose a laborer’s lien should show that the work has 
been completed, and that a demand for payment‘ has been made on 
the debtor since the debt became due. 


Liens. Pleadings. Before Judge Tompxins. Pierce 
Superior Court. March Term, 1878. 


To the report contained in the decision, it is only neces- 
sary to add the affidavit on which the proceedings were 
based. It was as follows: 


*‘ @zorG1A—Pierce county. 

‘*Before me, A. M. Moore, judge corporation court of said county, 
personally came W, F. Raybon, who, on oath, says that Kendrick & 
Moore are indebted to him in the sum of $31 75-100, for work and labor 
done for said firm, in and about their brick-yard, in the making of 
brick; said work and labor being done by said deponent for said Ken- 
drick & Moore, as will be seen particularly in the account sworn to and 
appended to this affidavit; and further, this deponent has made a de- 
mand upon Kendrick, one of the firm, for payment of said demand, 
and he refuses to pay; and further, said work was done during the 
month of April of this year, 1876,—from the 13th day of April to the 27th 
day of the same. And this lien deponent presents within one year after 
the debt becomes due, and deponent makes this affidavit ia order that 
a lien fi. fa. may issue, according to the statute in such cases made 
and provided for laborers’ Jiens. 

(Signed) W. F. Rayon. 
**Sworn and subscribed this May 8, 1876. 
A. M. Moors, J. C. C. P. C,” 


Jno. C. Nicuoxs, for plaintiff in error. 


No appearance for defendant. 
Wakner, Chief Justice. 


This case came before the court below on a certiorari 
from the corporation court of Blackshear, in the county of 
Pierce, created by the act of 1872, in which a proceeding 
had been instituted to foreclose a laborer’s lien, under the 
provisions of the 1976th section of the Code. On the hear- 
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ing of the certiorari, containing the alleged errors com- 
plained of at the trial in the corporation court, the superior 
court dismissed it, and affirmed the judgment of the corpo- 
ration court, whereupon the plaintiff in certiorari excepted. 

It appears from the bill of exceptions that the fi. fa., 
which issued on the affidavit of foreclosure, was levied on 
certain described bricks at the kiln of Kendrick & Moore, 
for whom the work for which the lien claimed was alleged 
to have been performed. The bricks so levied on were 
claimed by Brantley as his property, and, upon the trial of 
that claim, the jury found the following verdict: “ We, 
the jury, find a verdict in favor of plaintiff, with ten per 
cent. damages.” It appears from the bill of exceptions 
that it was admitted, by the answer to the certiorari, 
that there was no evidence that the bricks levied on were the 
property of Kendrick & Moore, or that the same were in 
their possession at the time of the levy, and that the corpo- 
ration court refused to dismiss the lien proceedings because 
it was not alleged in plaintiffs affidavit, nor proved at the 
trial, that the contract for the labor for which the lien was 
claimed, had been completed, as required by the 1976th sec- 
tion of the Code, and because it was not alleged in plaintiffs 
affidavit that a demand was made for payment of Kendrick 
& Moore, or either of them, after the debt became due. . 

In view of the facts of this case, as disclosed in the record, 
the court erred in dismissing the certiorari and affirming 
the judgment of the corporation court. Let the judgment 
of the court below be reversed, on the ground that the affi- 
davit on which the execution was based was insufficient 
, to authorize the execution to issue. 

Judgment reversed. 


Jounson vs. Tue State or GEORGIA. 


1. A count for receiving stolen goods, knowing them to be stolen, may 
be joined in an indictment with a count for simple larceny. 

2. The verdict is sustained by sufficient evidence to convict the de- 
fendant. 
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Criminal law. Indictment. New trial. Before Judge 
CrarK. City Court of Atlanta. March Term, 1878. 


To the report contained in the opinion it is only neces- 
sary to add the following: 

Eliza Johnson was arraigned on an accusation containing 
two counts, one for simple larceny, the other for receiving 
stolen goods. She was tried, convicted, and moved in ar- 
rest of judgment because of misjoinder of counts. The 
motion was overruled. She then moved for a new trial on 
the ground that the verdict was contrary to law and the ev- 
idence. It was refused, and she excepted. 


GartreLL & Wricut; S. B. Spencer, for plaintiff in er- 
ror, cited as follows: On misjoinder, Code, §§4488-4489 ; 
42 Ga., 223-225 ; 45 Ib., 569; 56 Zb., 92; 46 7b., 208-210; 
10 76., 59; 11 7b., 95; 1 Chit. Cr. L., 254; Code, .§$4552. 
On sufficiency of evidence, 58 Ga., 554; 56 Zd., 28. 


Howarp Van Epps, city solicitor, for the state, cited, on 
joinder of counts, 2 Am. Cr. L., §1903; 1 76., §419 ; Hop- 
kins’ An. Penal Code, §1514. 


JACKSON Justice. 


But two grounds are taken in the motion for a new trial: 

1. That a count for receiving stolen goods cannot be 
joined in the same indictment with a count for simple lar- 
ceny. Both are misdemeanors—both of the same nature, 
and they may both be joined in the same indictment. See 
authorities cited by solicitor general : Am. Crim. Law, §1904, 
vol. 2 ; §419, vol. 1; Hopkins’ An. Penal Code, §1514. 

2. The evidence was conflicting ; but there is enough to 
support the verdict ; the judge who tried the case approves 
the finding, and our well settled rule in such cases is not to 
interfere. No complaint is made of the charge or rulings 
of the court, and the verdict is not contrary to law or to 
evidence. 

Judgment affirmed. 
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Ecxots & ABERCROMBIE v8. REEVES. 


Under the constitution of 1868, an exemption of personalty could be 
supplemented by a homestead of realty. There was no error in en- 
joining the executions until complainant had time to obtain such 
homestead. 


Homestead. Injunction. Before Judge Barrierr. Jasper 
Superior Court. April Term, 1878. 


Mrs. Reeves filed her bill to enjoin the sale of land under 
certain fi. fas. in favor of Eckols & Abercrombie. She al- 
leged that her father had left her an undivided interest in 
the land, and on this the levy was made; that she desired 
to take a homestead in it, but on account of its present un- 
divided state, and also of the uncertainty of the homestead 
laws under the constitution of 1877, she had not yet done 
so. She desired injunction in order to have time to obtain 
her homestead. 

The main facts stated in the answer were that the debt 
was contracted prior to the constitution of 1877, and that 
complainant had already taken an exemption of personalty 
under the constitution of 1868, and could not supplement it. 
The chancellor granted the injunction and defendants ex- 
cepted. 


Toomss Spearman; OC. W. Jorpay, for plaintiffs in error. 
E. S. Bartrterr, for defendant. 
Warner, Chief Justice. 


This was a bill filed by complainants against the defendants 
with a prayer for an injunction upon the allegations con- 
tained therein, which was granted by the chancellor on the 
hearing therefor: whereupon the defendants excepted. In 
Dickson vs. Haralson, decided during the present term, we 
held that a homestead exemption of personalty might be 
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supplemented with a homestead of realty under the consti- 
tution of 1868. There was no abuse of discretion in grant- 
ing the injunction prayed for in thiscase. ° 

Let the judgment of the court below be aftirmed. 


Hotty vs. Toe Arianta Street Rarroap. 


The street railroad companies are carriers of passengers, and as such, 
are bound to extraordinary diligence, and liable for negligence 
of their agents and employees in and about such carriage ; and 
when passengers are injured by riotous fighting among other 
passengers, it is for the jury to say, under all the facts, whether 
the company was negligent in not providing a suitable conduc- 
tor to preserve order, or whether the person in charge of the car as 
driver was negligent in the preservation of order thereon, and the 
safe carriage of the passengers to the place of destination. A declar- 
ation alleging such negligence in the company, both in respect to 
the failure to have a conductor aboard to preserve order, and in re- 
spect to the negligence of the driver in failing to suppress the fight, 
or to eject the combatants, is good, and should not be dismissed on 
demurrer. 


Railroads. Negligence. Damages. Before Judge Hi11- 
yer. Fulton Superior Court. April Term, 18738. 


Mary A. Holly brought case against the street railroad. 
The body of her declaration was as follows : 


“ That heretofor, to-wit: on or about the 20th day of Janu- 
ary, 1877, whilst your petitioner was a passenger in one of 
the cars of said company, on Peachtree street, in said city, 
said car having a driver, but not having a conductor, a per- 
sonal altercation or fight commenced between two of the 
male passengers who were also on said car; and that, by 
reason of the negligence of said corporation in not having 
a conductor to preserve the peace and to protect your pe- 
titioner, and others who might ride on the cars of said cor- 
poration, and also by the utter failure and gross negligence 
of the driver of said car, to stop said persons from fighting 
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or before the fight commenced, your petitioner became very 
much frightened, and in endeavoring to get off of said car, 
was caught in the door by the persons fighting, and was so 
severely mashed and bruised that she lost all consciousness, 
and did not recover till sometime afterwards, when she 
found herself on the sidewalk ; that the bruises and injuries 
then and there received brought on a violent sickness which 
endangered your petitioner’s life, and unfitted her for her 
ordinary duties. That she is dependent on her daily labor 
for her support, and that the injuries she then received lost 
a quantity of sewing which she had already engaged to do, 
and disabled her from undertaking her regular work for six 
or eight weeks. 

“And your petitioner further shows, that by reason of the 
injuries aforesaid, she incurred great expense for medical 
attention and care, and for medicines. All of which re- 
sulted in loss and damage to your petitioner the said sum of 
five hundred dollars.” 


Plaintiff amended by alleging that the corporation “ failed 
to eject said fighting and disorderly persons in time to pre- 
vent said injury to petitioner, as bound to do by their con- 
tract to carry your petitioner to her destination in safety.” 

On demurrer, the court dismissed the declaration, and 


plaintiff excepted. 


M. peGrarrenriep, for plaintiff in error, cited as follows : 
Extraordinary diligence required, Code, §2067. Presump- 
tion against carrier, Code, $3033. Liable for failure to keep 
order, Code, §2082; 53 Penn., 512; 6 Blackf., 158; 55 N. 
Y., 108; 53 Miss., 201, 225. 


Horxiss & Gwenn, for defendant, cited as follows: Dif- 
ference between street cars and steam cars as to negligence 
in passenger and in company, 51 N. Y., 497; 109 Mass., 
398; 38 Ga., 138; 55 Zb., 126; Code, §2082. Power to 
prevent or mitigate injury must be shown, 53 Miss., 200; 
34 Conn., 554; 53 Penn., 512; 76 Penn., 510; 97 Mass., 
361; Sher. & Red. on Neg., §278, b.; 11 Allen, 304 
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Wharton on Neg., 646, a.; Necessity to leap, 24 Ga., 356 ; 
26 Ib., 250. 


Jackson, Justice. 


This was a demurrer to the plaintiff's declaration, which 
alleged to the effect that the plaintiff was a passenger on 
one of the defendant’s cars; that two men got to fighting 
thereon ; that she attempted to get off the cars, and in do- 
ing so was caught in the door of the car by the persons fight- 
ing,and was badly hurt by being severely mashed and bruised; 
that the defendant was negligent in failing to provide any 
conductor to preserve order on the car, and that the driver was 
negligent in failing to suppress the fight or to eject the com- 
batants, or otherwise to come to her assistance or interfere 
to preserve order. The court sustained the demurrer, and 
the plaintiff excepted. 

We think that the case should have been submitted to 
the jury. Under our law, Code §2067, “a carrier of pas- 
sengers is bound to extraordinary diligence, on behalf of 
himself and his agents, to protect the lives and persons of his 
passengers. But he is not liable for injuries to the person 
after having used such diligence.” The absence of dili- 
gence is negligence or neglect ; and these questions of dili- 
gence and negligence are questions for the jury upon the 
facts of the case made. The declaration alleges neglect— 
total want of diligence in two particulars ; first, in providing 
no conductor, and, secondly, in having a driver who was 
careless of the safety and comfort of this female passenger, 
in that he made no attempt to stop the fight or to eject the 
fighters. Whether or not these carriers, who have entrusted 
to their care thousands of passengers, of all ages, sexes and 
conditions in life, should provide a conductor or other es- 
curt in addition to the driver, is a question of diligence or 
negligence for the jury, and whether the driver used extra- 
ordinary diligence to protect the person of this lady is pe- 
culiarly so. 
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These questions should have gone with the proof the 
respective parties might have made, to tlie jury, and they 
should have passed upon them. It is true that, as argued 
for defendant in error, there may be a difference between 
railroads, on which cars are propelled by steam across the 
country, and these street railroads in cities; but both are 
carriers of passengers, and liable for slight neglect, or the 
absence of extraordinary diligence. And their duty to 
their passengers, in caring for their safe and comfortable 
conveyance from point to point, is the same. 

Whether this duty was discharged in this case is for the 
jury to say, under all the facts thereof. 

That carriers are bound when injuries arise from other 
passengers, and the common protector of all is wilfully 
negligent by his agents and servants to interfere, seems to 
be established by the authorities cited by the counsel for 
plaintiff in error. See 53 Penn., p. 512; 6 Blackf., p. 158 ; 
55 New York, p. 108; 53 Miss., p. 201. 

Judgment reversed. 


Witson vs. Perepres e¢ al. 


Though a mortgage dated May 26th, 1872, be executed to secure the 
repayment of money used by the mortgagor in the purchase of real 
estate, it will be postponed as against the widow’s dower and the 
year’s support of the family. Prior to the act of 1875, had the 
mortgage been executed to the vendor cotemporaneously with the 
sale, he would have been postponed, and the mortgagee in this case 
cannot stand in any better position. 

See concurrence of BLECKLEY, J. 


Equity. Dower. Before Judge Utrttyer. Fulton 
County. At Chambers. July 16, 1878. 


To the report contained in the decision, it is only neces- 
sary to add that Wilson was the complainant, and Peeples 
et al. defendants ; and that the deed from Davis to Peeples 
for the lot now in controversy, was dated May 25, 1872. 
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N. J. Hammonp, for plaintiff in error, cited as follows: 
10 Ga., 435, 438; 26 7b. 147; 38 Ib. 1, 6-14; 44 Jb. 
306, 319; acts 1875, p. 100. Compare, 37 Ga., 490; 38 
Ib., 121. Equitable construction, 41 Ga., 620; 46 Jb., 
630 ; Hammond vs. Drew, (this term) ; Code, §§2167, 2176, 
2177. Mistake, Code, §§3122, 3119; 30 Ga., 208, 946. 


McCay & Trippr, for defendants, cited as follows: Pri- 
ority of dower, 44 Ga., 319, 306; 42 Zb., 205; 38 7b., 1; 
40 Jb., 32. Act of 1875, (p. 100) not apply. Is not retro- 
spective, Pott. Dwar. on Stat., 164, note; 18 Abb. Pr., 143; 
28 Ga., 601; 25 How. Pr., 416; 43 Ga., 390; Code, §6. 
No subrogation, Spear, (S. C.,) 37; 22 Ill. 546; 15 Ind., 
134; 3 Paige 117; 1 Sand. Ch., 385. On year’s support, 
Code $$2533, 2571; 23 Ga., 235; 26 7b., 197; 39 7b., 102. 


Warner, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendants with a prayer for relief, on substantially the follow- 
ing statement of facts: The late Judge Peeples wished to 
purchase a house and lot in the city of Atlanta of Davis, 
who was the owner thereof, and made application to the 
complainant, as his friend, residing in the city of New York, 
to loan him the money to pay for it. The arrangement for 
the loan of the money, $5,000.00, was consummated through 
their mutual friend, W. P. Orme, and on the 25th of May, 
1872, Judge Peeples made his two promissory notes for 
$2,500 each, payable to the complainant, one of which be- 
came due one year after date, which has been paid, and the 
other became due two years after date, both of which notes 
were secured by a mortgage deed executed by said Peeples 
to complainant on the 26th of May, 1872. Although the 
mortgage bears date as above stated, the complainant alleges 
that the deed from Davis to Peeples, the notes and mort- 
gage, were all executed at the same time. The complainant 
also alleges that said Peeples died in 1877 intestate, leaving 
said second note unpaid, that all his other property besides 

15 
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said house and lot was only appraised at the sum of $5,768.25, 
and that the same will not now sell for one-half of its ap- 
praised value; that the widow of said intestate has applied 
for, and had set apart for a year’s support for herself and 
children, the sum of $2,000,00, and all the furniture; that 
on the 15th of December, 1877, said intestate’s widow made 
application to have a sum of money set apart to her in lieu 
of dower in said house and lot, and that the persons ap- 
pointed to assign her dower in money have adjudged that 
she should have $850.00, and that the house and lot has 
been sold by the administrator of the intestate at public sale 
for the sum of $3,450.00; that complainant has filed objec- 
tions to the payment of any part of the year’s support out 
ef the proceeds of the sale of said house and lot, and also 
filed objections to the monetary allowance to the widow for 
her dower out of the same. The complainant insists, 
in view of the foregoing facts, that he is entitled to have a 
decree of the court that his debt shall be paid out of the 
proceeds of the sale of the house and lot, in preference to 
the year’s support allowed, and the monetary assignment of 
dower to the widow of the intestate. To this bill of the 
complainant the defendants demurred for want of equity. 
The court sustained the demurrer, and complainant ex- 
cepted. 

The deed from Davis to Peeples for the house and lot, 
was executed prior to the act of 1875, providing that when 
the vendor sells land and makes a deed thereto, and at the 
saine time takes a mortgage for the purchase money, that 
the widow of the vendee shall not be entitled to dower in 
said land as against such vendor, until the purchase money is 
paid, therefore, the widow’s claim of dower would have 
been good against Davis if he had not been paid the pur- 
chase money for the house and lot, and the complainant can- 
not be in any better condition in that respect than Davis 
would have been if he should be subrogated to all the rights 
of Davis. By the statutes of this state, the widow and chil- 
dren of the intestate were entitled to a year’s support out of 
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his estate in preference to all other debts, to be appraised 
and allowed subject to the objections that might be made 
thereto by any person interested as therein provided. Code, 
§§2571-2573. The widow of the intestate was also entitled to 
dower in one-third of the lands of which he was seized and 
possessed at the time of his death, and no lien created by 
the husband in his lifetime, though assented to by the wife, 
could, in any manner, interfere with her right to dower. 
Code, §§1763-1769. It is also provided that with the assent of 
the executor or administrator of the estate, and the approval 
of the ordinary, the widow may elect, in lieu of her dower, 
an amount in money to belong absolutely to her, to be esti- 
mated and determined by the commissioners appointed to 
assign dower, and whose report shall be subject to the same 
objections as are admeasurements of dower in land. Both 
before the ordinary, and on the return of the report of the 
commissioners, any person interested in the question shall 
be allowed to become a party and be heard, and the amount 
so awarded shall be paid in preference to all other claims 
out of the proceeds of the sale of the land. Code, §1771. If 
the complainant has any objections to the allowance of the 
year’s support, or to the widow’s taking an amount in money 
to belong to her absolutely, in lieu of dower, he can be 
heard before the ordinary, with the right to appeal therefrom 
to the superior court, as fully and completely as in a court 
of equity. 

The real trouble with the complainant is, that the intes- 
tate died before the payment of his debt, without leaving 
sufficient property to pay it, and the year’s support for his 
widow and children and her claim of dower—the year’s sup- 
port and the widow’s dower having, under the law, the su- 
perior lien for payment to the complainant’s mortgage debt. 
There was no error in sustaining the defendants’ demurrer 
to the complainant’s bill. 

Let the judgment of the court below be affirmed. 


Buxck.ey, Justice, concurred in the decision, stating that 
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were the case between Davis and the widow, it might be 
different. As to that, he expressed no opinion, and did not 
commit himself to the reasoning on that point. 


Jackson, Justice, concurred. 


Merriam vs. Tue Crry or ATLANTA. 


The first grant of a new trial will not be reversed by this court unless 
the record clearly makes it appear that the law and the facts require 
the verdict. In this case it would seem from the record that the 
verdict, at least as to part of the recovery, is wrong. 


New Trial. Before Judge Hittyer. Fulton Superior 
Court. April Term, 1878. 


To the report contained in the opinion, it is only necessary 
to add the following: Merriam claimed that a fi. fa. against 
one Wallace had been issued by the city, purporting to be 
for “balance on his city tax for the year 1875;” that some 
property had been sold thereunder, which he had bought 
for $225.00; that he was a creditor of Wallace, and paid 
the balance due on the 7. fa. and took atransfer of it; that 
in fact there was no assessment against Wallace onthe tax 
books for 1875 corresponding to the fi. fa. ; and the only 
assessment for that year was for $1278 12-100, for which a 
ji. fa. had been issued and paid off in full. 


Marsnatt J. Cxarke, for plaintiff in error. 


W. T. Newman, city attorney, for defendant, 


Jackson, Justice. 


This suit was brought by Merriam to recover $658.00 
with interest, upon the ground that the city of Atlanta had 
transferred to plaintiff a tax fi. fa. against one John R. Wal- 
lace for that amount, which plaintiff alleged to be illegal 
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and void ; the jury found for the plaintiff the value of the 
ji. fa. with interest, and thereupon the circuit court granted 
a new trial, and plaintiff excepted. 

This court reluctantly interferes in any case with the first 
grant of a new trial; and will never do so unless it plainly 
appears that the law and evidence demanded the verdict. 
In this case that hds not been plainly made to appear to us. 
On the contrary, land at the price of over two hundred dol- 
lars was sold under the fi. fa. alleged to be illegal, to this 
plaintiff, and his title thereto seems to be good, because the 
execution was issued at the instance and by direction of 
Wallace who owned the said land, and who would, we think, 
hardly be permitted to recover it back from this plaintiff. 
The verdict certainly looks wrong as to that part of the re- 
cover, as no pretence is made that plaintiff has been ejected 
from or cannot hold this lot so bought. As to the remain- 
der of the recovery, the court might well, we think, have 
it tried over, for the reason that the facts are quite compli- 
cated, and the question involved in doubt, whether or not 
the execution was not valid when the purchase of it was 
made. The other execution may not have covered every- 
thing which defendant really owed taxes upon, and he may 
have had this issued to supply the deficiency. At all events 
the other had not been paid when this was issued, and the 
tax was then owing to the city. 

Be this as it may, the whole case is involved in trouble 
and doubt ; the judge who tried it is dissatisfied with the 
verdict, and the elucidation of the truth and ends of justice 
would seem to demand a new trial. Therefore his discre- 
tion was not abused, and the judgment is affirmed. 


Sarru vs. Roserts, administrator, e¢ al. 


Where the defendant in fi. fa. was adjudged a voluntary bankrupt on 
October 3, 1877, and his wife applied fora homestead under the con- 
stitution of 1868, on the 21st of the same month, and the deed to the 
assignee in bankruptcy was made two days thereafter, the home- 
stead thus set apart did not protect the land. 
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Homestead. Bankruptcy. Before Judge Jounson. Wash- 
ington Superior Court. March Term, 1878. 


Roberts, administrator, e¢ al., had certain land levied on 
as the property of T. J. Smith. As next friend for his wife, 
he claimed the land as having been set apart to her out of 
his property asa homestead. The jury found the property 
subject. Claimant moved for a new trial, which was re- 
fused, and he excepted. For the other facts see the de- 
cision. 


James K. Hinzs, for plaintiff in error, cited 44 Ga., 339 ; 
Ib., 183; Rev. Stats. U. S., §85044, 545; 55 Ga., 579; 56 
Ib., 559, 562 ; Code, §§2012, 2022; act M’ch. 3, 1873, vol. 
17, p. 577; act M’ch. 2, 1867, vol. 14, p. 522. 


LanemavE & Evans, by brief, for defendants, cited 44 
Ga., 136, 339; Bump on Bankruptcy, 7 ed., 149; 3 Bank. 
Rep., 142. 


Warner, Chief Justice. 


This was a claim case, on the trial of which the jury, un- 
der the charge of the court, found the property subject to 
the ji. fa. levied thereon. A motion for a new trial was 
made on the grounds therein stated, which was overruled, 
and the claimant excepted. 

The property was claimed as having been set apart to the 
wife of the defendant in execution as a homestead. It ap- 
pears from the record that the defendant, T. J. Smith, on 
his voluntary application, was adjudged a bankrupt on the 
3d of October, 1877, that his wife, on the 21st of October, 
1877, filed her application for homestead. The deed of as- 
signment in bankruptcy was made 23d October, 1877; the 
homestead was granted by the ordinary 3d of December, 
1877. 

The court charged the jury “that in order to entitle 
the wife of a bankrupt to a homestead under the constitu- 
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tion of 1868, she must apply for and have the same set apart 
prior to the adjudication of the husband as a bankrupt, or 
her application for homestead must be pending at the time 
of the adjudication,” and that is the alleged error com- 
plained of here. 

In view of the facts of this case as disclosed in the record, 
there was no error in the charge of the court, nor in over- 
ruling the claimant’s motion for new trial. Woolfolk vs. 
Murray, 44 Ga., 136. Lumpkin vs. Exson, [b., 339. 

Let the judgment of the court below be affirmed. 


Davis vs. ALSTON. 


. To prove the execution of a deed or written contract touching the 
sale of land, the attesting witness should be produced, or his ab- 
sence accounted for. The acknowledgement of the party himself, 
or his admission in a sworn answer, has been held not to dispense 
with the presence of the attesting witness. 

. If a receipt for certain notes as collateral contain the contract in 
the main on which the issue in the case depends, it is the best evi- 
dence thereof, and must be produced or accounted for. 

. If in possession of defendant or his counsel and not produced, 
counsel for plaintiff may call the attention of the jury to the fact as 
a suspicious circumstance, unless the court had ruled that it need 
not be produced, in which event such allusion would be disrespect- 
ful and therefore improper. 

. Where the plaintiff had made a contract with the debtor on the 
collateral notes for certain lands, by which these notes would have 
been taken in part payment, and thereby secured, and the trade was 
not consummated because plaintiff could not arrange other matters 
connected therewith to suit himself, and where he lost notes of his 
own on the same party by the failure to consummate it, and where 
the question was in dispute whether plaintiff was to push the notes 
upon the collateral debtor by the contract, a charge to the effect that if 
he could have consummated the trade and did not, and thereby the 
collaterals were lost, that he was responsible for the loss, is too 
broad. Such failure to consummate was a circumstance to be con- 
sidered in connection with the other facts of the case going to show 
laches with the collaterals, but without more it ought not to have 
concluded the plaintiff. 
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Deeds. Evidence. Practice in the Superior Court. Con- 
tracts. Before Judge Wrieut. Webster Superior Court. 
March Adjourned Term, 1878. 


To the report contained in the opinion it is only neces- 
sary to add the following: It appeared from the evidence 
that Davis, the plaintiff, made with Renfroe, the payor of 
the collateral notes, a contract by which the collaterals 
could have been collected by being received in part pay- 
ment for certain land. This was never consummated, how- 
ever, on account of the failure of plaintiff to arrange satis- 
factorily certain other debts in connection with the trade. 
This contract was reduced to writing. It was headed “ Ar- 
ticles of agreement between,” etc., and was signed by both 
parties in the presence of one witness. It declared that 
“the said B. F. Davis has this day purchased of the said 
Renfroe his plantation, including . . . . on the follow- 
ing terms, viz:” Davis to pay off certain mentioned debts 
of Renfroe’s and to pay him in addition money enough to 
make the sum amount to $2,200.00; Renfroe to have the 
right to redeem at any time before Dee. 15, 1875, “ other- 
wise the property belongs to the said B. F. Davis.” This 
instrument was admitted in evidence upon the admission of 
its execution by plaintiff on the stand, and this is one 
ground of error assigned. 


Gurrry & Son, for plaintiff in error, cited as follows: 
On proof of written contract, 57 Ga., 281. On receipt for 
collaterals, 9 Ga., 471. Diligence of plaintiff, 10 Ga., 208. 


Hawks & Hawkins, for defendant. 
J AcKsON, Justice. 


Davis owed Alston on two promissory notes. Defendant 
pleaded payment, by the delivery of three notes, two on Ren- 
froe and the other on Bagley, to the plaintiff in satisfaction of 
these notes; and also that plaintiff took as collateral security 
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the two notes on Renfroe, good at the time, and then con- 
solidated them without his consent, and waited on Renfroe 
until the arnount was lost. The jury found for defendant 
fifteen dollars, the difference between the Bagley and Ren- 
froe notes, and those sued on. The plaintiff moved for a 
new trial, the motion was overruled, and exceptions to the 
overruling of that motion bring the case before us. 

1. It is urged that the court erred in admitting in evidence, 
over the objection of plaintiff, the contract of Davis and 
Renfroe, touching Davis’ purchase of Renfroe’s land, and in 
giving these notes in payment therefor. Whilst this was 
not exactly a deed to the land, yet it was a written contract 
therefor, and the rule of law applicable to deeds may, with 
propriety, be applied thereto. ‘Lhat rule is old and inflex- 
ible, and it is that the attesting witness must be called. It 
is urged, on the other hand, that the party admitted on 
the stand, that the paper was the contract, but even if ad- 
mitted in a sworn answer to a bill in equity, it has been held 
not to dispense with the call of the attesting witness. In 
the case of Hillis vs. Smith, 10 Ga., 253, the question was 
fully considered and ruled by this court, and we know of 
nothing that has overruled that case and the principle there 
announced. 

2. The plea in this case was to the effect that the note sued 
was paid by collaterals placed in plaintiff's hands by defen- 
dant ; and it appeared in the course of the trial that a receipt 
specifying the terms upon which the collaterals had been 
furnished, was given to defendant by plaintiff, and it was 
insisted that such receipt ought to be produced. The court 
ruled that it need not be. We think that where the contract 
on which the defendant based his defense had been reduced 
to writing, though in the form of a receipt, it was the best 
evidence and ought to have been produced. Ordinarily a 
receipt is unimportant, and need not be produced, but if it 
contains the contract it should be. This contained the whole 
of it, except, perhaps, one item under the evidence ; it was 
in the hands of the attorney of the defendant, and no reason 
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is given why it was not at court. It.ought to have been 
there. 

3. As a general rule, we do not see why counsel should 
not be allowed to argue on the suspicion caused by the fail- 
ure of the party and his attorney to produce a receipt under - 
these circumstances ; but if the court had ruled that it need 
not be produced, of course the judge was right to stop 
counsel in predicating an argument upon its non-production. 
The error was in not having it produced. 

4. The charge of the court to the effect that if, by en- 
forcing this contract touching the land trade with Renfroe, 
the plaintiff could have saved these collaterals, and he did 
not do so, that then he was responsible to defendant for 
their value, we think was too broad. The plaintiff set up 
that he was required by defendant not to push the collec- 
tion of the collaterals. Besides, it seems that the trade was 
broken up, because plaintiff could not purchase certain 
papers to be used in the trade, at fifty cents as he expected, 
and that some of hisown paper on Renfroe was lost, too, in 
the breaking up of the trade. The trade with Renfroe and 
the failure of plaintiff to carry it out, was a circumstance 
proper to go to the jury to show, with other circumstances, 
that the collaterals were lost by the laches of plaintiff with- 
out fault of defendant; but by itself we do not see that it 
ought, without more, to have concluded the plaintiff; and 
it appears from the charge that the court put the case there. 
We must reverse the judgment, looking at the whole case, 
and award a new trial. Of course we express no opinion 
on the merits of the case or the credibility of the witnesses. 

Judgment reversed. 


Jackson ve. Toe Ciry or ATLANTA. 


Where, by an official survey, made by a city engineer, certain prop- 
erty was included within the corporate limits, and the owner, with- 
out protest or objection, paid the municipal tax thereon, which was 
expended for the common benefit and protection of those who were 
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recognized as within the city limits, including such owner, he can- 
not recover the amount so paid, because, on a re-survey by a sub- 
sequent city engineer, the property was ascertained not to be within 
the corporate limits. 


Taxes. Municipal corporations. Before Judge Hut1- 
yER. Fulton Superior Court. April Term, 1878. 


Reported in the decision. 


Joun B. Goopwiy, for plaintiff in error, cited as follows : 
Assessment out of jurisdiction void, 2 Dillon on Mun. 
Corp., §625 ; City Charter, 1874, §§2, 25. Tax paid under 
mistake, 2 Dillon on Mun. Corp., p. 858 and note. Void 
assessment, tax recoverable, /d., 860 and note. 


W. T. Newman, city attorney, for the defendant, cited 
16 Ga., 141; 53 Jb., 304; City Code (1873), §88; Code, 
84049. 


Warner, Chief Justice. 


It appears from the record that Jackson sued the City of 
Atlanta in a justice court to recover back the sum of $40.00 
for taxes alleged to have been erroneously collected from 
him by the city for the years 1873, 1874 and 1875. The 
justice rendered a judgment in favor of the plaintiff. The 
defendant brought the case before the superior court by 
writ of certiorari, when, upon the hearing thereof, the court 
sustained the certiorari, and reversed the judgment of the 
justice, whereupon Jackson, the plaintiff, excepted. It was 
shown by the evidence that, according to Cooper’s map of 
the city, compiled and drawn from official surveys, and pub- 
lished by order of the mayor and council of the city of At- 
lanta, in 1868, the property of the plaintiff which was 
assessed and taxed, was within the corporate limits of the 
city, but that by a survey of the city, made by its present 
engineer, the property taxed, was outside of the city limits. 
The tax for the years 1873, 1874 and 1875, which is sought 
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to be recovered back, was voluntarily paid, without any 
protest or objection, and the question is whether, under the 
facts of the case, the tax so paid can now be recovered back 
from the city? Assuming that the last survey made by the 
city surveyor is more accurate than that made by Cooper 
(and there is no evidence in the record which would au- 
thorize us to do so), the plaintiff paid his tax to the city 
without objection or protest that his property was not sub- 
ject to taxation by the city, and that tax having been paid into 
the city treasury, and expended for the common benefit and 
protection of those who were recognized as being within 
the limits of the city, including the plaintiff, he is not now 
entitled to recover it back from the city. See Arnold & 
Dubose vs. The Ga. R. R. & Bk’g Co., 50 Ga., 304. 

Let the judgment of the court below sustaining the cer- 
tiorart, be affirmed. 


Guitrorp, Woop & Co., for use, vs. McKintey. 


. Where a piano is sold cenditionally upon the payment of a certain 
price, and the proof is that only part of the purchase money has 
been paid, the title remains in the seller to recover the balance of 
the price agreed upon; and the plaintiffs are not required to ten- 
der back the part paid before they can recover, the payments made 
going in mitigation of damages. 

. In case the piano is not a good, merchantable article, but a defective 
instrument, the defendant may show that fact, and that as much as 
it is worth, in its defective condition, has been paid, and thus that 
the plaintiffs have not been damaged anything. In which event the 
plaintiffs cannot recover at all. 


Contracts. Sales. Trover. Title. Evidence. Before 
Judge Hittyer. Fulton Superior Court. April Term, 1878. 


To the report contained in the opinion it is only necessary 
to add the following: 

G., W. & Co. brought trover against McKinley for a 
piano. Defendant pleaded as follows: 

(1.) That she bought the piano, from plaintiffs, to be paid 
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for in installments ; and that she had thus paid $365.00, for 
which credit should be allowed. (2.) Partial failure of con- 
sideration, in that the piano was not a good, merchantable 
article, as warranted. (3.) Infancy. 

/The jury found for defendant. Plaintiffs moved for a 
new trial, on the following among other grounds: (1.) 
Because the court refused to strike the first two pleas. (2.) 
Because the court charged as follows: “If, at the end of 
ten months from the date of the instrument and afterwards, 
the parties elected to treat the transaction as a sale, and the 
plaintiffs accepted the sums credited on the instrument as 
part payment of the price of the same, leaving the piano in 
the possession of the defendant, then the plaintiffs could not 
recover the piano without tendering back to the defendant 
the amount advanced on account of the purchase price. The 
law would not permit the plaintiffs to retain money advanced 
as part payment of the price, and at the same time claim the 
right to recover the personal property from the possession 
of the party to whom it had been sold, if it was a sale.” 

The motion was overruled, and plaintiffs excepted. 


G. K. Camp; B. F. Assorr, for plaintiffs in error, cited, 
on nature of contract, title in plaintiffs, 58 Ga., 379; 59 
Ib., 295 ; Benj. on Sales, 222-238 ; Code, §§2715, 2710, 1969, 
893 ; 2629; 23 Ga., 205; Bouv. L. Dic., 180. Effect of re- 
ceiving installments, 24 Ga., 478; 53 Jb., 18. 


R. Arnotp; Frank A. Arnotp, for defendant, cited as 
follows: Pleas good, Code, §§2652, 2696, 3086 ; 55 G@a., 55; 
54 Jb., 593. Charge did not hurt plaintiffs, Code, §2727 ; 
1. Parsons on Contracts, 475. Nature of trover, Code, 
883563, 3564; 24 Ga., 485; 23 /b., 63; 88 Jb., 250. 


JACKSON, JUSTICE. 


This suit was brought to recover a piano to which the 
plaintiffs claimed title. The jury found for the defendant ; 
the plaintiffs moved for a new trial: it was refused, and on 
that refusal error is assigned. 
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There was a contract in writing between the parties, 
whereby the piano was leased for ten months to the defen- 
dant, on consideration of the sum of four hundred and 
twenty-five dollars, to be paid at certain times therein stipu- 
lated, and at the expiration of that time, and upon the pay- 
ment of that money, the plaintiffs were to make a title to de- 
fendant to the piano. Various sums of money were paid by 
the defendant, before the expiration of the lease and after- 
wards, running through a period of two or three years, and 
there is evidence tending to show that the contract was 
treated as a sale after the expiration of the lease. But the 
entire purchase money was not paid by the defendant, and 
she pleaded that the instrument was not such as was repre- 
sented or warranted in law to be, and that its value had been 
paid in full—three hundred and sixty-five dollars having 
been paid thereon. The pleas of defendant, in so far as 
they contradicted the written instrument were, of course, 
illegal; but they seem to have been the construction put 
upon that instrument by the defendant; and in that view, 
and in the view that the defendant had the right to show 
that the piano was not a good one, and that she had paid 
fully its worth, the court was right not to strike them. 

The view we take of the case is, that the paper made a 
conditional sale of the piano, the condition being the pay- 
ment of the price agreed upon, to be paid at the expiration 
of the lease; but as the instrument was warranted in law 
to be merchantable and good, the defendant had the right 
to show that it was not such as it was sold for, and that, owing 
to its defects, she had already paid more than its value, and 
that the title in her thus became fixed. In other words, that 
she had the right to recoup the damage resulting from its de- 
fects, against the price she agreed to pay for it, if it had 
been a good merchantable piano. The jury had the legal 
authority to find that thus the piano had been fully paid for, 
and that thus the title was in her, and we think that the 
evidence authorized such a verdict. But error is assigned 
upon the charge of the court, and we think that the court 
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erred in charging the jury that the plaintiffs could not re- 
cover uuless they tendered back the purchase money already 
paid, and as there was no shadow of evidence that it had 
been so tendered back, it is probable that this charge con- 
trolled the verdict. The action for trover is a suit for dam- 
ages, and the question is what is the plaintiff's damages? 30 
Ga., 121. The real questions in the case are, therefore, 
first, has the purchase price agreed upon been paid ? and the 
answer to this being, necessarily, in the negative from the 
evidence ; secondly, was the instrument sold not a good ar- 
ticle, according to representation or implied warranty, and 
if not, has its value been paid? If its value has been paid 
in its defective condition, then the verdict should be for the 
defendant; if not, then for the plaintiffs the remainder of 
the purchase price, which might be discharged by the deliv- 
ery of the piano within a limited time. 

Our view of the law is, that the title to the piano is in 
the plaintiffs until the defendant has paid therefor, and that 
the plaintiffs have the right to recover it unless the balance 
of the price be paid, which payment may be in money or by 
showing that the piano was a faulty instrument, and that the 
plaintiffs had got all that it was worth owing to its defects. 
The charge of the court, which did not permit the jury to 
pass upon the questions as above presented, but interdicted 
any recovery unless the purchase money already paid was 
tendered back to the defendant, was erroneous, and we are 
constrained to award a new trial therefor. The jury may 
find again possibly as they did before, but the case should 
be presented to them, in the opinion of this court, under the 
view above taken. 

No other error of any consequence appears in the record. 
See 27 Ga., 96. 

Judgment reversed. 


Haypen vs. Tae Attanta Corton Facrory. 


1. In a suit on a stock subscription, where one of the conditions was, 
that a certain amount should be subscribed before the contract was 
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binding, and the amount of subscriptions was in issue, there was 

no error in admitting the original subscription book shown to have 
been made up by copying from lists which were carried around to 
solicit subscriptions, and to have been accepted and used by the di- 
rectors. 

. Declarations by a stock-holder subsequent to the date of ‘his sub- 
scription, to the effect that he never intended to pay for the stock 
taken by him, but took it in order to make up the requisite amount, 
are not admissible to show fraud, ina suit by the corporation on the 
contract of another stock-holder. 

. Where no plea is filed at the first term, non est factum cannot be 
pleaded at a subsequent term; if the general issue be pleaded at the 
first term, non est factum may afterwards be set up by way of amend- 
ment. 

4, The directors having approved and accepted subscriptions to stock _/ 
of sufficient amount to bind the stock-holders under their contracts, 
the burden of showing that any of such subscriptions were worth- 
less or fraudulent, is on the party setting up such defense. - 

5, Nothing being specified in the contract of subscription in regard to 
allowing payment for stock otherwise than in money, and the direc- 
tors having received subscriptions payable in specifics, the burden 
was on the corporation to show that they were the equivalent of 

cash paid in the reguiar way. 
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Corporations. Stock. Contracts. Evidence. Plead- 
ing. Practice in the Superior Court. Onus probandi. Be- 
fore Judge Crarx. City Court of Atlanta. December 
Term, 1877. 







Reported in the decision. 






Cotuier & Cotter, for plaintiff in error, cited as follows : 
Non est factum, error to strike, Code, §3479 ; 19 Ga., 505 ; 
54 Jd., 59; 59 Zb., 157; 60 7b.,50. Directors agents of 
plaintiff, 18 Ga., 434; 57 Zb., 240; Abbott on Corp., 8. 
Payment in specifics, 8 Gray, 596. Charge not founded on 
evidence, 51 Ga., 289; 52 b., 632. 









Hopkins & Guiewn, for defendant, cited as follows : Dec- 
laration good, 22 Ga., 586. Special plea bad, Code, §2757 ; 
13 Ga., 208-210; 39 N. H., 491; 5 Snead (Tenn.), 567; 1 
Red. on R’lw’s., 159-160; 24 Vt., 465. Don est factwm 
properly stricken, Code, §2851. Subscription book admis- 
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sible, 41 Me., 517, 518; 40 7.,175. Admissions not evi- 
dence, 41 Me., 512. Directors determine amount of stock 
taken, 41 Me., 521. Payment in epecifies,2 Met. (Ky.), 
219. Bona fides at time of subscribing, 40 Me., 172-175. 


Warner, Chief Justice. 


At the December term, 1876, of the city court of Atlan- 
ta, the Atlanta Cotton Factory Company brought complaint 
(in short form) against Julius A. Hayden, on a contract of 
subscription alleged to have been made by said Hayden to 
the capital stock of said company. Attached to said com- 
plaint was a contract of subscription, of which the following 
is a copy: 

‘‘Subscriptien to the capital stock of the Atlanta Cotton Factory Com- 
pany. 

‘‘We, the undersigned, hereby agree to take the number of shares 
of capital stock of the Atlanta Cotton Factory Company set opposite 
our respective names, and to pay for the same, at the rate of one hun- 
dred dollars per share, upon the following terms and conditions, to- 
wit: 

‘1. It is agreed that the assessments shall be at the rate of one dol- 
lar per week per share for fifty weeks, and then at the rate of two dol- 
lars per share per week for twenty-five weeks, payable weekly or once 
in four weeks, as the subsribers may elect and stipulate at the time of 
subscribing. 

“2. It is agreed that no subscription shall become binding or of 
force until 2,500 shares ($250,000) shall have been subscribed. 

**3. It is agreed that at any time within thirty days after one thou- 
sand shares shall have been subscribed, the present executive committee 
shall call a meeting of the subscribers to the said one thousand shares 
or more, at such time and place as they may designate in their call, for 
the election of directors, in which election each share shall be entitled 
to one vote. 

“4, It is agreed that assessments as aforesaid shall become due and 
payable at the end of the first week of the month next after said elec- 
tion, and the full amount of 2,500 shares have been subscribed. 

“5. It is agreed that any subscriber who may choose to pay up his 
subscription in full at any time shall be entitled to a discount at the 
rate of ten per cent. per annum for the average of such advance pay 
ment, 

“6. It is agreed that unless the entire amount of 2,500 shares shall 
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be subscribed on or before July 1, 1875, that the legal obligation to pay 
their subscription ceases to be binding upon subscribers. 

‘*7. It is agreed that the company shall have the right to make all 
rules and regulations and by-laws which they may deem expedient for 
the protection of their interests not inconsistent with this agreement. 


‘* ATLANTA, January 4, 1875. . 
‘J. A. Haypen, (10 Shares) $1000.00.” 


At the said December term, 1876, the defendant filed 
sworn pleas as follows : 

1. The general issue. 

2. “And for further plea in his behalf, this defendant 
says that said plaintiff ought not further to have or main- 
tain its aforesaid action against him, because he says that at 
the time he authorized his name to be put down as a stock- 
holder in said corporation, it was expressly agreed by and 
between this defendant and J. C. Kimball, who was then 
the agent of said corporation, soliciting and taking sub- 
scriptions for stock in said corporation, that the subscription 
for stock in said concern should not be binding on this de- 
fendant until the sum of two hundred and fifty thousand 
dollars of bona fide subscriptions should be made to said 
corporation, by solvent subscribers, from whom such stock, 
so subscribed, could be collected by legal process. 

“This defendant avers that nosuch sum has been bona fide 
subscribed by solvent subscribers to such stock, and from 
whom such stock so subscribed could be collected by le- 
gal process, all of which this defendant is ready to verify,” 
ete. 

At the June term, 1877, of said court, this case came on 
for a hearing on the pleadings as above set forth, when de- 
fendant demurred to plaintiff's declaration, on the ground 
that there was no allegation in the said declaration that the 
conditions precedent set out in said contract of subscription 
had been complied with before suit was brought, which de- 
murrer was overruled. Plaintiff then moved to strike de- 
fendant’s special plea as above set forth, which motion was 
granted, and the plea stricken by order of the court. The 
defendant then amended his plea of the general issue by 
filing, as an amendment thereto, a formal plea of non est 
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factum, whereupon plaintiff claimed a surprise, and the 
case was, on plaintiff's motion, continued for the term. To 
the action of the court.in overruling defendant’s demurrer 
to plaintiffs declaration, and in sustaining plaintiff’s motion 
to strike defendant’s special plea, the defendant then and 
there tendered exceptions pendente lite, and had the same 
allowed and signed by the presiding judge, and filed in the 
clerk’s office of said court. 

At the December term, 1877, of said court, the case came 
on again for a hearing, and the court, on motion of plain- 
tiff’s counsel, ordered defendant’s plea of non est factum 
stricken on the ground that it had not been filed at the first 
term, and the case then proceeded with defendant’s sworn 
plea of the general issue in. 

Plaintiff introduced Hannibal I. Kimball, who testified as 
follows: 

The book presented to witness is the original subscription 
book of the Atlanta Cotton Factory Company. The ques- 
tion was then asked witness: “ Has 2,500 shares of stock 
been subscribed for in said company?’ Defendant’s coun- 
sel objected to said question, and the objection was over- 
ruled, when witness answered that something more than 
2,500 shares had been subscribed for. The original sub- 
scriptions were taken by a committee upon subscription 
lists. Those lists were handed into the office, and copied 
into the subscription book above testified about. The lists 
handed witness are all the original lists, except the one can- 
vassed for by Mr. English, and the list shown witness was 
handed in by English as a copy of his list. The subscriptions 
embraced in the lists and on the book were all obtained on 
or before July 1st, 1875, and the subscription book was ac- 
cepted and used by the stockholders when they met. The 
book now presented is the original minute book of the com- 
pany. The subscription book was before the board at their 
meeting on the 25th day of May, 1875. Judge Hayden’s 
name on the subscription book is the original subscription 
asto him. The subscription in other things than money 
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were for articles that were necessary for the building, im- 
provement and use of the company, and for freight that 
would be due on articles so necessary, and were to be 
charged at the reasonable market price. 

Cross-Examined—Question by defendant’s counsel > “ Is 
this (referring to name of J. A. Hayden on subscription 
book) Judge Hayden’s handwriting?’ Ans. “It is not; 
but Judge Hayden authorized it to be put there.” Plain- 
tiff’s counsel then moved to rule out the question and answer, 
which motion the court sustained, and withdrew the ques- 
tion and answer from the jury. 

Witness continuing: I am a subscriber to 650 shares of 
the capital stock of the company, amounting to $65,000.00. 
My original subscription was for only 50 shares, but when 
the board of directors met on the 25th May, 1875, for the 
purpose of making some arrange ments about the closing of 
the subscription book, it was ascertained that only about 
$190,000.00 of the capital stock had been taken, and as the 
time allowed by the charter for procuring subscribers was 
almost out, I announced that I would take the 600 remain- 
ing shares. amounting to $60,000,00. I made this last sub- 
scription for the purpose of completing the 2,500 shares 
required, in order to make the other subscriptions valid and 
binding. I did intend to pay for said stock, or place it with 
my friends, and did place some $25,000.00 or $30,000.00 of 
said subscription. The subscription was made by me in good 
faith, and after talking with me about my intentions, the 
board of directors accepted my subscription, and declared 
that 2,500 shares had been subscribed for. Of my original 
subscription of $5,000.00, I have paid in cash about $1,900.00, 
and of the $60,000 subscription over $20,000 has been paid 
by my friends. At the time I made this last subscription 
I was worth $25,000 more or less. It was about two years 
after I had been discharged in bankruptcy. I had some 
capital employed in a Needle Factory, received as compen- 
sation for getting up the enterprise, which amounted to 
about $12,000 in the stock of said company in Massachusetts. 
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This was the first year after my discharge in bankruptcy. 
The second year I lost about as much as I made, and since 
that time have about made a living. There was no objec- 
tion made by the board to my taking the $60,000 of stock. 

Between $100,000 and $120,000 have been collected on 
all the subscriptions. 

Geo. W. Adair for plaintiff: “I was a director of plain- 
tiff’s company, and was present at the meeting of May 20th, 
1875, when the resolution declaring the 2,500 shares had 
been subscribed for was adopted, and in voting for the reso- 
lution I acted in good faith. I knew nothing of Kimball’s 
condition or ability to pay. Should not think that a man 
worth only $20,000 or $25,000 could pay a subscription of 
$65,000. I depended a good deal on Kimball’s business 
tact.” 

J. C. Peck, for plaintiff, testified to about the same as 
Adair. 

Plaintiff then introduced from the minute book of the 
company the proceedings of the meeting of stockholders 
held February 27th, 1875, at which meeting, the secretary 
having announced that $142,000 of the capital stock had 
been taken, the following directors were elected: H. I. Kim- 
ball, J. E. Brown, J. OC. Peck, J. W. English, E. P. Cham- 
berlin, A. Murphy, Geo. W. Adair, 8. M. Inman and C. W. 
Hunnicutt. 

Also the proceedings of a directors’ meeting, held March 
6, 1875, at which meeting H. I. Kimball was elected per- 
manent president, E. E. Rawson secretary and treasurer, and 
F. Cogin constructing engineer and superintendent. S. M. 
Inman resigned as director, and W. F. Herring was elected 
in his place. 

Also the minutes of the meeting of May 20, 1875, in 
which occur the following proceedings : 


‘‘The president reported that 2,519 shares had been subscribed to 
the capital stock, whereupon Mr. English presented the following pre 
amble and resolutions, which were unanimously adopted: 

‘‘ WHEREAS twenty-five hundred shares have been subscribed to 
the capital stock of this company, that being the amount required to 
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be subscribed by the terms of the subscription before the same became 
binding and of force; therefore, 

‘Be it Resolved, that said subscriptions are hereby declared binding 
and of force, and that the first installment of four dollars per share is 
hereby declared to be due and payable June 1, 1875, and each month 
thereafter, according to the prospectus of the company.” 


Plaintiff then introduced the original subscription list, 
and the copy of English’s list, not necessary here to be set 
out, except as follows : 


J. E. Brown, for W. & A. R. K., 100 shares, $10,000; payable in 
freight on W. & A. R. R. Co. 

J. E. Brown, for Dade Coal Company, 50 shares, $5,900 ; payable in 
coal at market price. 

J. H. Callaway, 1 share, $100; payable by the average. 

Cook, Gunby & Co., 3 shares, $300; how payable, not stated. 

George L. Cook, 5 shares, $500; payable by the average. 

Samuel Dunlap, 1 share, $100; payable in four installments, 

M. Dallas, 1 share, $100; payable by the average. 

Elsas, May & Co., 2 shares, $200; payable in one installment, July 1, 
1876. 

John C. Fain, 5 shares, $500; payable by the average. 

C. N. Gray & Co., 10 shares, $1,000; payable in lime at the kiln at 
lowest price. 

John T. Grant, 5 shares, $500; payable in brick. 

W OD. Grant, 5 shares, $500; payable in brick. 

L. J. Gartrell, 1 share, $190; payable by the average. 

Howell & Co., 1 share, $100; donation, payable when factory is com- 
pleted. 

W. CU. Henderson, 1 share, $100; payable quarterly. 

J. P. Harrison & Co., 2 shares, $200; payable by the average. 

W. A. Haygood, 1 share, $100; payable by the average. 

C. J. Kicklighter, 1 share, $100; payable by the average. 

W. J. & A. J. Kiser, 1 share, $100; payable by the average. 

H. I. Kimball, 600 shares, $60,000; payable by the average. 

J. P. Logan, 1 share, $100; donation, payable when factory is com- 
pleted. 

Moore, Marsh & Co., 5 shares, $500; payable in one installment, July 
1, 1876. 

B. Mallon, 1 share, $100; payable by the average. 

J. C. McMillan, 1 share, $100; payable by the average. 

Mrs. A. McUormick, 1 share, $100; payable by the average. 

J. Norcross, 2 shares, $200; payable by the average. 

J. S. Pemberton, $50; donation, payable when factory is completed. 

Frank Rice, 1 share, $100; donation, payable when factory is com- 
pleted. 
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J. W. Rutherford, 5 shares, $500; payable by the average. 

J. E. Thompson, 1 share, $100; payable in one installment, July 1, ’76. 

L. W. Trammell, 5 shares, $500; payable by the average. 

West, Edwards & Co., 5 shares, $500; payable in one installment 
July 1, 1876. 

A. ©. & B. F. Wyly, 2 shares, $200; payable by the average. 

Thos. Alexander, 10 shares, $1,000; donation, payable when factory 


is completed. 
Akers & Bro., 1 share, $100; payable in one installment, July 1, 1876. 


Adair & Bro., 3 shares, $300; payable by the average. 

Geo. W. Adair, 10 shares, $1,000; payable by the average. 

B. B. Crew, 1 share, $100; payable quarterly. 

Plaintiff closed. 

James W. English, for defendant: “Was a director of 
plaintiff's company, and was present at the meeting of May 
20th, 1875. When it was ascertained that only 1,900 shares 
had been taken, a discussion arose as to what should be done 
in order to get up the remaining stock, so as to make the 
subscriptions which had been obtained binding, when Mr. 
Kimball announced that he would take the remaining 600 
shares, amounting to $60,000. This subscription was made 
by Mr. Kimball for the purpose of completing the 2,500 
shares, and thus make the subscriptions binding which had 
been already made. Witness, at the time, knew nothing of 
Kimball’s condition or ability to pay. Witness acted in 
good faith in voting to close the books.” 

Anthony Murphy testified to about the same as English, 
and, in addition, that there was about $20,000 of subscrip- 
tions taken (besides Kimball’s) that were utterly worthless, 
but that he supposed they could work them in during the 
progress of the work, and in that view he acted in good 
faith. He asked Kimball as to his intentions about paying 
for the stock, and he said he would pay for it, or place it 
with his friends. 

Testimony closed. 

After argument of counsel and charge of court, the jury 
returned a verdict for plaintiff for amount sued for, with 
interest and cost. During same term, defendant moved the 
court for a new trial, on the following grounds, to-wit : 
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1. Because the court erred in overruling defendant’s de- 
murrer to plaintiff's declaration. 

2. Because the court erred in sustaining plaintiff's demur- 
rer to defendant’s special plea. 

3. Because the court erred in striking defendant’s’plea of 
non est factum. 

4, Because the court erred in admitting, over defendant’s 
objection, the book containing the names of subscribers for 
stock in said company, it appearing, from the evidence, that 
said book was a copy. 

5. Because the court erred in allowing plaintiff to intro- 
duce evidence to show that the conditions precedent in said 
subscriptions had been complied with before suit brought, 
there being no allegation to that effect in plaintiff's decla- 
ration. 

6. Because the court erred in refusing to allow defendant 
to prove by J. W. English and A. Murphy, witnesses whom 
he had sworn, and by whom the facts could have been 
proved, that he, Kimball, had said, since he made said sub- 
scription for $60,000, that he did not expect or intend, at 
the time he made the subscription, to pay for the same, but 
only took it to make up the $250,000 required by the charter, 
to make the other subscriptions for stock binding on the 
other subscribers. 

7. Because the court erred in the following charge to the 
jury: “ Under these rules (meaning the rules prescribed 
by the directors,) the directors had the right to prescribe the 
mode and manner in which the capital stock should be paid 
in, and to make provision for the same. My construction 
of that is, that if the directors had the right to prescribe the 
mode in which the stock should be paid, they would have 
the right, in case a man had subscribed to the capital stock 
in cash, to commute that subscription for labor and materials 
or either, at a fair valuation. If these directors, when a cer- 
tain amount was subscribed, and that amount payable in 
materials or labor, at a fair valuation, or anything else, at a 
fair valuation, that was valuable, or that the company 
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needed, and which would answer the place of money, they 
had the right to take such subscription,” there being no 
evidence on that point. 

8. Because the court erred in the following charge, to- 
wit: “There must be somebody to decide whether the 
$250,000 has been subscribed or not. Each individual stock- 
holder cannot—one officer cannot—and there must be au- 
thority somewhere to say when the $250,000 has been sub- 
scribed. Most clearly that authority is lodged in the direc- 
tors, and when a man becomes a stockholder by subscription, 
he assents that the right and power to determine when the 
$250,000 is subscribed is lodged in the directors.” 

9. Because the court erred in the following charge, to-wit: 
“My judgment is that the power was granted to these 
directors, under the charter, to determine when the $250,000 
was subscribed.” 

10. Because the court erred in the following charge, to- 
wit: “My idea is that the directors had the power to take 
subscriptions of stock in labor and materials, or any other 
specific, if such was necessary to the building of the factory. 
It is all subject to the discretion of the directors, and it is 
for them to say when it is needed.” 

11. Because the court erred in the following charge, to- 
wit: “ The point is made that because Kimball was not at the 
time worth $60,000 his subscription should not be counted. 
I think his subscription is to be governed by the same prin- 
ciples as other subscriptions. The 1st of July, 1875, was 
approaching, and only $190,000 had been subscribed. (I say 
this because admitted on both sides.) If $250,000 should 
not be subscribed by the 1st of July, 1875, the whole enter- 
prise was a failure. $190,000, the bulk of that amount, was 
subscribed. It is to be presumed that all interested in the 
erection of the factory had done their best towards getting 
up the $250,000, and had failed to get up that amount by 
$60,000. That is the situation of the board of directors, and 
the stockholders were pressing on them to go on, not only 
for the material good of the stockholders, but for the good 
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of the community in which they resided. This was the 
situation of the direetors. What should they do? Kimball says 
that to make the matter sure, he would take the balance, 
$60,000. You have heard the testimony of these directors. 
Did they, in the taking of Kimball’s stock, exercise due cau- 
tion? Did they act in good faith, in solemn good faith ? 
Did they believe that the subscription was necessary to the 
success of the enterprise, and that it was a subscription that 
would be honestly paid? If the subscription was good at 
the time, it could not be vitiated because subsequently it 
could not be paid. You can take into consideration the 
amount of money paid on it, if there was any money paid 
on it, any considerable or reasonable amount paid, or any 
amount proportionate to what the other stockholders paid, 
you will take that into consideration to estimate the good 
faith of the directors and of Kimball. If there has been any 
collusion between some of the stockholders and directors, if 
there was a combination between them to practice a fraud 
upon the other stockholders, that would be a bad subscrip- 
tion, and the prima facie case would be altered.” This part 
of the charge, besides being contrary to law, is without evi- 
dence to support it. 

12. Because the court erred in the following charge, to- 
wit: “This isa case in which there are very important 
principles, important amounts, and very important interests. 
This defendant is not the only one that will be affected by 
your verdict. If he should be released from his obligation 
it will follow that other stockholders will be released, and 
they could not be forced to pay. The same defense which 
will release him will release others.” 

13. Because the court erred in the following charge, to- 
wit: “You must be satisfied that the $250,000 was subscribed, 
and that it was so determined by the directors. If you de- 
cide it was, then it was your duty to find for the plaintiff 
$720.00.” 

14. Because the charge of the court is argumentative. 

15. Because the verdict of the jury is contrary to the evi- 
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dence, contrary to the charge of the court, and contrary to 
law. 

The hearing of said motion was, by an order of court, ad- 
journed over until vacation, and, on the hearing, was over- 
ruled, and a new trial refused. To which action of the 
court defendant excepted. 

The first and second grounds in the motion for a new 
trial were not insisted on here. 

1,2. There was no error in admitting in evidence the 


book containing the names of subscribers for stock in the © 


company, nor in excluding Kimball’s declarations as set forth 
in the sixth ground of the motion for a new trial. 

3. The defendant having appeared at the first term of the 
court and filed his plea of the general issue, it was compe- 
tent for the defendant to amend that plea at a subsequent 
term by filing a plea of non est factum, according to the 
rulings of this court in Stanton vs. Burge, 34 Ga., 435; 
Akin vs. The Ordinary of Bartow County, 54 Ga., 59 ; and 
Cahn vs. Newhouse, 69 Ga., 50. When there is no plea filed 
by the defendant at the first term of the court, he cannot 
file a plea of non est factum at a subsequent term, by way 
of an amendment to his pleading, because he has no plea to 
amend by; but when there is enough in his pleading to 
amend by, he may do so. Code, §3479. The striking of 
the defendant’s plea of non est factum was therefore error. 


4, One ground of the defendant’s defense against the pay- | 


ment of his subscription of stock to the company, is that 


2,500 shares of stock, amounting to $250,000, was not bona ‘ 


Jide subscribed on or before the 1st of July, 1875, as stipu- 
lated in his contract of subscription. The board of directors 
of the company having accepted and approved the subscrip- 
tion of the stock to the company to the amount of $250,000, 
the burden of proof was on the defendant to shuw that the 
subscriptions of stock were not real bona fide subscriptions, 
that the same, or some part thereof, were of no real value, 


and could not be collected; or that the same, or some part_ 


thereof, were bogus or fraudulent subscriptions. 









L 


} 
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5. In regard to the value of the subscriptions payable in- 
things other than cash, the burden of proof was on the com- 
pany to show that the specific articles of property and things 

/ subscribed, would be available to the company the same as 
\\ cash, and in like installments as the cash payments, and at 
the same time when the cash ought to be paid in and ex- 
_ pended in behalf of the company. 

In the view which we have taken of this case, the charge 
of the court to the jury was error, and especially that portion 
of the charge embraced in the eleventh and twelfth assign- 
ments of error. 

Let the judgment of the court below be reversed and a 
new trial be had in conformity with the views indicated in 
the foregoing opinion. 

Judgment reversed. 


Tirrt & Company vs. Mayo e¢ al. 


Whilst under the ruling in 56 Ga., 309, a trustee cannot create a lien 
upon the property of the trust estate for supplies furnished to make 
a crop, because of the prohibition in section 2335 of the Code, yet 
the cestui que trust, though a married woman, under the decision in 
52 Ga., 205, had power in 1872 to mortgage her separate estate, just 
as a feme sole could do, unless restrained by the deed of trust. 


Trusts. Mortgage. Lien. Husband and wife. Before 
Judge Wright. Dougherty Superior Court. April Term, 
1878. 


Reported in the opinion. 


Warren & Hosss; Srrozer & Smrra, for plaintiffs in 
error, cited, as to power of cestui que trust to mortgage, 
52 Ga., 205; 55 Zb., 41; 39 Zb., 41. 


D. H. Pore; OC. B. Wooren, for defendants, cited, on 
want of power in trustee to mortgage, Code, §2335; 56 
Ga., 309. 











AUGUST TERM, 1878. 


Tift & Co. vs. Mayo et al. 
JACKSON, Justice. 


The Messrs. Tift foreclosed their mortgage against Mrs. 
Mayo and husband, as trustee, for two or three thousand 
dollars, for supplies furnished the trust estate to make crops 
and for the support of herself and family, and the mortgage 
ji. fa. was levied upon the property of the estate. It was 
met by an affidavit of illegality, the first ground of which 
was that the trustee could not make a valid mortgage of the 
trust estate, and thereupon, upon an inspection of the mort- 
gage and the rule to foreclose, and the order of the court 
authorizing the trustee to mortgage, the court passed the 
following order: “It is ordered by the court that the first 
ground of illegality be sustained, and the levy dismissed.” 

The question is, was this order or judgment right? The 
mortgage was executed by Mrs. Mayo, the cestuz que trust, 
as well as by her husband, the trustee. The deed of trust 
was not before the superior court, nor is it before us, and, 
therefore, we do not know what was the interest of Mrs. 
Mayo in the property of the trust estate, whether a life in- 
terest or a fee; but, under the ruling of this court in 52 

Ga., 205, Mrs. Mayo had the legal right, after the passing 
of the act of 1266, and this mortgage was made in 1872, to 
mortgage that interest. Whilst, therefore, under the Code, 
section 2335, and the ruling in 56 Ga., 309, this trustee 
could not mortgage the trust property, yet Mrs. Mayo could 
mortgage whatever interest she had in it, and such interest 
was subject to pay the debt. Therefore it was wrong to 
dismiss the levy, but the case should have been regularly 
tried by a jury, and if Mrs. Mayo was not restricted by the 
terms of the trust to mortgage her separate estate, that es- 
tate should be found subject to pay this mortgage which 
she herself made. The ruling in 52 Ga. is very broad, 
and puts her upon the footing of a feme sole as to her sep- 
arate estate, unless her power is controlled by the provisions 
of the paper creating the trust. 
Judgment reversed. 
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Swot e¢ al. vs. OLIVER et al. 


1. Where, in 1842, a free person of color paid the purchase money for 

certain land, and title was made to a third party in his own name, 
but upon an agreement with her to hold it in trust for hér and her 
heirs, such trust was void, as being contrary to the then declared 
policy of the state. Neither she nor her heirs could enforce it. 
The deed from the city of Savannah to Cally provided that he was to 
pay a stipulated amount quarterly as ground-rent; that ‘‘in case of 
failure herein for the space of twenty days after any of the said quar 
terly payments shall become due, that then the said lot and premises 
shall revert to the corporation of said city, who shall immediately 
thereafter possess the power of re-entry ; and having by means of their 
proper officers executed such power, and given a notice thereof in 
writing posted on the premises, suid lot, with all the improvements 
thereon, shall be considered, at the expiration of ten days thereafter, 
as absolutely revested in the corporation, and the estate by these 
presents created, determined to all intents and purposes as fully as if 
the same had not been bargained for or purchased.” 

Held, that if the city, by its proper officer, posted a notice of re-entry 
on the lot according to the terms of the deed, such act would consti- 
tute a re-entry thereon, and, after the expiration of ten days, would 
defeat the title of the purchaser. 


Estates. Trusts. Contracts. Persons of color. Deeds. 
Before Judge Tompxins. Chatham Superior Court. Feb- 
ruary Term, 1878. 


Oliver e¢ al claimed the land in dispute through Aspasia 
Mirault. Cronk claimed it as administrator of Cally, who 
died pending the litigation. Each party filed a bill against 
Swoll, who claimed under a purchase from the city of Sa- 
vannah and others; the cases were tried together. 

For the other facts see the decision. 


W.D. Harven; R. E. Lester, for Swoll e al. cited as 
follows: Nature of Cally’s title, T. U. P. Charlton, 113; 
Savannah City Code, 1871, pp. 104, 94. Bills demurrable, 
Adams Eq., 303; Code, §§3114, 3123, 3124. Conditional 
limitation in deed, Walker’s Am. L. (6th Ed.), 331; Smith’s 
Land & Ten., 152; 2 Bl. Com., 154. Entry sufficient, 1 
Hilliard on Real Property, 83 ; 2 Saunders’ Pl. & Pr., pt. 2, 
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1133, 1083, 1086, 1093 ; 11 Mod., 74; 1 Stark., 56, 130; Doct. 
& Stud., 30; 2 Bouv. Inst., 264. Custom, Code §3805; 10 
Wal., 390. Actual entry not necessary, Walker’s Am. L., 
(6th Ed.) 331; Smith’s Land. & Ten., 110; 1 C. & P., 346; 
15 M. & W., 718; Ang. on Lim., §369, (3d Ed.); Tyler on 
Eject., 36. Statute of limitations, Ang. on Lim., (3d Ed.) 
§438 ; 3 Hill, (N. Y.) 344; 7 East, 299; 5 Cowen, 123. 


A. B. Sarru, for Oliver e¢ al., cited as follows: Under act 
of 1818, forfeiture by escheat, Cobb’s Dig., 249, 993. Re- 
quirements precedent to forfeiture, 2 Curtis C. C., 439; 
4 Kent Com., 427; Blackwell on Tax Titles, 460-468; 
50 Ga. 422; 27 EB. C. L, 179; 5 B. & A, 765; 2 
Bl. Com., 344, 349; 3 Jb. 259; 25 Me. 362; 31 Ga., 
700; 2 Just., 221; 5 Coke, 52; 3 7b., 10; Blackwell on T. 
T., 459-472 ; 7 Cranch, 603-622. 7 Wend., 368; 16 Pick., 
177-180; 13 Wend., 546-8; 2 Bl. Com., 267 ; 44 Miss., 367, 
372-4; 24 Jb., 16; Blackwell, 460, 531, 533; 3 Littleton, 
38; 1 Littleton, 60. Forfeiture waived, Code §§1, 2, 3, 5, 
145, 5236, 4449. Act of 1818 repealed and obsolete ; effect 
of same, acts 1866, p. 239; 5 Cranch, 281; 6 /6., 329; 12 
Ga., 475, 495; 16 N. J. (1 H. & W.), 285; 26 Barb., 23; 
1N. H., 61; 10 Watts, 351; 6 N. Y., 281; 7 Penn. St., 
173; 17 Ala., 328; 5 Ind., 535; 17 La., 182; 12 Md., 322; 
1 Murphy, N. C., 465; 13 How., 431; 10 Wend., 266; 
13 Pick., 546; 16 Zd., 179-80. Re-entry, 1 Bouv., 528, 
2 Té., 429; 2 Bl. Com., 174; 20 Ga., 566; 4 Cranch, 403 ; 
4 Wheaton, 77. 


T. M. Norwoop, for Cronk, adm’r., cited as follows: Mi- 
rault (a person of color) cannot take, Cobb’s Dig., 993, §8 ; 
46 Ga., 399; 58 Jb., 118; 5 7b., 416; 11 7b.,457. Require- 
ments before escheat, 20 Ga., 566; 7 Cranch, 620, e¢ seq.; 
5 1b., 281; 4 Jacob’s Dic., (office found). Re-entry, 2 Bouv. 
Inst., 264; 8 Bac. Abr., 482; 7 Term. R., 117; 20 Ga., 566. 


Warner, Chief Justice. 


The complainants, as the heirs at law of Aspasia Mirault, 
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filed their bill against the defendants, praying that they 
might be decreed to execute good and sufficient titles to lot 
number 22, Pulaski ward, in the city of Savannah, upon the 
allegations contained therein. It also appears from the 
record that George Cally filed his bill against Swoll-and the 
city of Savannah, claiming the same lot as his property, 
and prayed that a deed therefor which had been executed 
by the city to Swoll might be delivered up to be can— 
celed ypon the allegations contained therein. By con- 
sent of the parties thereto, both cases were consolidated and 
tried together, and the jury, under the charge of the court, 
found the following verdict: 

“We, the jury, find that when the city of Savannah 
caused the notice of re-entry to be posted on the lot of land 
in dispute, number 22, Pulaski ward, in 1872, and advertised 
the same for sale for non-payment of ground rent, that there 
was due as ground-rent on said lot to the city the sum of 
$41.43. We further find that before the advertisement 
and sale of said lot, on the 7th of May, 1872, by the city for 
non-payment of ground-rent, that the city of Savannah had 
not regularly and lawfully re-entered upon said lot, under 
the terms of the deed of said lot to George Cally, on the 
29th of April, 1842. 

“ We further find that the money paid by George Cally 
to the city for said lot was the money of Aspasia Mirault, 
and that Cally agreed with said Aspasia Mirault that he 
would take the deed in his own name, but in trust for the 
use and benefit of said Aspasia Mirault and her lawful heirs, 
and that after said purchase by Cally, said Aspasia Mirault 
did possess, control and enjoy said lot with the knowledge 
and consent of Cally, and that she did pay, or cause to be 
paid, the taxes, ground-rent, and other dues upon said lot, 
with her own money. 

“We further find, that George Cally, in his lifetime, did 
act as the trustee of the said Aspasia Mirault, and recognize 
and admit and treat her as the true owner of said lot num- 
ber 22, Pulaski ward, and that Robert S. Oliver, Charles B. 
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Styles, Louisa Burton and Mary A. Jackson, are the lawful 
and only surviving heirs of said Aspasia Mirault. 

“We further find that the sale of said lot of land by the 
city of Savannah, on the 7th of May, 1872, to William 
Swoll, was not a valid and lawful sale. 

“We further find that Aspasia Mirault, in her lifetime, 
did put valuable improvements upon said lot of land after 
the purchase from the city in 1842, and that the said lot of 
land, with the erections, is the property of the lawful heirs 
of Aspasia Mirault. 

“ We further find that George Cally, before the sale at 
which Swoll bought, did know that the city of Savannah 
had, according to its usual custom, re-entered upon said 
land and advertised it for sale. That is, we find that Cally 
knew that the city had done, through its proper officers, 
everything which the city claims should be done to effect a 
re-entry and re-possession of the lot under the terms of the 
deed to Cally, by the city, of 29th April, 1842. 

“ We further find that George W. Styles, city marshal of 
Savannah, was the proper officer to make the re-entry upon 
the lot of land, and that he did cause the notice of re-entry 
to be posted upon the premises more than sixty days before 
the sale to Swoll on the 7th May, 1872.” 

A motion was made for a new trial on the grounds therein 
stated which was overruled, and defendants excepted. It ap- 
pears from the evidence in the record, that on the 29th April, 
1842, the city of Savannah conveyed by deed lot No. 22, 
Pulaski ward, to George Cally, “to have and to hold the 
said lot, with all and singular the advantages thereunto be- 
longing, unto the said George Cally, his exegutors, admin- 
istrators and assigns forever, on this express condition, nev- 
ertheless, that if the said George Cally, his executors, ad- 
ministrators and assigns, do and shall yearly and every year 
during such time as the said valuation money shall remain 
unpaid, by four equal and quarter-yearly, payments, pay or 
cause to be paid into the city treasury of Savannah afore- 
said, the sum of forty-one dollars and thirty-three cents, as 

17 
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ground-rent for the use and occupation of said lot and 
premises, the first quarterly payment to be made on the 
29th day of July next ensuing, and in case of failure here- 
in for the space of twenty days after any of the said quar- 
terly payments shall become due, that then the said-lot and 
premises shall revert to the corporation of said city, who 
shall immediately thereafter possess the power of re-entry ; 
and having, by means of their proper officers, exercised 
such power, and given a notice thereof in writing, posted 
on the premises, the said lot, with all the improvements 
thereon, shall be considered, at the expiration of ten days 
thereafter, as absolutely revested in the corporation, and 
the estate by these presents created, determined, to all in- 
tents and purposes, as fully as if the same had not been 
bargained for or purchased, any sale or incumbrance or 
other act made or suffered by the said George Cally, his 
executors, administrators or assigns, or others under him or 
them, to the contrary thereof in anywise notwithstanding.” 

1. There were three questions presented by the evidence 
in the record for the adjudication of the court and jury on 
the trial of the cause. First, was Aspasia Mirault a free 
person of color, and did she pay the purchase money for 
the lot in dispute, and was the deed therefor made to Cally 
to hold the title to the lot in trust for her? If such were 
the facts, as shown by the evidence, then the trust in her 
favor under the deed to Cally, as the law then stood (29th 
of April, 1842), was void by the eighth section of the act 
of 1818, as being against the then declared policy of the 
state. Cobb’s Digest, 993; Bennett vs. Williams, 46 Ga., 
399; Munroe vs. Bassinger, 58 Ga., 118. If Aspasia Mi- 
rault could not enforce the trust under the deed to Cally 
if she were in life, her heirs cannot do so after her death. 

2. Did Cally pay, or cause to be paid, into the city 
treasury of Savannah, the quarterly payments as stipulated 
in the deed to him, so as to defeat the right of the city to 
re-enter upon the lot ¢ 

8. If Cally did not pay, or cause to be paid, into the 





AUGUST TERM, 1878. 253 


The Brunswick and Albany Railroad vs. Toomer, adm’r, 


city treasury of the city of Savannah, the quarterly pay- 
ments as stipulated in the deed, did the city of Savannah ex- 
ercise the power of re-enter on said lot by its proper offi- 
cer, and give notice thereof in writing, posted on the prem- 
ises, as stipulated in said deed? If it did, then the city, af- 
ter the expiration of ten days thereafter, according to the 
terms of the contract, is to be considered as having exercised 
its power and right to re-enter upon the lot, and as having re- 
invested itself with the title thereto, as stipulated in the con- 
tract of the parties thereto, the same not being in contra- 
vention of any law or declared policy of the state. The 
court charged the jury, amongst other things, to the effect 
that if the city had, by its proper officer, posted a notice 
on the lot of its re-entry thereon for the non-payment of 
the ground-rent, ae stipulated in the deed, that it would not 
constitute a re-entry, and defeat Cally’s title to the lot. 
This charge of the court, in view of the stipulations con- 
tained in the deed, was error, inasmuch as the parties, by 


their own voluntary contract, agreed with each other as to 
what acts should constitute the evidence of such re-entry 
on the lot by the city. Let a new trial be granted, and the 
cause be tried in conformity with the views of this court 
as expressed in this opinion. 

Judgment reversed. 


Tae Brunswick anp AtBany Rattroap vs. Toomer, adm’r. 


1. An exception to, and assignment of error upon, the entire charge of 
the court, without specifying any particular error therein, is too 
vague and indefinite to be considered by this court, unless the en- 
tire charge is illegal. 

. Where there is evidence to sustain the verdict, this court will not 
control the discretion of the superior court in overruling the motion 
for a new trial on the ground that the verdict is against the weight 
of the evidence. 


Practice in the Supreme Court. New trial. Before 
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Judge Ortse. Dougherty Superior Court. April Term, 
1878. 


Report unnecessary. 


Warren & Hosps, for plaintiff in error, cited 45 Ga., 
180; 51 Zd., 470; 30 7d., 48; 47 Zb., 546; 58 Zd., 107. 


D. H. Pops; Srrozer & Smita; S. Hatt, for defendant, 
cited as follows: Error not plainly specified, Code, §4251 ; 
Rule 8 supreme court; 59 Ga., 185. On merits of case, 
Code, $3016; 48 Ga., 423; 47 7b., 546; 55 N. H., 413; 20 
Am. R., 220; 51 Ga., 470; 30 Zb., 48; 4 Cush., 291. 


Jackson, Justice. 


Two points are made in this case: first, that the charge 
of the court is wrong; and secondly, that the verdict is 
against the evidence. 

1. In respect to the first, it is enough to say that the ex- 
ception is to the entire charge, without specifying what is 
wrong in it. Such an exception will not be considered by 
this court unless all the charge is wrong. Saulsbury, Res- 
pass & Co. vs. Wimberly, 60 Ga., 78. 

Much of this charge is certainly right, and if any of it be 
wrong, the plaintiff in error has not pointed it out in his bill 
of exceptions, and we cannot otherwise see it. 

2. There is evidence to support the verdict. One wit- 
ness swears that the injury amounted to $25.00 an acre upon 
thirty-two acres taken by the company for right of-way. 
The other differs. The jury believed the first. The ver- 
dict is $1,000. The $800 ($25.00 an acre multiplied by 
thirty-two acres makes that sum) might be increased by in- 
terest for several years from the time the land was taken 
and the bale of cotton destroyed, which would amount 
to more than the verdict. Therefore, the presiding judge 
did not abuse his discretion in sustaining the verdict, and 
the judgment is affirmed. 

Judgment affirmed. 
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GwYeEr vs. KENNEDY. 


. Upon affirmance by this court, the plaintiff has his option either to 
enter up judgment against the principal and sureties on the superse- 
deas bond, as in cases of appeal, or to cause execution to issue 
against them without, as in cases of bonds to stay execution. 

. The security could at any time have caused execution to be issued, 
paid it off, taken control of it, and collected the amount due from 
the parties liable thereon, in the same manner as on an execution 
based on a stay-bond. 


Judgments. Executions. Principal and surety. Bonds. 
Supersedeas. Practice in the Superior Court. Before 
Judge Hittyer. Fulton Superior Court. April Term, 
1878. 


Reported in the decision. 


Jno. T. Gienn, for plaintiff in error, cited as follows: 
Quashing jf. fa. error, acts 1870, p. 416; Code, §§4263, 
3662, 4287; 42 Ga., 238; 45 Zd., 81. Lllegality demur- 
rable, Code, §2154; 3 Ga., 248; 33 Zb., 173-184; 55 Jb., 
374; DeColyar on Guar., 408, 410-414. 


D. F. & W. R. Hammonp, fur defendant, cited as fol- 
lows: Judgment must be entered, act 1870, p. 416; Code, 
§§3661, 3662, 3571; contrast date of 42 Ga., 238; 45 J0., 
81; 40 7b., 127. Surety discharged, 37 Ga., 428; 3 Jb., 
412 ; Code, §2154; 52 Ga., 555. 


Warner, Chief Justice. 


Robert C. Gwyer sued the Atlanta Mining and Rolling 
Mill Company in Fulton superior court, and obtained judg- 
ment. The company carried it to the supreme court, giv 
ing a supersedeas bond with John D. Gray and Allen Ken- 
nedy as sureties. The judgment was affirmed by the si- 
preme court, and this affirmance was made the judgment 
of the superior court on May 7th, 1873. On 23d Novem- 
ber, 1877, execution was issued against the company as 
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principal, and Gray and Kennedy as sureties, and on De- 
cember 8, 1877, was levied on property of Kennedy. No 
judgment was entered on the supersedeas bond. On De- 
cember 22d, 1877, Kennedy filed an affidavit of illegality to 
the execution, on the grounds— 

1. Because no judgment had been entered on the bond. 

2. Because the failure to enter judgment at the April 
term, 1873, or any subsequent term, increased his risk as 
surety, and discharged him. The judgment would have 
been a lien upon the property of Gray, his co-surety, and 
he could have paid it off and controlled it. 

3. Because when the judgment should have been entered, 
to-wit: May 7, 1873, Gray was solvent, and could have been 
coerced to pay his half of the judgment, and he has since 
become insolvent, which damages and discharges Kennedy. 

4. Because the failure to enter judgment from May 7th, 
1873, to November 23d, 1877, four years six months and 
sixteen days, increased his risk, and damaged and discharged 
him in this: if the 7. fa. had been issued at the time re- 
quired by law against him and Gray, he could have paid it 
off and controlled it against Gray, who was solvent on May 
7th, 1873, but has since become insolvent, and he could not 
collect it out of him, neither all nor any part. 

5. Because when the judgment was rendered and affirmed, 
and for a considerable time subsequent thereto, the Scofield 
Rolling Mill Company, the successor of the Atlanta Mining 
and Rolling Mill Company, was solvent and able to pay said 
judgment, but has since become insolvent. It was liable 
for said judgment, and could have been forced to pay it. 
The failure to take steps to collect the judgment, and to 
issue execution, or to enter judgment on bond, etc., dam- 
aged and discharged him. 

Counsel for plaintiff in 7. fa. moved to dismiss the affi- 
davit as insufficient in law. Counsel for Kennedy moved 
to quash the 7. fa. because no judgment had been entered 
on the supersedeas bond. 

The court refused to dismiss the affidavit, but passed an 
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order quashing the fi. fa., and sustaining the illegality as to 
the first ground, whereupon plaintiff in fi. fa. excepted. 

1. The main controlling question in this case, is whether 
the execution which issued in favor of the plaintiff against 
the Atlanta Mining and Rolling Mill Company as principal, 
and John D. Gray and Allen Kennedy as securities, on a 
supersedeas bond in a case carried up to this court, in which 
the judgment of the court below was affirmed, was a valid 
and legal execution as against the securities without a for- 
mal-judgment having béen entered up against them on said 
supersedeas bond. The solution of that question involves 
the construction of the act of the general assembly of the 
28th of October, 1870, which declares that when the judg- 
ment of the court below shall be affirmed in the supreme 
court “it shall and may be lawful for the party gaining said 
case in the supreme court tu enter up judgment against the 
principal and his securities on said bond, in the same way 
and manner that judgment is entered up on appeal bonds, 
or bonds given for the stay of execution.” This act should 
be construed in view of the then existing law in relation to 
entering judgment on appeal bonds, or bonds given for the 
stay of execution. By the 3571st section of the Code it is 
declared, that in all cases of appeal, where security has been 
given, the plaintiff or his attorney may enter up judgment 
against the principal and surety jointly and severally, ete. 
But in cases in which bond and security has been given for 
the stay of an execution for sixty days, as provided by the 
366 1st section, and after the expiration of that time, if the 
judgment is not paid, execution shall then issue against the 
party and his security without further proceedings thereon. 
Code, §3662. Thus it will be perceived that when bond 
and security has been given for the stay of an execution 
(which is analagous to a supersedeas bond) no judgment on 
the bond is required to authorize an execution to issue against 
the party obtaining the stay of execution and his security, 
but that the execution shall issue against such party and his 
security without further proceedings thereon. The true 
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intent and meaning of the act of 1870 was to declare that 
the party gaining his case in the supreme court might, if 
he thought proper to do so, enter up judgment against the 
principal and his securities on the supersedeas bond in the 
same way and manner that judgment is entered up on ap- 
peal bonds, or he might proceed on the bond as on bonds 
given for the stay of execution ; that either mode of pro- 
ceeding should be lawful and binding; and such in effect 
was the ruling of this court in Munroe vs. Dumas, 42 Ga., 
238; and in Young vs. Wise, 45 @&.,81. The order, there- 
fore, quashing the plaintiff's 77. fa. was error. 

2. It necessarily follows from the view that we have taken 
of the plaintiff’s 7. fa., which issued on the supersedeas bond 
for the eventual condemnation money in the cause, that tlie 
court erred in overruling the plaintiff's motion to dismiss 
the defendant’s affidavit of illegality. The defendant, as 
security, could at any time have caused the execution to be 
issued, and could have paid it off, taken control of it, 
and enforced its collection out of the property of the, par- 
ties who were liable for its payment, all the parties to the 
execution being liable for the payment thereof, in the same 
manner as on an execution issued on a bond given for the 
stay of an execution. 

Let the judgment of the court below be reversed. 


Conyers vs. FIevp. 


A witness may be interrogated as to the state of his feelings towards 
one of the parties, but it is not competent to inquire into the cause 
thereof. 


Witness. Evidence. Before Judge Hatt. Bartow Su- 
perior Court. November Adjourned Term, 1877. 


Reported in the decision. 


Sransett & Worrorp; A. T. Akerman, for plaintiff in 
error, cited Code, §3876 ; 9 Ga., 121. 
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A. Jounson, for defendant, cited (that discretion of court 
below would not be controlled) Code, §3714; 1 Kelly, 574 ; 
14 Ga., 145; 11 7b, 331; 57 Lb, 609; Code, §§3717, 3715; 
52 Ga., 480; 57 Ib., 329. 


Warner, Chief Justice. 


This was an action of trover brought by the plaintiff 
against the defendant, to recover the possession of a piano 
and other personal property. On the the trial of the case, 
the jury, under the charge of the court, found a verdict for 
the defendant. A motion was made for a new trial, on the 
grounds therein stated, which was overruled, and the plain- 
tiff excepted. The evidence as to the ownership of the 
property was conflicting. 

It appears from the record and bill of exceptions that the 
defendant introduced John H. Hyer as a witness, who tes- 
tified to an admission by the plaintiff that he had given the 
property in dispute to the defendant, or her children. 

On the cross-examination, he said that he had, or had had, 
unkind feelings to the plaintiff. Defendant asked him the 
cause of those feelings. To thisinquiry plaintiff objected. 
The court overruled the objection, and permitted the wit- 
ness to testify, notwithstanding the objection, as follows: 

“T had a disagreement with the plaintiff in the year 
1870 . . . because, for one thing, he monopolized my 
daughter’s company, and I did not like it. He did not suit 
me for a son-in-law. He attacked me about it, and I told 
him I could not think of his marrying my daughter, and 
that he was not the kind of man I wanted my daughter to 
marry. 

“Did buy some mules from plaintiff, and gave him my 
note for part of the purchase money. Did not threaten to 
homestead against the note unless he would take cotton at 
two cents above the market price, but I did think and speak 
hardly of plaintiff, because the note I had given for the 
mules had been altered without my knowledge or consent, 
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so as to attempt to retain or make a lien on the mules by 
putting something in the note that was not there when it 
was made.” 

To all of which testimony plaintiff objected, the admis- 
sion of which was one of the main grounds of error insisted 
on in the motion for a new trial, which was overruled, and 
the question is, was that evidence admissible? According 
to the ruling of this court in Bishop vs. The State, 9 Ga., 
121, the admission of that evidence was error. How far 
that evidence may have prejudiced the minds of the jury 
against the plaintiff in this closely contested case, it is im- 
possible for us to know. The safe course is to adhere to 
the rule as we find it, and exclude the evidence. 

Let the judgment of the court below be reversed. 


Myers & Marovs vs. Picqust. 


In order for a junior mortgage to take precedence of an unrecorded 
senior mortgage, the junior must be duly recorded within the time 
prescribed by law. 


Mortgages. Before Judge Porrte. Richmond Superior 
Court. April Term, 1879. 


Reported in the opinion. 


J.8. & W. T. Davmson; H. D. D. Twiaas, for plaintiff 
in error, cited Code $1957; 53 Ga., 675; 54 Jb., 353, 
529, 543; 57 Lb., 347; 53 7b., 89; 52 Td., 414; 59 Zd., 256; 
54 Jb., 620; 41 7b., 202; 37 7b., 392; 5 Otto, 18; 16 Wal- 
lace, 271; 47 Me., 513; 40 Ga., 540; 56 /b., 79; Code, 
883092, 3119; 24 7b.,305; 25 7b.,687; 13 7b.,443; Code, 
§§2705, 1990; 59 Ga., 466; 4 7d., 163; 40 7d., 539. 


©. H. Conen; A. D. Picquer; J. Ganant, for defendant, 
cited Cobb’s Dig., 172; Code, $5145; 48 Ga., 461; 49 Zd., 
165; 38 Zb., 459. 
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Jackson, Justice. 


In this case Matilda Picquet held the senior mortgage, but 
it was not recorded in time; Myers & Marcus held a junior 
mortgage, also not recorded in time, but recorded two hours 
before the senior was recorded. These mortgages contested 
for the proceeds of the property mortgaged, in the hands of 
the sheriff ; the court below gave it to the senior mortgage, 
and the question is, is that judgment right ? 

The Code, $1357, declares “ mortgages not recorded within 
the time required remain valid as against the mortgagor, 
but are postponed to all other liens created or obtained, or 
purchases made, prior to the actual record of the mortgage.” 
The statute here certified is found in Cobb’s Digest, p. 172, 
and shows to what sort of lien, if created by mortgage, the 
older, unrecorded in time mortgage is postponed. That 
statute reads: “Upon failure to record any mortgage as 
hereinbefore required, within the time or times hereinbefore 
specified for recording the same, that then, and in such case, 
all judgments obtained before the foreclosure of said mort- 
gage, and also any mortgage executed after the same, and 
duly recorded, shall take lien on the said mortgaged prop- 
erty in preference to the said mortgage.” So that construing 
the statute and the Code together, as in part materia, it is 
clear that the younger mortgage must be duly recorded 
within the time the law requires before it can postpone the 
elder. Should they be so construed together? Unquestion- 
ably, unless the statute is superseded by the Code; for the 
constitution of 1868 (Code, $5145) continues the statutes “not 
superseded by said Code, though not embodied therein” as 
law. This act of 1827 is not superseded by the Code—this 
section of it, we mean section 33, because it can stand in 
entire harmony with the Code. For the Code postpones the 
older mortgage when not recorded, to liens created after its 
execution, and the statute enacts that if that lien be a mort- 
gage, it must be recorded in time. Both can stand to- 
gether, and be construed together, and the Code will not be 
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held by mere implication—and that not a strong much less 
a necessary implication—to repeal or supersede the statute. 
We think, therefore, that the older mortgage had the better 
lien, and that the case was ruled right by the court below. 
Judgment affirmed. 


Hawkins vs. Brevet. 


. Parol evidence to attach a condition to a deed is inadmissible in the 
absence of proper pleadings for that purpose. 

. A bill which seeks to attach such condition, and which does not set 
out the deed, nor otherwise show why it does not express the true 
contract, is demurrable. 


Evidence. Equity. Before Judge Barrierr. Pike Su- 
perior Court. April Adjourned Term, 1878. 


Reported in the decison. 


J.J. Frovp; Atrorp & McDantet, for plaintiff in error, 
cited Code, §2690; 20 Ga., 723; 24 7b., 333; 36 7b., 669; 
10 Jb., 471; 2 Story’s Eq., 235. 


J. A. Honr; Crarx & Pace, for defendant; cited Code, 
82757; 10 Ga., 410; 34 Ib. 355; 39 Zb., 550. 


Warner, Chief Justice. 


This was a bill filed by complainant against the defend- 
ant, in which she alleged that she and her husband were 
old people; that, in 1867, she then being a widow, inter- 
married with Thomas Hawkins, who was a widower, and 
the owner of eighty acres of land on which he resided ; 
that about the year 1870, or 1871, the said Thomas was in- 
duced by the defendant to make a deed of gift to said land 
to him, upon the express condition that he would, out of 
the rent of said land, support complainant and the said 
Thomas, her husband, during their natural lives, although 
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no such agreement is stated in said deed, so far as com- 
plainant can find out, he having sqid deed in his pos- 
session, (nor is it alleged that any such agreement was made,) 
and that owing to her advanced age and feeble health, she 
is unable to go to Zebulon and examine the records ; that 
the rent of said land is worth $75.00 per annum, and that 
defendant refuses to appropriate any part thereof to her 
support, and prays that he may be decreed to support her. 
The complainant also alleges that, on the 27th of De- 
cember, 1876, her said husband departed this life, leaving 
no property, no will, and there has been no administration, 
for the reason that he had nothing to be administered. 
When the case was called for trial, the court, after hearing 
complainant’s parol evidence, ruled it out, and the defend- 
ant then made a motion to dismiss the complainant’s bill for 
want of equity. The court sustained the motion, and the 
complainant excepted. 

Assuming that the proper parties were before the court, 
there was no error in dismissing the complainant’s bill. 
Neither the deed nor a copy thereof was before the court, 
consequently it did not appear whether it was made upon a 
good or valuable consideration. According to the facts as . 
disclosed in the record, it was an attempt to annex a con- 
dition to a deed for land by parol evidence, there being no 
allegation in complainant’s bill to lay the foundation for 
the introduction of such evidence, which parol evidence, 
the record shows, was offered by the complainant and ruled 
out before the motion to dismiss the bill was made. 
Let the judgment of the court below be affirmed. 






























Tue Strate or Groraia vs. CAPERS. 





Where, in a criminal case, the solicitor-general makes a motion, the 
object of which is to commit the defendant, or require him to give 
new bail, the decision of the court thereon is not reviewable by writ 

of error to this court at the instance of the state. 
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Criminal law. Practice in the Supreme Court. Before 
Judge Grsson. Richmond Superior Court. April Adjourn- 
ed Term, 1878. 


Reported in the opinion. 


Satem Dortcuer, solicitor-general, for plaintiff in error, 
cited Code §4727 ; 2Ga., 1387; 58 Zb., 196; 56 7b., 439; 24 
7b., 392; 51 7b. 158; 58 7b., 341; Code, p. 945, rule 11; 
4 Ga., 329 ; Code, §§4011, 4026, 4742, 4743, 4747. 


J.C. C. Brack; 8. F. Wess, by brief, for defendant, 
cited 2 Kelly, 139; 4 Ga., 332. 


Jackson, Justice. 


This was a motion of the solicitor-general to require new 
bail. The case had been continued, and the defendant was 
under bond to appear; the solicitor-general thought the 
bond insufficient and illegal, because the officers of court 
were the bail; the court held the bond legal. Without pass- 
ing upon that question, we think that this judgment of the 
superior court cannot be brought to this court for review, 
and we dispose of the case in that way. 

Section 4251 of the Code declares that “either party in 
any civil cause, and the defendant in any criminal proceed- 
amg, in the superior courts of this state, may except,” etc. 

This is a criminal proceeding, and while the defendant 
might except the state cannot, becatse the statute does not 
authorize it, and we know of no law which does. Besides, 
it is merely an interlocutory or ancillary proceeding towards 
getting the defendant to trial, and it is probable he will be 
there.- Should he not be present to await his trial, then on 
a proceeding for money, to forfeit this recognizance, the case 
can be made and reviewed here. Therefore the judgment 
is affirmed, without regard to the merits of the point— 
though the point made has been ruled, we believe, with the 
court below. 

Judgment affirmed. 
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Patitto vs. Smira & Cuirrorp. 






. Where, to a suit on a due-bill, defendant pleaded that it was given 
for merchandise sold by weights and measures, and that plaintiffs, 
who were merchants, had not had their weights and measures tested 
as required by law, the onws was on the defendant to establish the 
absence of proper testing so set up. 

2. Payment by one person of the debt of another, without the consent, 
request, or knowledge of the latter, cannot be allowed as a set-off 
in a suit by the latter against the former on a due-bill. 

. Damages awarded for bringing this case up for delay only. 
















Onus probandi. Set-off. Debtor and creditor. Prac- 
tice in the Supreme Court. Before Judge Unprrwoop. 
Floyd Superior Court. January Adjourned Term, 1878. 





Smith & Clifford brought complaint against Patillo on a 
due-bill. Defendant pleaded that the due-bill was given 
for family supplies, such as sugar, coffee, etc., which were 
sold by weights and measures which had never been tested 
as required by law. Defendant also pleaded a set-off, on 
account of a gas bill paid by him for plaintiffs. 

The evidence on behalf of defendant was, in brief, as 
follows: Plaintiffs were merchants doing business in 
Rome ; the due-bill was given by defendant for “ family 
supplies” bought by him; the county had, and still has, 
standard weights and measures; defendant, who was super- 
intendent of a gas company, settled a gas bill of plaintiffs 
due to the company, of $9.00. He did it with the expec- 
tation that he would be allowed a credit for that amount. 

Plaintiffs produced the due-bill, and showed that de- 
fendant had admitted the debt, but stated that he intended 
to file a plea to gain time. 

The jury found for plaintiffs. Defendant moved for a 
new trial on the following among other grounds : 

(1.) Because the court charged that the onus of proving 
the illegal measurements was on defendant, and refused to 
charge to the contrary. 

(2.) Because the court charged that if the defendant paid 
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off a gas bill for plaintiffs, without their consent, request, 
or knowledge, he was not entitled to plead it, and have it 
allowed as set-off. 

The motion was overruled, and defendant excepted. 


W. D. Exam; J. Branuay, for plaintiff in error, cited as 
follows: On charge as to onus, 10 Ga., 570; 27 Jb., 75, 
600; 54 Z7d., 150; Code, §1589; 47 Ga., 25. On set-off, 
Code, §2900, 2901, 3261; 51 Ga., 81. 


Hatstep Surra; J. R. Towers, for defendants, cited as 
follows: On onus, Code, §3758. On set-off, Chitty on 
Contracts (8 Am. Ed.) 512; 1 Parsons on Contracts, 394. 
On charge, Code, §4251; 38 Ga., 554; Code, §3871; 1 
Kelly, 213; 37 Ga., 428; 15 Ib. 160. 


Warner, Chief Justice. 


The plaintiffs sued the defendant on a due-bill for 
$106.24, it being for amount due them on account of fam- 
ily supplies to this date—1st of May, 1875. The defendant 
pleaded that the plaintiffs were grocery merchants, and sold 
by wholesale and retail; that said due-bill was given for 
such articles as were sold by weight and measure, and that 
plaintiffs did sell said articles by weight and measure with- 
out ever having their said weights and measures tested as 
required by law. On the trial of the case, the jury, under 
the charge of the court, found a verdict for the plaintiffs 
for the amount of their claim. A motion for a new trial 
was made on the grounds therein stated, which was over- 
ruled, and the defendant excepted. 

1. The burden of proof was on the defendant to show that 
the “ family supplies,” for which the due-bill was given, 
were sold to him by the plaintiffs, by weight and measure, 
in violation of section 1589 of the Code; therefore 
there was no error in the charge of the court, nor in its re- 
fusal to charge as requested, in relation to that point in the 
case. 
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2. There was no error in the charge of the court in view 
of the evidence in the record, that “if the defendant paid 
off a gas bill for plaintiffs, without their consent, re- 
quest, or knowledge, he was not allowed to plead it and 
have it allowed as a set-off.” 

3. In view of the evidence in the record, there was no 
error in overruling the defendant’s motion for a new trial, and 
inasmuch as it appears from that evidence that the defend- 
ant said “that he was going to file a plea in this case, but 
he did not expect to accomplish anything by it, all that he 
wanted was to gain time, that the note was just, and he 
owed the money,” therefore, let the judgment of the court 
below be affirmed, with ten per cent. damages for delay in 
bringing the case up to this court, as provided by the 4286 
section of the Code. 

Judgment affirmed with damages. 


Watters vs. HarGrove, commissioner, et a, 


The sale of property by commissioner or master in chancery is always 
subject to confirmation or rejection by the chancellor, and a large 
discretion is given him in the premises; and where the entire prop- 
erty is sold in parcels, and yet these parcels are connected together 
so that the price or purchase of one piece is dependent somewhat on 
that of another, and where the purchaser of one parcel had failed to 
comply with the terms of sale, and the commissioner had sold all 
over again, that discretion is not abused in confirming the last sale 
and rejecting the first bid; especially when the chancellor offered to 
have all re-sold if the bidder at the first sale desired it. 


Sales. Equity. New trial. Before Judge UnpErwoop. 
Floyd Superior Court. January Adjourned Term, 1878. 


Hargrove was appointed commissioner by the superior 
court of Floyd county to sell the property of the Ridge 
Valley Iron Company, which was in litigation. He offered 
the land at cash sales in parcels. The first was bid off by 
one Elliott, and the second was put up and bid off by Wal- 
ters. Elliott, however, failed to pay the cash, and the com- 

18 
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missioner thought it best to re-sell the whole land, which he 
did. Walters objected and tendered the amount of bis bid, 
but the commissioner nevertheless re-sold. On the second 
sale the lot brought more than on the first. Walters filed 
objections to the commissioner’s report of sale. The court 
sustained the sale, but offered to order a re-sale, if he would 
petition therefor. He declined to do so, and excepted. 


Dantex S. Printup, for plaintiff in error, cited 15 M. & 
W., 367; Code, §§2619-2630; Benj. on Sales, §§472, 473. 


JorL Branuam, for defendant, cited (as to discretion of 
chancellor in such matters) Daniel’s Ch. Pr.,(4 Ed.) 1285- 
1287, 1274; Rorer on Jud. Sales, §§104, 124, 129; High on 
Ree’rs., 199; Bouv. L. Dic., “ Judicial Sales ;” 4 Wash. C. C., 
322. 


JACKSON, Justice. 


It will be seen that these parcels of land were parts of one 
main tract for one great manufacturing enterprise, and the 
commissioner in equity thought it best to sell the whole 
estate at one time, and when one bidder failed to comply to 
sell all over. The first bidder who was ready to pay for his 
purchase complained, but the chancellor confirmed the last 
sale. We think he was authorized to doso. A large dis- 
cretion is vested in him in passing on these equity sales. 
The sale is never consummated until he does confirm it, and 
in the order here this reservation is expressly made. Rorer 
on Judicial Sales, §§104, 124, 129 ; High on Rec., 137; Dan’ls 
Chan. Prae., §§1274, 1285-6-7. 

But the record shows that the chancellor gave the first 
bidder, Walters, the option to try again, which he refused 
or declined. He was hard to please. We think that the 
court did exactly right, and must affirm the judgment. The 
property, as a whole, brought several hundred dollars more 
by the re-sale, and nobody was illegally hurt. 

Judgment affirmed. 
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Dennis vs. SMIru. 


Assumpsit by the distributee of an estate against a purchaser of prop- 
erty from the administratrix, alleging that payment had been fraud- 
ulently made in worthless railroad stock, and that the administratrix 
refused to sue for the purchase money, is demurrable, the adminis- 
tratrix not being a party to the suit, and there being no allegation 
that she and her sureties were insolvent. 


Administrators and executors. Parties. Actions. Be- 
fore Judge Bucwanan. Coweta Superior Court. March 
Term, 1878. 


Dennis brought suit against Smith. He alleged that his 
father died leaving his mother and himself the only dis- 
tributees of the estate; that his mother became the admin- 
istratrix, and made the sale of personalty set out in the 
decision. 

Defendant demurred to the declaration, among other 
reasons, because of non-joinder of the administratrix, and 
because there was no allegation of insolvency. The de- 
murrer was sustained, and plaintiff excepted. 


Joun S. Biasy, for plaintiff in error, cited 19 Ga., 130; 
46 [b., 34; 57 Jb., 418; Law & Eq. Rep’tr., July 18, 1877, 
p- 62; 1 Story’s Eq. Juris., §§424,580,581; 19 Ga., 94; 
Code §3151; 3 Kelly, 581; 26 N. J. Eq., 182; 28 /0., 66; 
100 Mass., 382; 2 Paige, 202; 7 Johns. Ch., 150; Code, 
§89333, 3152, 3082, 2330, 2535; 19 Ga., 132-3. 


No appearance for defendant. 


Warner, Chief Justice. 


This was an action of assumpsit brought by the plaintiff 
against the defendant to recover a sum of money alleged 
to be due in consequence of his receipt of certain cot- 
ton from the administratrix of the estate of Green K. 
- Dennis, deceased, and making sale thereof for his own use 
and benefit, and failing to account therefor to the plaintiff, 
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as one of the distributees of said estate, and alleging that 
said administratrix refuses to sue the defendant for the re- 
covery of the money for which the cotton belonging to 
said estate, was sold by defendant, who, it is alleged, fraud- 
ulently paid said administratrix in certain railroad stock 
which was worthless, etc. The defendant demurred to the 
plaintiff's declaration, which demurrer the court sustained, 
and the plaintiff excepted. There was no error in sustain- 
ing the defendant’s demurrer to the plaintiff's declaration— 
inasmuch as it is not alleged that the administratrix, or her 
securities on her bond, are insolvent, and because she is not 
made a party to the suit in order that she may be heard as 
the legal representative of the estate. 
Let the judgment of the court below be affirmed. 


Huntineton vs. CuisHoim. 


. Of acrop not planted no complete sale can be made. 

. If the crop was planted, and the contract of sale made in the 
spring, of fifteen hundred pounds of cotton out of such crop, and 
the same did not embrace the whole crop, or any particular part 
thereof—such as the part first gathered, etc., then there was no 
sufficient identification to pass title as against a bona fide pur- 
chaser, to whom one bale of the cotton was sold and delivered by 
the same vendor. 

. Homestead papers are admissible for the purpose of showing any 
admissions made therein against the interest of the person who 
prepared them. 


Vendor and purchaser. Sales. Contracts. Evidence. 
Before Judge UnpErwoop. Polk Superior Court. Febru- 
ary Term, 1878. 


To the report contained in the opinion it is only neces- 
sary to add, that defendant tendered in evidence proceed- 
ings drawn by plaintiff as attorney for the common vendor, 
to take a homestead including the cotton now in controversy, 
filed after the alleged sale to him. This evidence was 
rejected by the court, and this is one of the errors com- 
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plained of. The sale forming the basis of controversy was 
generally of one bale of cotton. 


Ivy F. Taompson; Brance & Kina, by E. N. Broyues, 
for plaintiff in error, cited (on validity of sale) 55 Ga., 586; 
58 /b., 574; Code, $1950 ; 6 Ga., 554, 562, 563 ; 20 7b., 578; 
30 Jb., 637; 25 7b., 215; 58 Zd., 63; Code, §1593. 


No appearance for defendant. 
JACKSON, Justice. 


Chisholm sued Huntington for fifteen hundred pounds 
of cotton, raised by the vendor, another Chisholm, upon his 
land. The contract of sale to Chisholm was made some 
time early in the year, and it is uncertain whether the cot- 
ton was planted; no particular part of the crop was sold, 
such as the first 1,500 pounds gathered from the cotton in a 
certain field, or otherwise, so as to be identified, and a home- 
stead exemption by which this cotton was set apart to the 
vendor, prepared by the purchaser, Chisholm, long after 
the alleged purchase by him, was rejected by the court. 
Huntington afterwards bought the cotton, and it was deliv- 
ered to him. The court charged that the oldest title would 
take, and the jury, of course, found for Chisholm; and 
Huntington complains of the charge and the verdict, and 
the refusal of the court to grant a new trial. 

1. There can be no sale of an unplanted crop, or any part 
thereof. 55 Ga., 543, 586. 

2. The thing sold must be so separated from the mass or 
described as to be capable of identification. 51 Ga., 553; 
55 Ga., 543. 

3. The plaintiff long after the alleged sale to him pre- 
pared exemption papers for the vendor, in which the title 
to the cotton was alleged to be still in his vendor. It was 
an admission against the validity of his purchase, and ought 
to have gone to the jury for what it was worth. 
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For these reasons we reverse the judgment, and order a 
new trial. 
Judgment reversed. 


Twiaes vs. Harpwiox. 


. Where a constable was specially deputized by the sheriff, and 
sworn in, for the purpose of serving a particular writ, he became a 
de facto deputy sheriff. and service by him was legal. 

2. Where personal service has been effected, objections to the author- 
ity of the serving officer, after judgment, are not favored. 


Officers. Service. Practice in the Superior Court. Be- 
fore Judge UnpErwoop. Richmond Superior Court. April 
Adjourned Term, 1878. 


Reported in the decision. 


H. D. D. Twiaes, for plaintiff in error, cited Code, §3339 


290, 470; acts 1874, p. 78; 4 Ga., 512; 20 7b., 748; 44 
1b., 457; 5 16., 244. 


C. H. Conzn; M. P. Foster, for defendant, cited acts 
1874, p. 79; 1 Bouv. L. Dic. “Deputy ;” 3 Kelly, 1; Code, 
$$145, 147, 163, 155, 290; 2 Spears, 138; 1 Bouv. L. Dic., 
“ Facts”; 20 Ga., 746 ; 9 Zd., 314; 447b., 454 ; Strobh., 96; 
9 Johnson, 133; 7 7., 549; 3 7b. 481; 12 /bd., 296; 9 
Cow., 26, 182; 7 7b.,402; 7 Ga., 418. 


Warner, Chief Justice. 


On the 2d day of April, 1877, Charles C. Hardwick ob- 
tained a judgment in the county court of Richmond county, 
against the firm of Chaffee & Twiggs, partners engaged in 
planting in Richmond county. 

On the 21st of March, 1878, one of said firm, John D. 
Twiggs, by his attorney at law, after giving due and legal 
notice of the same in writing, filed his motion in the said 
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county court to set aside said judgment, on various grounds. 

The ground chiefly relied on, was that the person who 
served the writ, upon which said judgment was predicated, 
upon said Twiggs, was neither the sheriff, nor one of his 
deputies, but only a county constable, and therefore had no 
legal power to serve said writ, or any process of the supe- 
rior court. That said service by said constable was no 
service in law, and that the same was void. That movant 
not having had his day in court, the judgment rendered 
against him was invalid, and should be set aside. 

On the 3d day of April, 1878, the said motion was heard 
before the said county court, and the same was refused, 
and movant entered an appeal to the superior court of 
Richmond county, and at the April adjourned term, 1878, 
of said court said cause came on to be heard. 

After the jury was impanneled to try the issue, counsel 
for movant announced to the court that he would strike all 
the grounds in said motion except the one above set forth, 
which was permitted by the court, and the cause proceeded 
upon that sole ground. 

The evidence disclosed that there had been personal ser- 
vice of a copy writ in the case of Hardwick vs. Chaffee & 
Twiggs, upon movant, Jolin D. Twiggs, by one R. W. Bugg, 
a county constable ; that said constable signed the entry as 
deputy sheriff; that he was a county constable only of 
Richmond county at the time of said service ; that he did 
not then, nor did he ever, hold the office of sheriff, or deputy 
sheriff, of Richmond county. 

It was also shown that there was no appearance and 
pleading by either Chaffee or Twiggs, and that the said 
judgment in favor of Hardwick against said firm, was ren- 
dered by default. 

It further appeared, by the testimony of the sheriff of 
Richmond county, Chas. H. Sibley, that he handed the writ 
to said Bugg, and requested him to serve the same. That 
he required no bond from him, and was unable to say posi- 
tively whether he swore him to perform this special duty, 
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but his best recollection is that he was sworn in as deputy 
to perform that special duty. 

Movant here closed, and defendant offered R. W. Bugg 
as a witness, who testified as follows: 

“T was county constable of Richmond county at'the time 
I served the writ in this case, and am still county constable; 
I served movant personally with a copy of the writ; am 
certain that 1 never before served any writ, except the one 
in question, and have never done so since; I was deputized 
to serve this paper only, and was sworn in to perform that 
duty.” 

Defendant here closed, and after argument the court 
charged the jury that if they believed that Bugg actually 
served the movant, John D. Twiggs, personally, with a copy 
of the writ upon which the judgment was founded, he 
(Bugg) was a de facto officer, the service was legal, and the 
judgment binding. To which charge movant excepted. 

The court further charged the jury, that if they believed 
that Bugg signed himself “deputy sheriff,” but was only 
specially deputized by the sheriff to serve said writ, and did 
serve movant personally, and movant did not come into 
court, and set up as a defense that he was not legally served, 
it was too late to take advantage of the alleged want of 
proper service ; and as the person serving said paper was a 
de facto officer, the judgment was valid, and you will so find 
by your verdict. To which charge movant excepted. 

The jury then retired, and rendered the following ver- 
dict: “ We, the jury, find the judgment in this case valid 
and binding.” Movant therefore filed his bill of excep- 
tions to the said charges and rulings of the court, and assigned 
the same as error. 

1. The question made in this case is, whether the judg- 
ment should be set aside now as being void fur want of ser- 
vice upon the defendant therein, on the statement of facts 
contained in the record and bill of exceptions? It is true 
that constables cannot be sheriffs, nor sheriffs’ deputies, so as 
to constitute them such officers de gure. Code, $470. But in 
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this case, Bugg, although he was a constable, in making 
the service upon the defendant acted in the capacity of a 
deputy sheriff, and under color of office as such deputy 
sheriff, having been deputized by sheriff Sibley, and sworn 
in to perform the special duty of serving the defendant 
with process in the suit in which the judgment was ren- 
dered. According to the ruling of this court in Hinton 
vs. Lindsay, 20 Ga., 746, and in Blount vs. Wells, 55 Ga., 
282, the service on the defendant should be held good as 
having been made by a de facto officer. 

2. Besides, the defendant was personally served with 
process by one who was acting as deputy sheriff in making 
that service, but failed to-appear at court and make any ob- 
jection to the service, and laid by until after judgment was 
rendered against him, and now seeks to set that judgment 
aside on the ground that he was not served with process. 
The courts do not and should not favor such tardy applica- 
tions. See Dobbins vs. Jenkins, 51 Ga., 2038. 


Let the judgment of the court below be affirmed. 


Catuoun et al. vs. MARSHALL, trustee. 


Upon a contract to pay interest annually on the 15th of May, the inter- 
est so promised may be sued for and recovered without regard to the 
time when the principal debt falls due ; and upon such annual inter- 
est so promised to be paid, interest is due and collectible from the 
time the annual installment of interest should have been paid up to 
the time payment was actually made. 


Contracts. Interestand usury Before Judge McCoronen. 
Bartow Superior Court. January Term, 1878. 


Marshall, trustee, (the assignee of the original payee) pro- 
ceeded to foreclose a mortgage made to secure three notes 
all of the following form, and differing only in amounts and 


dates : 
“« $9,000.00. We, or either of us, promise to pay J. W. W. Marshall, or 
order, the sum of nine thousand dollars ($9,000.00) for value received, in 
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three equal annual installments ; the first payment of three thousand 
dollars ($3,000.00) to be due on or before the 15th day of May, 1870 ; the 
second payment of three thousand dollars ($3,000.00) to be due on or be- 
fore the 15th day of May, 1871 ; the third payment of three thousand 
dollars ($3,000.00) to be due on or before the 15th day of May, 1872, with 
interest payable annually from the 15th day of May, 1869. “Witness 
our hands and seals this 19th day of June, 1869. 
(Signed) J. J. CALHOUN, 
W. C. Sayre.” 
By consent, the case was submitted to the court without a 
jury. He held that interest became due, annually, on May 
15, and itself bore interest from that time; and gave judg- 
ment accordingly. Defendants excepted. 


A. Jounson, for plaintiffs in error, cited 8 Mass., 455; 2 
Cush., 92; 10 Leigh, 481-484; 1 Binney, 165; 13 Met., 65. 


Dasney & Fovucue, for defendant, cited 37 Ga., 390; 9 
Iowa, 328; 1 N. H.,179; 2 Nott & McC., 38 ;2 Hill, (S. C.) 
408; 3 Richardson, 125; 3 Gill., 459; Cam. & Nor., (N. C.) 
357. 


JACKSON, Justice. 


The sole question made by this record is whether notes, 
the interest on which was made due and payable annually 
at a certain date each year, bore interest upon the annual 
interest so due, as wellas upon the original principal on the 
final calculation of balance due on said notes. 

Our Code, $2056, provides that “all liquidated demands, 
where, by agreement or otherwise, the sum to be paid is 
fixed or certain, bear interest from the time the party is 
liable and bound to pay them.” These annual sums for 
interest are fixed and certain, and the party was bound 
to pay them on the 15th of May each year; so that 
the liability fur interest is within the words of the 
act. If notes for this annual interest had been separately 
given, they could have been sued for and recovered sepa- 
rately from the principal ; and such notes would have borne 
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interest. What difference can it make that the same contract 
is as clearly expressed in the same paper where the promise 
is also made to pay the principal debt at a time certain / 
Suit could have been brought for the interest on the 15th of 
' May of each year as well on these as on separate notes ; and 
the notes which contained a promise to pay the principal 
debt at a certain date, and this annual interest in May, would 
have been evidence of the promise to pay the interest then, 
just as certain and complete as if promised in a separate 
note. There can be no difference in principle. 

In Scott vs. Saffold, 37 Ga., 334, it was held in effect 
that a contract which contained the words, “ interest to be 
paid annually at 10 per cent, otherwise counted as principal ” 
was good, and that interest upon the annual interest arising 
under said contract was collectible. 

That case is like this, except that the words “otherwise 
counted as principal ” are not in the notes here sued on ; but 
the legal effect of the two contracts is the same. The 
promise to pay asum certain at a certain time is as distinct 
in the one as in the other case, and the effect of that 
promise, to-wit: to bear interest if not paid, is as complete 
in the case at bar as in the case in the 37th. 

A man might give another a note for ten thousand dollars 
payable at the end of ten years, with interest payable aunu- 
ally, and yet refuse to pay any interest at all as it fell due, 
would it be right, when the final accounting came, to let him 
profit by not keeping his promise to pay the interest annu- 
ally? Could not the payee sue for the interest every year 
and recover it? And would not the payee be entitled to 
recover interest from the time each installment fell 
due, up to the time payment thereof was made. We 
think so. It stands upon the same principle, really, as 
coupons upon bonds; and as these fall due they are re- 
coverable with interest on them for delay. 

There seem to be two lines of authority in our sister 
states, and many cases have been cited by counsel on each 
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side; but we rest our judgment upon our own statute, 


and the case in 37th Ga. 
Judgment affirmed. 


Forsyru, administrator, vs. Cor#ran, trustee. 


When counsel, in arguing a case, make statements not authorized by 
the evidence, it is the duty of the court to interpose at the time, 
especially if its attention is called to the matter. The correction 
of the error by granting a new trial was proper. 


Practice in the Superior Court. New trial. Before 
Judge UnpErwoop. Floyd Superior Court. January Term, 
1878. 


Reported in the decision. 


D. 8. Prmvrur; Wrieut & Fearuerston, for plaintiff in 
error. 


Jort Branuam; Dasney & Foucur, for defendant, cited 
(on remarks of counsel) 27 Ga., 208; 46 Z7b., 34; 25 Zd., 
226; 10 Jbd., 512, 522; 11 Zd., 616; 55 7d. 504. 


Warner, Chief Justice. 


This was a claim case, on the trial of which the jury 
found the property subject tothe 7. fa. levied thereon. A 
motion was made for a new trial on the grounds therein _ 
stated, which was granted by the court, and the plaintiff 
excepted. 

It appears from the record and bill of exceptions that 
the court granted a new trial, on the ground of the im- 
proper language and statements made by the plaintiff's 
counsel in his concluding argument to the jury, the atten- 
tion of the court having been called to the same at the time 
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by the claimant’s counsel. When counsel for either party, 
in the argument of a cause, makes statements not authorized 
by the evidence, and wholly irrelevant to the issue on trial, 
itis the duty of the court to interpose, especially when its 
attention is called to the matter by the counsel of the 
adverse party, and have the proper correction made then, 
instead of making the correction in its charge to the jury, 
or by granting a new trial, as was done in this case. But 
as the court has corrected its own error by granting a new 
trial, we will not interfere to control its discretion in do- 
ing so. 
Let the judgment of the court below be affirmed. 


Tax CentraL Rartroap vs. SEARS. 


Where an emergency is relied upon as justifying a conductor in going 
out of his sphere and taking upon himself the duty and hazards of a 
subordinate, and it is alleged that the emergency was occasioned by 
the train being behind time, it is incumbent upon the conductor, 
or those claiming through him, to make it clearly appear by evi- 
dence that the delay of the train was not caused by his fault or 
negligence. 


Railroads. Negligence. Master and servant. Before 
Judge Hatt. Spalding Superior Court. February Term, 
1878. 


Mrs. Sears brought suit against the railroad for the 
homicide of her husband, who wasa conductor of one of its 
freight trains. The substantial facts of the case will be 
found reported in 59 @a., 436. On the present trial the 
plaintiff insisted that there was a pressing emergency on the 
deceased to couple the train, in doing which he was killed, 
and that, therefore, though a conductor, he was without 
fault. The jury found for the plaintiff $8,500.00. De- 
fendant moved for a new trial; it was refused and defend- 
ant excepted. 
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A. R. Lawron ; Speer & Srewart, for plaintiff in error, 
cited 59 Ga., 4386, 77; Code, §§3713-3718; 58 Ga., 489; 1 
Graham & Waterman on New Trials, 333, 336; 1 Wash. C. 
C. R. 202; 3 Binney, 520; 4 Wash. C. C. R., 32; Graham 
on N. T., 1231; 53 Ga., 630; 15 Ga., 349; acts 1855-6, p. 
155 ; Code, §3036 ; 30 Ga., 146; 35 7b., 105 ; 51 Zb., 213; 53 
Tb., 488 ; 54 /b., 509; 56 /b., 196, 274, 586 ; 55 /d., 279, 281 ; 
58 /b.,107; 38 Zb., 409; 42 7b., 327; 53 7d., 12;54/b., 74, 
112, 271, 497; 9 7b., 408; 52 7b., 408; 55 7b., 588; 34 Zb., 
330 ; 59 /b., 73; 60 7b., 119. 


B. H. Hitt & Son; R. H. Jounson, for defendant. 


J ACKSON, Justice. 


This case has been before this court twice before, reported 
in 53 Ga., 630, and 59 76.,436. It will be seen that the 
case was sent back for a new trial, as reported in 59 Ga., 
436, on account of errors in the charge of the court, and in 
53 Ga., 630, that the court below granted a new trial and 
that this judgment was affirmed. 

When last here two points were indicated as for the con- 
sideration of the jury. First, was there a pressing emer- 
gency such as would authorize the conductor to go out of his 
usual duties; and secondly, whether after such emergency was 
upon him he acted carefully and prudently in coupling the 
cars. 

Whilst it is not said in so many words that his own negli- 
gence could not create an emergency, and then he be held 
justifiable in acting outside of his regular sphere on account 
of the very emergency he caused, yet it is apparent that such 
must be the law and the meaning of this court. For it 
would be absurd to hold that one by his own fault could 
bring about a state of things, and then plead the very thing 
he had brought to pass to justify conduct which would be 
illegal but for that state of things. 

Now the emergency was mainly caused by the train being 
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behind time, according to the theory of defendant in error, 
and the finding of the jury ; but whose fault was it that it 
was behind time ? why was it behind time ? what caused the 
delay ¢ and by whose negligence was it not in Griffin on 
time? Upon all these questions there is no evidence at all 
in the record. 

The presumption is that the fault was the conductor’s ; be- 
cause he is the master of the train, and all other employees 
are under his orders and control; and Sears was the con- 
ductor. 

Therefore, before he or those claiming through him can 
recover, it is incumbent upon them to show by evidence 
clearly to the satisfaction of the jury, not only that a press- 
ing emergency was upon him, but that such emergency was 
upon him without his fault; and hence he must show, if 
that emergency was caused by the train being behind time, 
that the fact that it was behind time was wholly without 
fault or negligence on his part. The general principle is, 
that an employee cannot recover except he be without fault 
himself ; and certainly he is not without fault if his own 
negligence, or dereliction of duty, brought about an emer- 
gency which called him out of his regular sphere of office 
into that of a subordinate ; and thereby he waskilled. His 
widow, of course, stands in his shoes. We feel bound, 
therefore, to hold that under the facts disclosed in the 
record, the verdict is against the evidence in that the widow 
has not shown that the emergency which caused her hus- 
band to take the place of his subordinate in coupling the 
cars was not brought about by his negligence, and, there- 
fore, a new trial is awarded. 

Judgment reversed. 


Smrrn vs. Aparr & Broruers. 


1. When no objection was made in the court below to the hearing of 
the motion on a new trial on the ground that it had not been filed, 
and because the brief of evidence had not been approved at the 
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proper time such objection cannot be entertained in this court. 

2. On the issue of fraud in procuring the signature of the defendant 
to a note, evidence of like fraud in procuring another note from a 
different party, was inadmissible. ; 


Practice in the Supreme Court. Fraud. Evidence. 
Before Judge Hatt. Newton Superior Court. Septem- 
ber Term, 1877. 


Adair & Bros. sued Smith on three guano notes, which 
contained a provision that the purchaser bought on his own 
judgment, and the vendor was relieved from responsi- 
bility in the sale. Defendant pleaded failure of consider- 
ation and fraud in procuring his signature to the notes. On 
the'trial the court allowed one Pruett to testify, over objec- 
tion, that he had been induced to sign a similar note by the 
statement that it contained only a waiver of homestead. The 
jury found for defendant ; plaintiffs moved for a new trial ; 
it was granted, and defendant excepted. 


Emmetr Womack, for plaintiff in error, cited Code, $3719. 
W. W. Crarx; Barton & Curistian, for defendants. 
Warner, Chief Justice. 


The plaintiffs sued the defendant upon three notes of 
the aggregate value of $240.00 given for a commercial ma- 
nure called “ Pacific guano” in which notes it was recited, 
“ that having for years been acquainted with the agricultural 
value of the Pacific guano, purchase the same upon our 
own judgment, relieving said Adair & Brothers from all 
respousibility in the sale thereof.” The defendant pleaded 
that the said Pacific guano was wholly unfit for the purpose 
for which it was purchased as a fertilizer, and did his crop 
no good, and that he was induced to sign said notes by the 
fraudulent acts of the plaintiffs, ete. On the trial of the 
case, the jnry found a verdict for the defendant. A motion 
was made for a new trial on the grounds therein stated, 
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which was granted by the court, and the defendant excepted. 

1. It appears in the record, that the case was tried at the 
September term of the court, 1877, and at that term the 
plaintiffs made the motion for a new trial, which motion 
has no etitry on it that it had been filed in the clerk’s office 
of the superior court, though the plaintiffs filed a brief of 
the evidence in the case during the September term, 1877, 
but it was not approved by the judge until the 25th of 
April, 1878, when the motion for a new trial was consid- 
ered and granted. At the March term of the court, 1878, 
(the plaintiffs’ motion for a new trial being then pending) 
the following consent order was taken: “Upon consent of 
counsel, it is ordered that all motions for new trials now 
pending in this court, and all motions for new trials here- 
after to be perfected arising from cases tried at this term of 
the court, and certioraries now pending, be heard by the 
presiding judge in vacation, and that counsel be allowed 
twenty days from the adjournment of this court in which 
to file their motions and complete their briefs, and have 
the motions and briefs approved by the presiding judge 
of said court.” The March term of the court adjourned 
on the 29th of March, 1878. On the 25th of April, 1878, 
the judge granted the new trial for the reasons stated in the 
order, that the verdict was contrary to the evidence, and 
strongly and decidedly against the weight of the evidence. 
The defendant insisted at the hearing of the case here, that 
the court below erred in hearing and deciding the motion 
for a new trial, because there was no entry on the papers 
that the motion for a new trial had been filed in the 
clerk’s office, and because the judge did not enter his 
approval on the brief of evidence filed until the hearing of 
the motion for a new trial, on the 25th of April, 1878. 
The reply is, thatthere was no objection made in the court 
below to the hearing of the motion upon either of those 
grounds, and therefore that court has made no decision in 
relation thereto which this court can review. 

2. Without expressing any opinion as to whether the 
, 19 
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verdict was contrary to the evidence or not, we affirm the 
judgment granting the new trial on the ground that the 
court erred in admitting the testimony of Pruitt, “that 
plaintiffs’ agent for the sale of guanos had induced him to 
sign a note for guano by telling him that there was nothing 
in it but a waiver of homestead.” 

Let the judgment of the court below be affirmed. 


Craw Ley, county treasurer, vs. Mersnon, for use. 


. Where an action of trespass was brought against the ordinary 
and commissioners of roads and revenue of the county as individuals, 
and in their private character, and they pleaded that they acted of- 
ficially and for the county, and the case was settled without having 
their plea passed upon or sustained by the jury; and where an or- 
der upon the county treasurer was passed by the said ordinary and 
approved by the said commissioners, that the county pay one hun- 
dred and twenty-five dollars fees for defending the suit, and upon 
the trial of a mandamus nisi to compel the county treasurer to pay 
the said order for the fees, no other evidence was adduced before the 
court, acting by consent as judge and jury: 

Held, that the mandamus ought not to have been absolute. 

2. Under the facts above detailed the ordinary and commissioners were 
disqualified to pass the order paying their counsel out of the county 
funds. (R.) 


Mandamus. County matters. Officers. Before Judge 
Harris. Ware Superior Court. March Term, 1878. 


Reported in the opinion. 
G. J. Hoxron, by brief, for plaintiff in error. 
M. L. Mersuon; 8. W. Hiren, for defendant. 

J ACKSON, Justice. 


This was an application to the superior court for a man- 
damus absolute against the county treasurer to pay the de- 
fendant in error, $125.00 as a fee for defending a suit against 
Daniel Lott, W. B. Folks, Obediah Barber, and J. C. Smith 
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et al., brought by Wm. A. MeDonald against them. The 
court made the mandamus absolute, and the county treas- 
urer excepted. 

It appears from the record that the whole matter was 
submitted to the judge without the intervention of a jury, 
by agreement of parties, and to his decision on law and 
facts the exception is taken. There seemed to have been 
some prior orders taken by the court, but they were an- 
nulled, the county treasurer was permitted to answer, and 
at the March term, 1878, the case was heard. 

The answer and evidence of record show that the suit which 
Mr. Mershon defended, and the fee for which the mandamus 
ordered paid, was an action of trespass brought against these 
persons, not in their representative character, but individ- 
ually ; that by way of plea the defendants set up that James 
C. Smith was the ordinary.of Ware county, and Daniel Lott 
and William B. Folks were commissioners of roads and 
revenue for said county; that they acted in their official 
capacity, and employed the other defendants to assist them 
in taking down and removing the old court-house, which 
was the property of the county of Ware, and that this is 
the alleged trespass complained of by plaintiff. 

It was further shown by the records of the court that 
the said trespass case was settled, and judgment was entered 
against the defendants for costs at the March term, 1876. 

It further appears from the record that the ordinary and 
the commissioners of roads and revenue, the defendants 
who were thus sued, passed the following order for the pay- 
ment of this fee: 


WarE Court OF ORDINARY, June term, 1875. 
It is ordered by the court that M. L. Mershon be paid by the county 
treasurer the sum of one hundred and twenty-five dollars ($125) for 
legal services in the case of W. A. McDonald vs. D. Lott, W. B. 
Folks and Obediah Barber, county commissioners, and J. C. Smith, 
ordinary, e¢ al. Given under my hand and official seal, J. C. Smith, 
ordinary. Approved by Daniel Lott, commissioner, W. B. Folks, com- 
missioner. 
This order was exhibited to the application for the man- 
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damus nisi, and upon the strength of this order, and the 
facts recited, the mandamus was made absolute. Was it 
rightly made absolute ? 

It will be observed that the order was granted by the de- 
fendants themselves, to have the fee paid in a cause against 
themselves and others employed by themselves, according 
to their plea; that the case was settied ; that there was no 
evidence at all of the fact that the suit was against them in 
their representative character, except their plea and the 
order passed by themselves; and that order on its face, 
while it describes one of them as ordinary, and three others 
as commissioners, does not exhibit the nature of the suit, or 
show wherein the county could be held liable for the fee. 

Independently of any other objection made by the treas- 
urer to the payment of the fee under the order passed by 
the ordinary and approved by the commissioners, it seems 
enough that they were individually sued, that they em- 
ployed counsel, and that they passed the order that the 
treasurer pay out of the county funds the fees of the 
counsel. No man can be a judge in his own case, nor pass 
judgment in favor of himself, so as to shift the burden of 
paying his debts off himself and upon another. 

The Code, section 205, declares that “no judge or justice 
of any court, no ordinary, justice of the peace, nor pre- 
siding officer of any inferior judicature or commission, can 
sit in any cause or proceeding in which he is pecuniarily 
interested,” ete. This ordinary, and these commissioners, 
were pecuniarily interested in this proceeding, to have this 
fee paid by the county, and they could not lawfully sit in 
the case, and render a judgment or order that the county 
treasurer pay it. The court below, we suppose, based his 
mandamus absolute upon this order ; for there was no other 
evidence we can find on which it could be rested. - The 
plea of defendants was never passed upon or sustained, 
They were sued as individuals, and settled the case as such ; 
and without some evidence better than a judgment or order 
of their own, the county cannot be made to pay this claim. 

Judgment reversed. 
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Tue Rome Gas-Licgut Company vs. MEYERHARDT. 





. Whether a purchaser of land through which a gas company had 
run its pipes, by consent of a former owner, took subject to the 
easement or not, depends upon whether he had notice thereof at 
the time of purchase, or had notice of facts sufficient to put a rea- 
sonable man on inquiry. 

. The decree in this case substantially corresponds with the verdict. 














Easements. Notice. Decrees. Before Judge McCurcuen. 
Floyd Superior Court. January Term, 1878. 









Meyerhardt and wife filed their bill against the Rome 
Gas-Light Company. They alleged that they were the 
owners of two lots in the city of Rome; that defendant 
had unlawfully, and without their knowledge or consent, 
run its pipes across these lots; that they had erected valu- 
able improvements, and in excavating a cellar had found 
one of defendant’s pipes, which was put together in sec- 
tions, so that it was liable to break and do irreparable 
damage if the dirt was dug from under it. They claimed 
the right to complete their cellar, and prayed an injunction 
to restrain defendant from using the pipe or pipes. By 
amendment Meyerhardt was stricken, and the suit proceeded 
in the name of his wife. 

The answer set up the defense that defendant had laid 
its pipes before the complainant bought; that there was 
then an alley between the lots, and along this they laid their 
pipes with the consent of the owners of the two lots; that 
Meyerhardt was the real owner of the land, and he bought 
with notice. 

On the trial, the evidence in regard to notice was conflict- 
ing. The jury found for complainant. Defendant moved 
for a new trial on the following among other grounds : 

1. Because the court erred in charging as follows: “ If 
defendant had a verbal license from any former owner of 
the lotsin question to locate and use its gas pipe on or 
through said lots, or either of them, and if defendant, in 
pursuance of such license, expended money or incurred ex- 
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pense in preparing for the use and enjoyment of such ease- 
ment, then such license would be irrevocable. But if com- 
plainant, D. J. Meyerhardt, afterwards became the owner 
vf said lots by conveyance from or under such former 
owner, and if said Meyerhardt was a bona fide purchaser 
of said lots for value, and without notice of defendant’s said 
easement, or of the fact that the gas pipes were located on, 
or through, said lots, then complainant would be protected 
against defendant’s claim of easement. Meyerhardt’s rights 
in this respect would depend upon the question whether or 
not he had notice at the time he purchased and took a con- 
veyance to the lots. Notice to him after that time would 
not affect his rights under a purchase that was complete 
before notice. 

“Tf a person has notice of any fact which would put 
a prudent man on inquiry, then the notice of the existence 
of such fact would charge such person with notice of what- 
ever he would have discovered, if he had prosecuted such 


inquiry with reasonable diligence. ” 
2. Because the decree does not follow the verdict. 
3. Because the verdict was contrary to law and evidence. 
The motion was overruled, and defendant excepted. For 
the other facts, see the decision. 


Jor, Branaam; C. Rowe t, for plaintiff in error, cited 
as follows: On verdict, 14 Ga., 121; 55 7b., 667; 2 J6., 
420 ; Code, $$3224, 3002 ; 20 7b., 126-134; 5 7b., 576. On 
decree, Code, §§3559, 4212; 45 Ga., 189; 57 Zb., 269, 466; 
46 76., 383; 58 7b., 275. On easement, 51 Ga., 578; 46 
Ib., 19;3 Kelly, 83;12 Ga., 243; 18 N. Y., 48; 45 Ga., 
331;7 Ib., 353; 28 1b. 589; 21 N. Y., 505; 47 /b., 73; 18 
N. J. Eq., 260; 34 Mo., 1; Wash. on Eas., §§25, 27, 97; 40 
E. L. & Eq. R., 411; Ang. on Water-Courses, (6 Ed.) 510, 
304, 204, 298, 271;15 Am R., 484; 6 Law Reporter, 424 ; 
Brown on Stat. of Frauds, (3 Ed.) 31 ; Wood on Nuisances, 
444; 37 N. Y., 637. Notice, 4 Penn. St., 173; 2 Tudor & 
White’s L. C., (3 Ed.) 141, 154 ;2 Smith’s L. C., 384; 48 Ga., 





ae 
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585; 53 /b., 581; 26 Jd., 133; 2 Am. L. C., 770; 27 U.S. 
Dig., 623. Easement by prescription, Code, §1951 ;47 Ga., 
269; 33 Ib., 242;37 Vt., 304; 29 Jd., 43-52: 6 Met., 337. 
On amendment, 3 Kelly, 310; 28 Ga., 61; i1 Zb., 541; 27 
Ib., 54; 1 Eden on Inj., 133 and note; 1 Johns. Ch., 433, 
1 Paige, 424; 1 Dan. Ch. Pr., 414. 











Forsytu & Reese; Wricut & Fraruersron, for defend- 
ant, cited (on necessity for notice,) 10 Conn., 275 ; 2 Am. L. 
C., (5 Ed.) 540. 








Warner, Chief Justice. 






This was a bill filed by the complainant against the de- 
fendant, with a prayer for an injunction upon the allega- 
tions contained therein, to restrain it from using its gas 
pipes on certain described premises, for conveying or 
passing its gas from its gas works to Broad street, or for 
any like purpose, forever. On the trial of the cause, the 
jury, under the charge of the court, found the following 
verdict: “ We, the jury, find for the complainant, in that 
the defendant remove the pipe at its own expense within 
ninety days, making the walls good, finding no damage.” 
A motion was made for a new trial on the grounds therein 
stated, which was overruled, and the defendant excepted. 
The court entered a decree upon the verdict of the jury, 
to the effect that the defendant be allowed ninety days 
within which it may remove from the complainant’s premi 
ses, if it should desire to do so, its main gas pipe, provided 
it can remove the same without permanent injury to the 
buildings thereon, and shall, at its own expense, fully re- 
store and repair all damage and injury that may be done to 
the walls of the buildings, if any, by such removal, and that 
after ninety days from this date, that the defendant be for- 
ever enjoined from using said gas pipe for conveying gas, 
or for any other purpose, on or throngh the defendant’s 
premises. This decree is also excepted to as erroneous by 
the defendant. 
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The court charged the jury as follows: 

“Tf defendant had a verbal license from any former 
owner of the lots in question, to locate and use its gas pipe, ° 
on, or through said lots, or either of them, and if defendant, 
in pursuance of such license, expended money or incurred 
expense in preparing for the use and enjoyment of such 
easement, then such license would be irrevocable. But if 
complainant, D. J. Meyerhardt, afterwards became the 
owner of said lots by conveyance from or under such for- 
mer owner, and if said Meyerhardt was a bona fide pur- 
chaser of said lots for value, and without notice of defend- 
ant’s said easement, or of the fact that the gas pipes were lo- 
cated on or through said lots, then complainant would be 
protected against defendant’s claim of easement. Meyer- 
hardt’s rights in this respect would depend upon the ques- 
tion whetber or not he had notice at the time he purchased 
and took a conveyance to the lots. Notice to him after 
that time would not affect his rights under a purchase that 
was complete before notice. 

“Tf a person has notice of any fact which would put a 
prudent man on inquiry, then the notice of the existence of 
such fact would charge such person with notice of what- 
ever he would have discovered if he had prosecuted such 
inquiry with reasonable diligence. ” 

In view of the evidence contained in the record, we find 
no error in the charge of the court to the jury, nor in over- 
ruling the defendant’s motion for a new trial. The theory 
and legal effect of the verdict, as understood by the court 
below, appears to have been, that the jury in finding for the 
complainant intended to find that the defendant should be 
enjoined from using its gas pipes on the complainant’s 
premises, but should have the privilege of removing the 
same therefrom within ninety, days, at its own expense, 
without injury to the walls. The privilege of removing the 
gas pipe from the complainant’s premises within ninety 
days, was intended for the defendant’s benefit, but if it 
should not think proper to avail itself of that privilege 
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within ninety days, then after the expiration of that time, in- 
asmuch as the jury found in favor of the complainant, the 
legal intendment of that finding was in favor of the com- 
plainant’s prayer for an injunction. In our judgment, the 
decree substantially carries into effect the intention of the 
jury as expressed in their verdict, though somewhat vaguely 
expressed. 

Let the judgment of the court below be affirmed. 












. 


Jenkins et al. vs. ATWATER, assignee. 










Where Jenkins e¢ al. sold property to two persons, and one was ad- 
judged a bankrupt pending suit, and judgment had against the other, 
and the property was sold under a fi. fa. issued upon the judgment, 
and the proceeds, by agrement, were to be distributed just as the 
property would have been divided had the proper steps been taken 
to arrest the sale, between the judgment creditors and the assignee 
of the bankrupt, the assignee holding either one-half the property 
in right of the bankrupt, or a foreclosed mortgage thereon older 
than the judgment, 

Held, that the fund, after paying expenses of bringing the same into 
court, was properly divided between the judgment creditors and the 

assignee of the bankrupt. 



















Up- 





Bankruptcy. Judgments. Before Judge Hatt. 
son Superior Court. May Term, 1878. 





Reported in the opinion. 









Serer & Srewart, for plaintiffs in error, cited Code 
$$3949 et seg., 3594; 59 Ga., 403. 









J. A. Corren, for defendant, cited 49 Ga., 363; 56 7d., 
150. 






Jackson, Justice. 






This was a rule to distribute money arising from the sale, 
by the sheriff of a mill, to be decided on an agreed state of 
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facts, and under an agreement by the parties that the 
money stand in the place of the mill, and its division be 
made accordingly. 

The substance of the facts agreed upon is as follows: 
Jenkins & Mayo sold a steam saw-mill to James L. Worthy 
and Julius C. Williams for $2,680.00, in two notes, one of 
which was traded to Jenkins ; and suit was brought on one of 
them against the makers by the firm and the other by Jen- 
kins. Before judgment term Williams was adjudged a 
bankrupt and Atwater was appointed his assignee. Judg. 
ment was rendered against Worthy alone on the notes, and 
the mill was levied on. Williamson Worthy, a brother of 
defendant in fi. fa. claimed it, and alleged that he bought 
from Williams and James L. Worthy before the judgments 
were recovered against James L., but after suit was com- 
menced. The mill was sold on a credit, secured by mort- 
gage, to Williamson Worthy, and the note and mortgage 
were held by Atwater, the assignee, and returned as part of 
the bankrupt’s assets, and Atwater holds them, the mort- 
gage having been foreclosed, and they are admitted to be 
the joint property of J. L. Worthy and Julius C. Williams. 
The claim case was decided against Williamson Worthy, 
and the property sold for $420.00, which sum stood, by 
agreement, in the place of the property. The claims of 
Jenkins & Mayo were provable in bankruptcy, and they, 
Jenkins & Mayo, tried to subject certain property of the 
bankrupt, which he had given to his wife, to the debts of 
the creditors. 

The fund was to be distributed by the agreement, just 
as the property would have been, had the proper steps been 
taken to arrest the sale. The judge, as court and jury, by 
agreement, divided the fund between Atwater, the assignee, 
and Jenkins & Mayo, and the latter except. 

We see no error in the judgment under the agreement. 
Jenkins & Mayo had no lien reserved to secure their debt ; 
they were creditors of the bankrupt and of Worthy, to 
whom they had sold the mill—half of the mill was the 
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property of Worthy, and the other half of the bankrupt, for 
the benefit of all his creditors, or rather he held the foreelosed 
mortgage for their benefit. Those creditors were repre- 
sented by Atwater, the assignee, and as the money was to 
be divided just as the property would have been before the 
sale, and as the property, had the right course been pur- 
sued, would have been divided between the two had there 
been no sale, so the money should have been divided, and 
was divided. 

Judgment affirmed. 


Dortic vs. Lookwoop. 


. Mere irregularities in the proceedings which led to a judgment, are 
not sufficient grounds upon which to base a motion to set aside such 
judgment. 

2. An act which provides that the judge of a city court shall render 
judgment without a jury when no issuable defense is filed on oath, 
is constitutional. To prescribe the mode of obtaining a jury is 
not to deprive a litigant of the right of trial by jury. 

3. The courts do not favor dilatory motions to set aside judgments, es- 

pecially where there has been personal service. 


Judgments. Practice in the Superior Court. Constitu- 
tional law. Before Judge UnpErwoop. Richmond Supe- 
rior Court. April Adjourned Term, 1878. 


Lockwood brought assumpsit against Dortic to the Au- 
gust term, 1872, of the city court of Augusta. The de- 
claration contained two counts, one in the ordinary form, 
the other on the copy-note of which the original was al- 
leged to have beer lost. Attached to the declaration was 
a copy-note and affidavit as follows : 

Aveusta, Gzorats, May 14, 1868. 


One day after date I promise to pay to the order of R. W. Lock- 
wood, eight hundred and ninety-four dollars and twenty cents, value 
received. W. T. Dortic. 

$894.20. 

Georera4, Richmond County, City of Augusta. ‘ 
Personally appeared Joseph P. Carr, who being duly sworn, says 
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the original of the above copy-note was lost while in his hands for col- 
lection, and cannot be found, and that the same remains wholly un- 
paid. JosEePH P. CaRR. 

(Sworn to before a notary.) 

The sheriff made this return: “ Personally served.a copy 
of the within process on the defendant, W. T. Dortic, this 
9th day of August, 1872. H. M. Levy, dept. sh’ff. C. A.” 
No issuable defense was filed on oath. 

August term, 1872, of the city court of Augusta opened 
on Monday, the 26th, being the fourth Monday in August, 
1872, and adjourned to the court in course on Saturday, 
August 31, 1872, and during the term the court entered 
default upon the docket in the case. 

At the November term, 1872, of the city court, judg- 
ment was rendered by the court. 

By act of February 28, 1876, (to take effect January 1, 
1877) the city court of Augusta was abolished, and its un- 
finished business was transferred to Richmond superior court. 

For the other facts of this case see the decision. 


Satem Dotoner, for plaintiff in error, cited as follows: 
Judgment by the court error, Cobb’s Dig., 604, 611, 614, 
615, 1136, 1125; 30 Ga., 679; Code, §3457; 7 Ga., 364; 
13 Jb., 76; 55 Zb., 380; 5 Zb., 186; Cobb’s Dig., 610; 53 
Ga., 238; acts 1872, p. 141; 44 Ga., 338-9. Unconstitu- 
tional, const. 1868, art. v., sec. 3, par. 3; 7b., sec. 13, par. 1; 
51 Ga., 266; 46 Lb., 398-9; 57 Zb., 80, 325, 354; 38 Zd., 
639 ; 41 Zb., 76; 48 Zb., 367; 46 7d. 605; 48 L£d., 551; 
59 7b., 104; const. 1877, art. vi., sec. 4, par. 5,6. On first 
six grounds of motion, 57 Ga., 608; Code, §§3982-3986, 
3933, 3934; 45 Ga., 129; 32 Zb., 219; 33 7b., 453. 


Franx H. Mitts, for defendant, cited as follows: Motion 
too late, acts 1876, p. 100; 53 Ga., 138; 7b., 153; 60 J6., 
299, 353; Wicker vs. Schofield, (Aug. Term, 1878.) On 
first six grounds, Code §3989; 42 Ga., 462; 60 Zb., 131 ; 
12 Jb., 507; 25 7b., 225; 30 Zb., 121, 545. No jury de- 
manded, 45 Ga., 139. Judgment right, Cobb’s Dig., 611 ; 
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act Feb. 15, 1856 ; Code, §§5145, 5150; acts Oct. 12, 1870, 
and Aug. 24, 1872; 57 Ga., 25; 60 Ga., 406. 


Warner, Chief Justice. 


This was a motion to set aside a judgment obtained in 
the city court of Augusta on the 25th day of November, 
1872, on the following grounds: 1. Because no notice 
containing a copy of the note on which the judgment was 
rendered was personally served on the movant privr to the 
commencement of the suit on such copy-note. 2. Because 
the original of the copy-note was not stamped according to 
the internal revenue acts. 3. Because the copy-note was 
not so stamped. 4. Because the affidavit purporting to 
verify the copy-note was not made by the owner of the origi- 
nal, or his agent, or legal representative. 5. Because the 
copy-note was not established according to law. 6. Because 
the plaintiff, in his declaration, set out no legal cause of 
action against the movant. 7. Because the judgment is not 
based on the verdict of a jury. 8. Because the city court 
had no jurisdiction to render such judgment. 9. Because 
. the judgment is illegal. The court overruled the motion 
on all the grounds, and the movant excepted. 

1. The motion to set aside the judgment was filed on the 
18th of May, 1878. It appears from the record before us 
that the defendant was personally served with the declara- 
tion and process in the suit in which the judgment was ren- 
dered against him, as required by law. The city court of 
Augusta having jurisdiction of the person of the defendant 
and of the subject matter of the suit in which the judgment 
was rendered, and there being a legal cause of action set 
forth in the plaintiff’s declaration, the first five grounds 
taken in the motion were merely alleged irregularities had 
upon the trial of the case, and constituted no legal grounds 
for setting aside the judgment. 

2, 3. The seventh, eighth and ninth grounds will be con- 
sidered together. It appears from the record that there was 
no issuable defense filed on oath nor trial demanded, and 
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that judgment was awarded by the court without a jury. 
This is complained of as depriving the defendant of his 
constitutional right of trial by jury. The act of 1870 au- 
thorized the city court of Augusta to render judgment with- 
out the verdict of a jury, in all civil cases founded on con- 
tract, where an issuable defense was not filed on oath. This 
act did not deprive the defendant of the right of trial by 
jury. All that he had to do to obtain it was to file an 
issuable defense on oath, which he failed todo. By the act 
of 24th of August, 1872, the judge of the city court of Au- 
gusta was authorized to give judgment in all civil cases of 
which that court had jurisdiction, and award execution 
thereon ; provided always, that either party in any case 
shall be entitled to a trial by jury upon entering a demand 
therefor in writing, on or before the call of the docket of 
said court to which the case isreturnable. But it is said the 
court to which the case was made returnable was held on 
the fourth Monday in August, 1872, and that said act was 
passed on the 24th of August, 1872, therefore there was not 
sufficient time for the defendant to have had notice of its 
passage, as required by the third section of the Code, so as 
to enable him to have demanded a jury trial at that term of ° 
the court. Be that as it may, the judgment was not render- 
ed against him until the 25th of November, 1872, so that if 
the defendant had been anxious fora jury trial he could 
have opened the default, and have demanded a jury at the 
trial term of the case, but the defendant made no effort to 
obtain a jury trial, either by filing an issuable defense on 
oath, or by demanding it at any time before judgment, but 
on the contrary has laid by for nearly five years and a half 
without having made any motion to set aside the judgment 
of which he now complains. The courts do not favor such 
dilatory applications to set aside judgments, especially when 
there has been personal service on the defendant as in this 
case. Dobbins vs. Jenkins, 51 Ga., 203. 
Let the judgment of the court below be affirmed. 
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AsHLEY vs. Witson. 





. On a suit for damages for driving off tenants and otherwise injuring 
rented land, some of the rent being payable in cotton, evidence of 
the value of cotton at the time it was to bedelivered, was admissible. 

2. There was no error in allowing the documentary evidence to go out 

with the jury. 

8. Where a mortgagee, who had foreclosed his mortgage, entered upon 

land under a mistake as to what were his rights, the mortgagor could 

only recover actual damages for the trespass. 












Evidence. Practice in the Superior Court. Mortgage. 
Damages. Trespass. Before Judge Greson. Richmond 
Superior Court. October Term, 1877. 











Mrs. Wilson sued Ashley for a trespass. The declaration 
alleged that she was the owner of certain land, and had 
rented it for the year 1876 to various named tenants for 
certain specified rent, a part of which was payable in cot- 
ton (describing the amounts); that the tenants were good 
and responsible ; that defendant entered on the land, drove 
off plaintiff's tenants, sought to put in tenants of his own, 
tore down fences, etc., and damaged plaintiff in the sum of 
$2,500.00. 

Defendant pleaded the general issue. 

On the trial the evidence showed, in brief, the following 
facts: Defendant did cause his agents to enter on plaintiff's 
land and remove certain fencing, etc.; also sent a message 
to one of the tenants that the latter had better leave, as he 
could not remain during the year; also burned rails from 
the fences. Defendant’s actions caused other tenants 
to leave. Defendant had a mortgage on the place, which 
had been foreclosed, and asale under it was afterwards made 
in March. He wished to protect the premises and prepare 
them for rent, feeling certain that he would buy the land, 
when sold, and for that purpose he acted as he did. He 
also rented a part of the place, in January, but on taking 
legal advice, rescinded the contract, and informed the other 
parties that he could not rent until he bought at the sale. 
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Before making this contract he had referred the other par- 
ties to the husband of plaintiff, and had been informed that 
the latter refused to rent or have anything to do with it. 
Defendant thought he had a right to protect the property. 
When it was sold, however, plaintiff's son bid it in. Whether 
the moving of the fences, etc., was an injury or benefit, the 
evidence was conflicting. The amount of rent contracted for 
by the plaintiff and her tenants was shown, and the value of 
five bales of cotton (which formed a part of the rent) in the 
fall when deliverable. 

The jury found for plaintiff $1,000.00. Defendant moved 
for a new trial, on the following grounds : 

(1.) Because the court allowed a witness, R. B. Wilson, 
to testify that five bales of cotton, of 500 pounds each, (the 
amount to be paid by one of plaintiff's tenants.) would have 
been worth 10$ to 134 cents per pound, in Augusta, in the 
fall, defendant’s counsel objecting. 

(2.) Because the documentary evidence in the case was 
handed to the jury along with the record by plaintiff's at- 
torney, without the knowledge or consent of defendant’s 
counsel. 

(3.) Because the verdict was contrary to law and evidence. 

The motion was overruled provided plaintiff would write 
off $500.00 from the verdict; and defendant excepted. 
Plaintiff joined in the exceptions because of the order to 
write off $500.00. 


J. Ganaut, for plaintiff in error, cited (on excessive dam- 
ages) Code, §§3065, 3066. Verdict contrary to evidence, 
‘Code, §$3713, 3717. 


H. Cray Foster; W. J. Gary; F. T. Locxaart, for de- 
fendant, cited as follows: On writing off damages, 3 Strob- 
hart, 425; 14 Richardson, 245. On Wilson’s evidence, 
Sedgwick on Dam., (6 Ed.) 89, and note 4; Z6., 99; Code, 
§§3073, 3071, 2944. Verdict right, 23 Ga., 222; 10 74., 37; 
Code, §2947. 
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Warner, Chief Justice. 






This was an action brought by the plaintiff against the 
defendant to recover damages for an alleged trespass on cer- 
tain described lands as set forth in the plaintiff's declaration. 
On the trial of the case, the jury found a verdict for the 
plaintiff for $1,000.00. A motion was made for a new trial 
on the grounds therein stated, which was granted unless the 
plaintiff would write off from the verdict the sum of $500.00, 
which the plaintiff did, and then the court overruled the 
motion for a new trial, whereupon the defendant excepted. 

1, 2. There was no error in admitting the testimony of 
the witness that the five bales of cotton which Philpot was 
to give for the rent of the place would have been worth in 
the fall 104 to 134 cents per pound, in Augusta; nor in al- 
lowing the papers containing the documentary evidence, 
such as letters, written contracts, etc., to go out with the 
jury when they retired to make up their verdict. 

3. It appears from the evidence in the record, that the 
defendant had a mortgage upon the lands on which the tres- 
pass is alleged to have been committed, which had been 
foreclosed, and that he entered thereon under a mistake as 
to what were his legal rights, therefore, he was only liable 
for such damages as were actually sustained by the plaintiff 
in consequence thereof. It was nota case for exemplary or 
vindictive damages. There is no more evidence in the rec- 
ord to support the verdict for $500.00, or anything like that 
amount, than there was to support the verdict for $1,000.00, 
and the overruling the defendant’s motion for a new trial, 
upon the terms prescribed by the court, was error. 

Let the judgment of the court below be reversed. 

20 
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Know ss vs. JourDAN, for use. 


. To change the onus from the plaintiff in execution to the claimant 
in a claim case, the plaintiff must show either title in the defendant 
in fi. fa., or possession in him since the date of the judgment. 

. It is not sufficient to show a deed from defendant to another since 
the judgment, or title out of him; it must be shown in him, if pos- 
session is not shown to have been in him or those holding under 
him since the judgment. 

. To authorize the grant of a new trial on the ground of newly dis- 
covered testimony, the movant must show diligence; and when it 
appears that the levy was made in 1873, and the. trial not had until 
1878, and that the evidence newly discovered concerned only the 
possession of the land in the tenant of defendant after judgment —a 
thing in its nature notorious—and that this was discovered from 
three witnesses who lived in the county, and were always accessible, 
and that no reason or excuse is giyen for the want of preparation of 
the case and the not having these witnesses to testify on the trial: 

Held, that the diligence which the law requires has not been exer- 
cised, and a new trial on account of the discovery of such evidence 
from witnesses so accessible, should not have been granted. 


Claim. New trial. Before Judge Tomrxis. Pierce 
Superior Court. March Term, 1878. 


Jourdan, for use, etc., had certain land levied on. Char- 
lotte Knowles claimed it. On the trial, the court non-suited 
plaintiff in 7. fa. He moved for a new trial on the ground 
that this was error, and also because of newly discovered 
evidence. The motion was overruled and he excepted. 

For the other facts, see the opinion. 


Goopygear & Harris; Gro. B. WittiaMs, for plaintiff in 
error, cited as follows: Motion for new trial not perfect 
‘nor in time. Rule of supreme court, 49; 1 Kelly, 252; 
5 Ga., 399; 23 7b., 493; 7 Zb., 486; 60 7b., 123; 46 76., 
156; 48 7b., 425; 57 7b.,207; 55 76.,458. On newly dis- 
covered testimony, 16 Ga., 33; 33 7b., 24; 34 Jb., 110; 
9 Jb, 4; 12 7b, 500; 14 Fd, 313; 41 7b, 446; 10 Jb., 
511. On the evidence, 14 Ga., 313; 6 7b.,410; 7 7b., 495; 
46 1b., 629; Code, §3796. 
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Jno. OC. Nicnotts, for defendant. 


JACKSON, Justice. 


In this case the plaintiff in execution failed to show title 
in the defendant in execution, or possession in him since the 
date of the judgment, whereupon he was non-suited and 
the levy was dismissed. Thereupon he moved for a new 
trial upon the ground of error in the non-suit, and upon the 
further ground of newly discovered testimony. The court 
below granted the new trial, and the claimant excepted, 
and assigns for error the judgment granting the new trial 
on either ground. 

1. The court did not err in non-suiting the plaintiff and 
dismissing the levy upon the facts disclosed in the record, 
and therefore the new trial should not have been granted on 
that ground. The plaintiff, it will be observed, showed posses- 
sion in defendant in fi. fa. for several years—but not enough 
to presume title by prescription—up to Christmas, 1869, and 
title out of defendant in ff. fa. and wife of homestead in the 
land levied on, in July, 1870. The date of the judgment was 
in February, 1870, therefore no possession after judgment was 
shown, and if possession be relied on to cast the onus on the 
claimant, possession in defendant after judgment is neces- 
sary. Indeed the Code declares that at the date of the levy 
there must be such possession to change the onws. Code, 
§3739. But this is codified from Cobb’s Digest, p. 533, 
being the act of 1821. Since that act this court, however, 
uniformly held that possession after the date of the judg- 
ment would cast the onus, and such is the uniform con- 
struction thereof, 6 Ga., 410; 14 Ga., 313; 13 Ga., 545, 
ete., ete. 

2. But if defendant had title, and the plaintiff showed 
that, of course it would cast the onus. The plaintiff did 
not show title in the defendant, but out of him, in that he 
showed a sale to Buchanan by husband and wife of a home- 
stead. Title out of defendant would not do, if it had been 
made by him alone, and so it has been held since, 14 Ga., 318. 
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But here, title to a homestead passed out of defendant in 
ji. fa. and wife; therefore they must have had a homestead 
before they could convey one, and if they had such home- 
stead before this judgment, the land was not subject unless 
the debt was anterior to 1868, of which there is no positive 
proof in the record. It is enough, however, that land can- 
not be condemned as the property of defendant in 7. fa. by 
showing title out of him. Therefore the non-suit was 
right, neither possession nor title since the date of the judg- 
ment being shown in the defendant in fi. fa. 

3. In regard to the newly discovered evidence, we think 
that the plaintiff in f.fa. has not shown that diligence 
which the law requires. The land was levied on in 1878, 
the trial was had in 1878, the plaintiff announced ready, 
and showed possession only to Christmas, 1869 ; that pos- 
session was in defendant, and after him in his father-in-law, 
up to Christmas of 1869, when he, the father-in-law, was 
killed. The newly discovered evidence is all from witues- 
ses in the county, and goes to show possession in the son of 
defendant after his father-in-law died. One of the witnes- 
ses by whom it is to be proved, was in attendance at court, 
and the other two in the county and accessible. No reason at 
all appears in the affidavit, either of counsel or party, why 
they were not subpcenaed and at the court, and no explana- 
tion appears in the record of the want of diligence which 
the law requires in case of application for new trial on the 
ground of newly discovered testimony. There must be an 
end of litigation; and parties must not put the county to 
the expense of two trials, when it is their negligence that 
makes the last necessary. See 41 Ga., 426; 42 Ga., 462, 
ete., ete. 

Reluctant, therefore, as we are to interfere in the grant 
Ly the presiding judge of a new trial, yet when the ques- 
tions are purely questions of law, and the judgment is wrong 
thereon, as we think is the case here, we feel constrained to 
interfere ; and therefore we reverse the judgment which 
awarded the new trial in this case. 

Judgment reversed. 











AUGUST TERM, 1878. 


The Board of Education of Glynn County et al, vs. Franklin et al. 






Ture Boarp or Epvoatrion or Grynn County ef al. vs. 
FRANKLIN ef al. 










Where, upon the application to foreclose a mortgage upon realty, the 
mortgagors are notified and served according to law, and fail to 
make any defense to the judgment of foreclosure, they are con- 
cluded by said judgment as to all defenses which could have been 
made in objection thereto; and an application for injunction, founded 
on such matters of defense, should not be granted to stay the mort- 
gage fi. fa. issued from such judgment, because counsel employed to 
defend the proceedings of foreclosure neglected his duty to do so— 
especially where counsel denied on oath such employment, and no 
evidence is produced of any payment of fees or other satisfactory 
contract for services to be rendered in the case, and no pretence of 

collusion between the counsel and the mortgagees. 





















Mortgages. Injunction. Attorney and client. Before 
Judge Harris. Glynn county. At Chambers. August 29, 
1878. 







Reported in the opinion. 






GoopyEaR & Harris, for plaintiff in error, cited as fol- 
lows: No equity in bill, 4 Ga., 175; 9 Zb.. 247; 38 Zé., 
174. Sworn off by answer, 1 Kelly, 7; 6 Ga., 220; 8 Jb., 
562; 21 7b, 187, 827; 2° Id., 5038; 80 7b, 915; 85 7d. 
47; 17 7b., 558; 27 Jb. 216; Kerr on Inj., $§613, 619 , 
51 Ga., 24. Discretion controlled, 42 Ga., 386, 639; 43 
Lb., 390; 47 2b., 660. Reeciving mortgage not ultra vires, 
Angell & Ames on Corp. (3 Ed.), 117-120. 















Ws. Wituiams & W. J. Wittiams, by Hoxe Surrni; Mer- 
suon & Smrru, for defendants, cited as follows: Mortgage 
void, Code, §1754. Not properly foreclosed, 59 Ga., 719. 
Irregularity not vitiate bill, 53 Ga., 226. 










J ACKSON, J ustice. 


The bill alleges that the property mortgaged is a trust 
estate belonging to complainants—to Mrs. Franklin for life, 
and remainder to her children; that her deceased husband 
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owed the board of education and mortgaged the property ; 
that after his death, she and her children were fraudulently 
induced to take up the old note and mortgage, and add 
thereto nine hundred dollars more of indebtedness of de- 
ceased, and execute a new mortgage therefor; that they 
employed counsel to defend the application to foreclose upon 
the two houses and lots covered by the mortgage, but he 
failed to do so, and the prayer was for the cancellation of the 
mortgage as fraudulently procured, and the staying of the 
ji. fa. until the hearing. The court granted the injunction 
as to the life-tenant, Mrs. Franklin, and the defendants ex- 
cepted. There was an answer swearing off the equity, if any, 
of the bill, and depositions on each side in respect to the al- 
leged fraud on the part of the board in procuring the mort- 
gage from Mrs. Franklin and family; but in the view we 
entertain of the case, it is unnecessary to consider any of 
this evidence. 

This defense could have been as well pleaded and insisted 
upon on the application to foreclose, as after that judgment. 
There is no pretense of any equity arising since the judg- 
ment of foreclosure, nor of any fraud in the procurement of 
that judgment ; nor that by any conduct of the board the 
mortgagors were prevented from making their defense ; nor 
that counsel employed, if employed at all, was prevented by 
collusion of any sort with the board from defending the pro- 
ceeding to foreclose. If he failed in his duty, his clients 
must look to him for redress; if he was not employed, 
which he swears, and so does his partner at the time, and so 
his books show, the fault is exclusively that of complain- 
auts; and even if he was employed it was still their duty, so 
far as the mortgagees are concerned, to see to it that he dis- 
charged his duty, by going to his office and advising about 
the case—both the counsel and themselves living in the same 
town. In any view there is gross want of diligence in the 
defense of the proceedings to foreclose, and no sort of suffi- 
cient reason for the neglect of the case, and no charge of 
blame on defendants to the bill for such failure to defend. 
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Therefore, this bill and application for injunction comes 
too‘late, and under the rulings of this court the complain- 
ants are concluded by their failure to defend the petition to 
foreclose the mortgage. See 13 Ga., 389, 393-4; 18 Jb., 
476, 487-8-9 ; 56 Jb., 94; 59 Lb., 230. 

Judgment reversed. 


Jounson vs. THE Stare oF GEORGIA. 


. The second marriage of a bigamist is void, and does not render the 
woman incompetent to testify against him on a criminal trial. 

. A witness may be impeached by proof of general bad character, but 
not by special acts of adultery. 

. Statements made by a prisoner, in the nature of confessions, such as 
a declaration of intention to tell the truth about the matter, an in- 
quiry as to his power to turn state’s evidence, and the like, though 
not direct confessions, were inadmissible on his trial for the offense 
spoken of, it appearing that the witness to whom they were made, 
told him that if he turned state’s evidence, and there were others 
implicated and he could prove it, he would ‘get clear.” 

. The verdict was unsupported by the evidence. 

BLECKLEY, Justice, dissented. . 


Criminallaw. Witness. Evidence. New trial. Before 
Judge Harris. Ware Superior Court. March Term, 1878. 


Reported in the decision. 


Jno. C. Nicnotts, for plaintiff in error. 


R. N. Ety, attorney general; Smton W. Hiren, solicitor 
general; Mrersuon & Smrru, for the state, cited as follows: 
Evidence of second wife admissible, Code, §3852; 1 Phil. 
on Ev., 3, 4, 5, and notes; 11 Ga., 353; Wharton’s Crim. 
L., 681. On impeachment of witnesses, 30 Ga., 888; 3 Zd.. 
417; 1 Wharton’s Crim. L., 814. 


Warner, Chief Justice. 


The defendant was indicted for the ,offense of murder, 
and charged with the unlawful killing of Elias F. Sweat, in 
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tle county of Ware, and on his trial therefor was found 
guilty. A motion for a new trial was made on the several 
grounds therein set forth, which was overruled, and the de- 
fendant excepted. 

It appears from the record and bill of exceptions, that 
Matilda Johnson was offered as a witness for the state, who 
stated that she was the wife of the defendant, was married 
to him by Isaac Highsmith since the war; whereupon the 
defendant objected to her testifying in the case. The coun- 
sel for the state replied that the defendant’s marriage with 
Matilda was void, becanse he had another lawful wife liv- 
ing at the time of his marriage with her, and propused to 
prove that fact, which the court allowed to be done. It was 
proved by several witnesses, that the defendant, at the close 
of the war, and for three or four years afterwards, lived 
with another woman by the name of Rose Johnson, who he 
claimed to be his wife, by whom he had six children. The 
court allowed Matilda to testify against the defendant, over 
his objections, and that is one of the errors complained of. 

1. By the act of 9th of March, 1866, (Code, $1667,) it is de- 
clared that persons of color living together on the said 9th 
day of March, 1866, as husband and wife, shall sustain that 
legal relation to each other, and it having been clearly 
proved that the defendant and Rose Johnson were living to- 
gether as husband and wife on the 9th of March, 1866, and 
for three or four years afterwards, his subsequent marriage 
with Matilda Johnson was void, and therefore she was a 
competent witness. Although the defendant must be pre- 
sumed to have known the law when he was married to Ma- 
tilda, still, I cannot but feel (knowing that class of our popu- 
lation as well as J do,) that he was not aware that he was 
in fact violating it, and that he considered Matilda his only 
lawful wife, and communicated with her as such. Be that 
as it may, I am bound to administer the laws of the land as 
I find them, and consequently to hold that the court did not 
err in hearing the evidence as to the defendant living with 
Rose Johnson and claiming her as his wife, as set forth in 
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the record, and in allowing Matilda Johnson to testify as a 
witness in behalf of the state against the defendant. 

2. There was no error in ruling out the testimony of 
Winter Nesbit, a witness offered by the defendant, to prove 
that just previous to the homicide, Matilda Johnson and 
Lewis Phillips, another witness for the state, were in the 
habit of committing acts of adultery together. It would 
have been competent to have proved their general charac- 
ter, but not specific acts of adultery for the purpose of im- 
peaching them. 

3. It appears from the bill of exceptions, that E. H. 
Crawly, a witness for the state, testified to a conversation 
had with the defendant when in jail, from which conversa- 
tion unfavorable inferences might be drawn prejudicial to 
the defendant, though not amounting to a direct confession, 
the defendant having sent for the witness. Upon his cross 
examination, the witness said, “I told defendant, of course 
if he turned state’s evidence, and there were others impli- 
eated, and he could prove it, that he would get clear.” The 
defendant made a motion to rule out the evidence of Crawly, 
on the ground that the statements of the defendant as tes- 
tified to by him were made under the hope of being bene- 
fited thereby. The court overruled the motion, and that is 
assigned as error. The 3793d section of the Code declares, 
that “to make a confession admissible, it must have been 
made voluntarily, without being induced by another, by 
the slightest hope of benefit, or remotest fear of injury.” 
According to this rule, the only part of Crawly’s evidence 
that was admissible was the following: “ Defendant sent 
for me about the murder of Elias Sweat, that was what we 
were talking about,” and the court erred in not ruling out 
the other part of his evidence. 

4. It appears from the evidence in the record, that Mr. 
Sweat, the deceased, was killed near his own house, about 
twelve o’clock at night, by blows inflicted upon his head’ 
which caused his death. The only evidence which connects 
the defendant with the killing of the deceased was his con- 
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fession, as testified to by one King, who was Confined in 
jail with defendant under a charge of stealing. According 
to King’s evidence, defendant said to him that “Sweat was 
keeping his wife, and he killed him with a hatchet, and got 
$17.00 from the person of deceased.” It appears from the 
evidence of Sydboten, the jailor, that Farly Sweat had a 
talk with King outside of the jail, and told him, King, 
“that if he would get it (the confession) out of defendant, 
he would pay him for it, and he thought there would be a 
chance to get him out of jail.” When King told the wit- 
ness one day that “he had got it all out of defendant,” the 
witness proposed to him to get Dr. Lott, Dr. Folks, and 
other prominent men, and take them into the jail, and for 
King to make his statement of what the defendant had said 
to him in ‘his presence. King said “he could not do that 
as he was afraid to be left in there with the defendant.” 
The defendant was chained in the jail to prevent his escape. 
Besides, the general character of King was impeached by 
two witnesses who were acquainted with it, and proven to 
be bad, and that they would not believe him on his oath. 
This is the evidence of the defendant’s confession on which 
the defendant’s conviction is sought to be established. The 
3792 section of the Code declares, that “all admissions 
should be scanned with care, and confessions of guilt 
should be received with great caution. A confession alone, 
uncorroborated by other evidence, will not justify a con- 
victiun.” What is the other evidence in the record to cor- 
roborate the confession made to King? It is the evidence 
of Lewis Phillips and Matilda Johnson. Phillips testified 
that defendant said to him “that if deceased did not mind 
he would smash his brains out.” Matilda Johnson testified 
that defendant said “ he did not think she ought to belong 
to any church, that he intended to burst deceased’s head 
open, intended to spill blood that could not be scoured up, 
ete.” This witness admitted her feelings were not good to- 
wards defendant, as she cou!d not go anywhere night nor 
day, but he was there. The general character of both of 
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these witnesses was proven to be bad, and not worthy of be- 
lief on their respective oaths. There is one significant fact 
disclosed by the evidence in the record, and that is, that 
notwithstanding every one of the witnesses mainly relied 
on by the state for a conviction of the defendant were im- 
peached, as being of bad character, no attempt was made 
by the state to sustain or support the character of its own 
witnesses who were thus attacked. So that there was no 
conflict in the evidence as to their bad character. If we 
scan with care and caution the evidence of the confessiow 
testified to by King, and the evidence of the previous threats 
made by the defendant in corroboration thereof, as testified 
to by Phillips and Matilda Johnson, as the law enjoins us 
to do, especially in regard to that class of our population 
to which the defendant belongs, it cannot with legal pro- 
priety be judicially declared that the evidence in the record 
is of such a character as to require a verdict of guilty 
against the defendant, notwithstanding the error of the 
court in not ruling out the evidence of Crawly, as herein- 
before indicated, and inasmuch as the court erred in re- 
fusing to rule out that evidence, a new trial should be 
granted. In the view we have taken of this case, the rul- 
ing out of the testimony of Nicholls, becomes immaterial. 

Let the judgment of the court below be reversed, and a 
new trial granted. 

























Jackson, Justice, concurred. 







Bieckiery, Justice, dissenting. 






1. A withess for the state having testified as follows, there 
was no error in refusing to rule out his evidence on the 
prisoner’s motion: “defendant asked me if he could turn 
state’s evidence. Told him he could if there were more 
than himself implicated in the crime. Defendant went on 
talking a good deal. I told him he must tell me the truth 
in this matter, and I would come next morning and bring a 
justice of the peace. Defendant then asked me if he could 
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not tell it then. I told him no, he had better tell it before 
a justice of the peace, or some legal officer to take his testi- 
mony down. He asked me if I would be sure and come 
next morning. I told him I would if nothing providential 
occurred. I came back next morning, and he said he would 
have to see Col. Nichols before he done anything. At the 
time of conversation he was kind of sitting or leaning on 
the floor, with his face in his hands, and every now and 
then he would raise up and talk to me. He sent for me 
ubout the murder of Elias Sweat. That’s what we were 
talking about. Cross.—I told defendant, of course, if he 
turned state’s evidence, and there were others implicated, 
and he could prove it, that he would get clear.” Here nothing 
is repeated as coming from the prisoner, except three ques- 
tions, and the final remark as to seeing Col. Nichols. 
The competency of this testimony was not affected by any 
hope excited by the witness in the mind of the prisoner ; for, 
first, the prisoner took the initiative ; he sent for the witness 
to talk to him about the murder, and when he came, in- 
quired of him whether he, the prisoner, could turn state’s 
evidence. In this question, which was doubtless propounded 
before the witness mentioned any favorable consequence as 
likely to follow, lies the chief potency of the whole testi- 
mony of this witness. The free and voluntary asking of 
such a question, with the deliberation implied in sending 
beforehand for a person to hear and answer it, is a weighty 
circumstance in the investigation of a secret murder. Sec- 
ondly, whatever hope may have been inspired was barren 
of results; it induced no confession; no confession was 
made. The prisoner was checked for the time by the wit- 
ness. An interview was appointed for the next day, and 
when the witness returned, the prisoner announced his wish 
to consult Col. Nichols, and there the matter ended. So 
far from making any disclosure under the encouragement 
held out by the witness, the prisoner reconsidered his pur- 
pose and abandoned it. His hope, if any hope was kindled, 
emitted silence, not criminating speech. If he had any se- 
cret to impart, he declined to impart it. 27 Ga., 640. 
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2. While this court may pronounce witnesses whom the 
jury trusted, unworthy of credit for sufficient cause apparent 
in the record, the mere absence of supporting witnesses to 

‘ offset impeaching evidence on the ground of general bad 
character, is not cause sufficient. 22 Ga., 479. 

3. The second wife of a bigamist is no wife in law, and 
therefore not incompetent as a witness against him. 1 Phil. 
Ev., 84; Roscoe Cr. Ev., 147. 

4. The court (as I think) committed no error on the trial, 
or in overruling the motion for a new trial. 
















Brown vs. Tue Strate or GeEoraia. 


. The fact that the witness left the house at nine o’clock at night 

and returned at six o’clock next morning, on the 8rd of January, 

1878, leaving the doors locked and everything safe, and found the 

doors broken open and the effects left at night gone on his return, 

are sufficient to show that the burglary was done at night. 

2. The fact that on the very next night the defendant, in company 
with another, offered for sale the identical effects stolen from the 
dwelling so broken and entered, and when a policeman, sent for 
without his knowledge, made his appearance, defendant ran, was 
shot at and fired in return, are enough to sustain a conviction that 
defendant was the burglar. 

3. A charge to the effect that while a mere naked possession of stolen 

property missed from a house burglariously entered would not be 

sufficient to convict, yet, the fact of the burglary being proven, if the 
possession be very recent and unexplained satisfactorily, such pos- 
session would authorize a conviction, is not objectionable—the entire 
charge not having been sent up in the record, and the presumption 
being that all the law of the case, not inconsistent with said extract, 
was correctly given. 


























Criminal law. Charge of court. Before Judge Tompxtns. 
Chatham Superior Court. October Term, 1877. 





Reported in the opinion. 









E. C. Horus; A. CO. Kine, for plaintiff in error, cited as 
follows: Evidence insufficient, 3 Gr. on Ev., §30; 46 Ga., 
637; 37 Zb., 191; 34 7b., 342; 4 Bl. Com., 224; Code, 
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§4386 ; 53 Ga., 567; 46 Ind., 453 ; 3 Gr. on Ev., §§161, 17; 
48 Ga., 326; Code, $4411; 4 Bl. Com., 230; 50 Ga., 103; 2 
Parker’s Crim. R., (N. Y.) 586; 3 Gr. on Ev., §33; 1 Best 
on Ev., $212; Burr. on Cir. Ev., 49, 50; Charge error, 53, 
Ga., 567; 51 Ib. 402; 21 Tb, 310; 19 7b., 285; 17/b., 497; 
46 Jb., 212; 50 N. H., 510; 19 Ohio St., 363; 37 Tex., 202; 
1 Parker’s Crim. R., (N. Y.) 447; 18 Cal., 382; 20 /0., 177; 
23 7b., 51; 35 Ill, 204; 46 Ga., 686; Wills on Cir. Ev., 54, 
55; 59 Ga., 456; 58 7b., 78; 56 7b., 686; 55 7b., 324; 53 
Ib., 567; 46 Ib., 637; The Reporter, Vol., 6, p. 504; Zd., 
338; 5 Iowa, 433; 26 Me., 212; 18 Wall., 517, 544, 545; 24 
Pick., 366, 373, 374; 3 Iowa, 131, 140; Wharton’s Am. Cr. 
L., §707; 45 Vt., 308; 19 Me., 400; 28 Ala., 702; 58 Ga., 
78;6 Caldw., 9; 57 Ga., 503; 34 Ga., 262. No presump- 
tion that court corrected error in balance of charge, 56 
Ga., 596. 


A. B. Sarru, solicitor general, for the state. 


Jackson, Justice. 


The defendant was convicted of burglary at night, in 
breaking and entering the residence of Mr. Screven, in Sa- 
vannah, with intent tocommit larceny therefrom. The-evi- 
dence was that the house was broken into between 9 o’clock 
at night and 6 o’clock next morning, on the 3rd of January, 
1878; and that on the next night, between 8 and 9 o’clock, 
the prisoner tried to sell the silver plate which was missing 
from the house ; he was accompanied by another, but he did 
the talking and trading; a policeman was sent for, defend- 
ant ran, was shot at, shot back, and was finally arrested. 

His motion for a new trial is based upon the ground that 
the verdict was against law and evidence, and that the court 
committed error in the charge to the jury. 

1. There is abundant evidence to convict the defendant 
of burglary at night, which seems to be the main ground of 
deficiency in the evidence relied upon. The burglary must 
have been committed at night. The door was broken open, 
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things were scattered about generally, and a silver waiter, 
pitcher and goblets, and perhaps other similar articles, taken 
away. Six o’clock in the morning the servant said he re- 
turned, after leaving at nine at night ; and six o’clock is dark. 
Even if he could see a little, or if it had been seven o’clock, 
such a burglary in the city could hardly have been perpe- 
trated after day-break. This point is fully covered by the 
ease of Houser vs. The State, 58 Ga., 78. 

2. Another point made is in regard to the sufficiency of 
the possession of stolen goods unaccounted for, to convict of 
burglary. This case, in respect to this point too, is very 
much like the case just cited from the 58th, and is covered 
by the principle announced there. The very next night af- 
ter the burglary, the prisoner offered to sell the stolen effects, 
when the police, who were privately sent for, came to the 
store where he was offering to trade, he ran, was shot at, 
shot back, and was evidently guilty. 

It makes no difference that another accompanied him, he 
was the spokesman, did the talking, running and shooting, 
and we think with the court and jury who tried him, that 
he did the breaking, entering and stealing, and is guilty. If 
his companion helped him, it does not lessen his guilt. 

3. The charge complained of is in these words: “The 
mere naked possession of stolen goods is insufficient to con- 
vict of burglary at night; but if the jury find from the evi- 
dence that a burglary had been committed, and that certain 
goods had then and there been stolen as alleged in the in- 
dictment, and that those identical goods had been found in 
the possession of the defendant very soon after the burglary, 
and he did not satisfactorily explain how he got them, then 
(if you find all this from the evidence) it will be sufficient to 
authorize you to find a verdict of guilty. ” 

The entire charge of the court is not given. The pre- 
suinption is that everything consistent with this extract, 
and giving fully the law on other points, was embraced in 
‘he other parts of the general charge. So presuming, we 
see no error in this extract. 
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For the judge charged, the presumption is, the doctrine 
of reasonable doubts and the duty of the jury to look to the 
entire evidence, and satisfy themselves beyond such doubts 
that this defendant committed this burglary. The meaning 
of the charge complained of, is simply this: naked pos- 
session of goods taken from the house broken open at night 
will not suffice to convict of burglary at night; but posses- 
sion soon after the burglary, not satisfactorily explained, may 
authorize a conviction. We see no objection to the charge 
so construed, presuming that the pressure of the case was 
upon this point before the jury, and that the rest of the 
charge was legal. 

Judgment affirmed. 


Carter, executrix, et al. vs. Hatuanan et al. 


. Mortgagees cannot set up title from the deceased mortgagor to a 
third person for the purpose of defeating the widow's claim of 


dower and year’s support. 

. Where a debtor, since deceased, gave to a creditor a deed, absolute 
upon its face, but remained in possession of the property; in a sub- 
sequent contest between other creditors and the widow claiming 
dower and year’s support, parol evidence was admissible to show 
that the conveyance was only intended to operate as a mortgage. 

. The verdict was in accordance with the evidence. 

See concurrence of BLECKLEY, Justice. 


Mortgage. Title. Dower. Estoppel. Evidence. New 
trial. Before Judge Porrte. Richmond Superior Court. 
April Term, 1878. 


William H. Goodrich, as receiver of the estate of De- 
Laigle, by deed, dated April 10th, 1869, conveyed the home- 
place, with the brickyard and other lands adjacent, to Den- 
ning & Hallahan, who executed a mortgage the same day, 
for $22,000, the balance of the purchase money. Denning 
sold out to Hallahan, July 20, 1870, subject to the mortgage 
who, on the same day, conveyed the premises to James A. 
Gray, with the privilege of re-purchase. Gray re-conveyed 
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to Hallahan Jan. 16, 1872, on which day Hallahan executed 
a mortgage on the land to Flournoy Carter for $10,735. 
On Jan. 18, 1872, the mortgage originally due to Goodrich, 
receiver, was paid off and satisfied of record. On the 7th 
Jan., 1873, Hallahan executed a second mortgage, in favor 
of the Augusta Factory, for $4,000, the Georgia Railroad 
& Banking Co., Francis Cogin, and George T. Jackson, for 
$2,000 each, with interest from maturity at 10 per cent., 
and attorneys’ fees in case of foreclosure. This was on the 
same real estate, with the personal property at the brick- 
yard, and recited notice of the Carter mortgage for $9,500. 
On the 23d April, 1873, Hallahan executed a third mort- 
gage, in favor of O’Donnell & Burke, E. O’Donnell and 
Frank H. Miller, to secure indebtedness to O’Donnell & 
Burke, and O’Donnell of $6,038, and Miller of $1,000. 
This mortgage was on the same real estate and personal 
property as the second mortgage, and recited notice of the 
first and second mortgages. 

To October term 1873, of Richmond superior court, all 
the mortgagees filed petitions to foreclose their mortgages. 
On the 2d Feb., 1874, Hallahan conveyed to Burke, for 
$1,500, all the real and personal property described in the 
mortgages. A note for the $1,500 was given. Notice was 
given in the deed of the prior mortgages and liens. Ad- 
vertisements of ‘the sale were published. A rent note was 
given by Hallahan for the dwelling-house, and a paper signed 
by him as follows : 

‘I, Dennis Hallahan, hereby agree to serve James Burke as clerk 
in the brickyard sold by me this day to him at the rate of five dollars 
per day, from which is to be deducted any day or portion thereof which 
I fail to serve, he having en right to discharge me at the end of any 
day. DENNIS HALLAHAN.” 

- February 2, 1874. 

A new bond for the maintenance of certain convicts then 
in the employ of Hallahan was given by Burke to the 
county judge. In January, 1877, Burke declined to make 
further payments, and offered to convey the property back 
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to Hallahan, his note, due February 2, 1877, for $1,500, 
to be returned to him. The deed was drawn but not 
executed. 

At April term, 1874, of Richmond superior court, the 
mortgages were all foreclosed, executions issued, and levies 
were made on the property, notice being served on Burke 
as tenant in possession. Burke obtained an extension of 
time on the executions by paying interest; and afterwards 
a second extension until January 1, 1877. 

Hallahan was adjudged a bankrupt February 28, 1877, 
and died April 6, 1877. 

In June, 1877, his widow and children brought this bill. 
At the same time, they filed their petition for a year’s sup- 
port ; $3,500.00 was set apart to them. Carter being dead, 
his interests were represented by Mrs. Carter, executrix. 

After decree against them, defendants moved in arrest of 
judgment and for a new trial. Both motions were over- 
ruled, and they excepted. 

Among the many grounds of error alleged, are these: 

1. Because the court failed to hold that the conveyance 
of February 2, 1874, even if an equitable mortgage, passed 
the title so as to prevent dower until all the debts intended 
to be secared thereby were paid. 

2. Because the court admitted, over the objection of de- 
fendants, the verbal testimony of Edward O’Donnell, of a 
conversation had with him by his brother-in-law, Dennis Hal- 
lahan, prior to the deed of February 2, 1874, showing what 
his understanding was with Hallahan, and which he, O’Don- 
nell, communicated to Burke before the making of the 
deed, but which was not communicated to the conveyancer 
who drew the papers, or any creditor: 

8. Because the court admitted, over the objection of de 
fendants, the verbal testimony of Burke, of a conver- 
sation had with O’Donnell, in the absence of Hallahan, 
about making the deed of February 2, 1874, and also re- 
fused to rule it out after it appeared from Burke’s testi- 
mony that he had, after the deed, made on two occasions 









AUGUST TERM, 1878. 317 


Carter, executrix, e¢ al. vs. Hallahan e¢ ai. 






written settlements with Hallahan of a contradictory char- 
acter. 
For the other facts see the decision. 







Barnes & Ovmmine; F. H. Mitter, for plaintiffs in er- 
ror, cited (on the points decided) as follows: Dower allowed 
in what, Code, §1763; 15 Ga., 192; 28 Jb., 107; 4076., 
32; 98 Ib., 479; 43 7d., 385; 37 1b. 490; 66 N. C., 214; 
1 Bump. 497; 44 Ga., 323,; 60 7b., 456. Deed to Burke 
good against dower, whether a mortgage or not, 15 Ga., 
102; 28 Zb., 108; 59 /b., 507; 54/5. 45; 49 Zd., 140; 
57 [b., 601; 46 Zb., 133; 58 /b.,178; 32 b., 665; 56 Zb., 
250; 40 Jb., 540; 54 Jb., 621; 13 Zb., 88; 59 /d., 862; 60 
Ib., 456; 38 b., 452, 597; 30 7b. 714; 45 7b., 486, 497; 
53 Jb., 585; 46 7b., 101; 44 Zb., 318. Parel evidence in- 
admissible, Code, §§3806, 3809; 54 Ga., 527; 59 Jd., 562. 














H. Cray Foster; T. H. Grsson; Jonn T. Suewmake; 
M. P. Carroll, for defendants, cited as follows: Liens not 
bar dower, 1 Bish. on Married Women, §§315, 325, 326 ; 
Cobb’s Dig., 171-9 ; 28 Ga., 478; 43 /b.,383; 37 7b., 492; 
4 Kent’s Com., 48; 38 Ga., 1; Code, §1763 ; 3 Wait’s Ac- 
tions and Defenses, 658: 3 Heisk., 395,565; 4 Kent’s Com., 
45-6, 159-161; 14 Me., 200; 14 Mass., 351; Scribner on 
Dower, 259-267; 25 Me., 101; Burke’s title not absolute, 
4 Kent’s Com., 142; 2 Story’s Eq. Jur., §1018; 49 Ga., 
514; 55 Jb., 653. Mortgagees estopped from denying 
mortgagor’s title, 10 Ga., 321; 4 Kent, 38; 55 G@a., 613; 
Herman on Est., 610; 1 Bish. on Married Women, §§316, 
317; 52 Ga., 106; 2 Richardson, 521; 2 Scribner on Dower, 
217 et seq. 


















Warner, Chief Justice. 






This was a bill filed by the complainants against the de- 
fendants who held mortgages on certain described lands 
which had been mortgaged by Hallahan in his lifetime, and 
in which Mrs. Hallahan, as the widow ‘of her deceased hus- 
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band, claimed dower, and also claimed in behalf of herself 
and children a year’s support. The bill prayed for an in- 
junction on the allegations contained therein until the final 
hearing of the cause, which was granted. On the trial of 
the case, the jury were instructed by the court to pass upon 
and decide the following issues of fact, which they did, with 
the name of their foreman affixed thereto: 1. Did the 
deed of 2d of February, 1874, from Hallahan to Burke, 
make an absolute sale of the land, or was it the intention of 
the contracting parties at the time, that Hallahan had the 
right to redeem the property by paying the purchase money, 
and was or not that deed made in pursuance of a verbal 
agreement to redeem on the payment of the purchase money ? 
Ans—We find the deed to be nothing more nor less than 
an equitable mortgage. 2. How much, if any, of the pur- 
chase money was paid by Hallahan in his life-time, or after 
his death for him, to Burke? Ans—Nothing paid. 3. How 
much is now due to Burke, or O’Donnell & Burke, from 
Hallahan or his estate? Ans—Nothing, they having relin- 
quished their claim. 4. Has Burke, or O’Donnell & Burke, 
now any claim on Hallahan’s estate growing out of the deed 
transaction, and did he, Burke, release the estate from all 
liability to him or them? Ans—We find none, Jas. Burke 
and O’Donnell & Burke having relinquished all claims 
against the estate. 5. Who had possession of the land at 
the time of the death of Dennis Hallahan? Ans—Dennis 
Hallahan was in possession at the time of hisdeath. 6. Who 
had possession of the land from the date of the deed to 
the time of Hallahan’s death, or was there any change in 
that possession after Hallahan first acquired it? Ans—Den- 
nis Hallahan was in possession, and no change was made. 7. 
Does Jas. Burke owe any part of the $1,500 note? Ans— 
He does not. 8. What wasthe consideration of that note ? 
Ans—To be surrendered to Jas. Burke upon a reconveyance 
of the property to Dennis Hallahan. 9. What was thecon- 
sideration of the deed of 2d of February, 1874? Ans—To 
pay the debts dye Jas. Burke, Ed. O’Donnell, and O’Don- 
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nel & Burke? 10. Did Hallahan hold out Burke as 
the owner of the land, or did Burke hold himself 
out as such owner with Hallahan’s knowledge or con- 
sent? Ans—Yes, Hallahan did, and also Burke, with 
Hallahan’s consent. 11. Did Mrs. Carter deal with Burke 
as the true owner and refrain from selling the land when 
the same was about to be sold under levy? Ans—We be- 
lieve she did. 12. Was the money borrowed by Hallahan 
from Carter to secure which the mortgage of the 16th of 
January, 1872, was executed by Hallahan in favor of Car- 
ter, borrowed for the purpose of paying off the purchase 
money of.the land for which the mortgage in favor of W. 
H. Goodrich, receiver, was given, and to pay Jas. A. Gray ¢ 
Ans—We believe it was. 13. Did Hallahan know of any 
arrangement made by Burke for payment on the mortgage ¢ 
Ans—We believe he did. 14. Was the division of the land 
and the assignment of the dower to Mrs. Hallahan a fair 
one according to the valuation of the property? Ans—We 
think it was. 15. Was the allowance made for twelve 
months’ support excessive, and if so, how much? Ans--We 
think it excessive, and decree the sum of $1,800 as sufficient 
for one year’s support. 

Upon this finding of the jury the court entered the fol- 
lowing decree: “ The jury on the trial of the facts of this 
case, having found by their verdict that Dennis Hallahan 
died in the possession of the land out of which the dower is 
claimed, that his possession then was the same that it was 
from the time of the purchase from Goodrich, receiver, and 
having found that the deed from Dennis Hallahan to Jas. 
Burke, of the 2d of February, 1874, was but an equitable 
mortgage, and having found that nothing is due to Burke, 
the vendee, of the purchase money, he having released all 
claim on the estate or the widow, and having found that a 
proper allowance to the widow and minor children for 
twelve months’ support is $1,800, it is decreed that the 
complainant is entitled to dower in the lands of said Dennis 
Hallahan, that the report of the commissioners admeasur- 
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ing dower be confirmed, the assignment having been found 
to be fair, and that the said widow will be allowed to enter 
and remain upon said lands so set apart as dower free from 
any incumbrances, and that she do recover out of the funds 
in hand belonging to said estate the sum of $1,800 for the use 
of herself and minor children; that the judgment of Mar- 
tha Carter be enjoined from proceeding against the dower 
lands until the determination of the dower estate, unless the 
plaintiff choose to sell the land subject to the right of dower, 
aud that the funds in the hands of the sheriff arising from 
the sale of the land, after deducting costs of suit and ex- 
penses of sale, be paid over to the fi. fas. according to their 
priority. It is further decreed that the taxes due on said 
land be paid ratably, the dower estate paying one-third.” 

A motion was made to set aside the finding of the jury and 
the decree of the court thereon, and for a new trial, on va- 
rious grounds stated therein, which was overruled, and the 
defendants excepted. 

It appears from the evidence in the record, that the com- 
plainant is the widow of Dennis Hallahan, deceased, and 
had six minor children at the time of his death ; that in 
April, 1869, the premises on which the dower is claimed 
was conveyed by deed to her deceased husband by Goodrich, 
as receiver of the estate of DeLaigle, and that he had been in 
possession thereof about nine years prior to and at the time 
of his death in April, 1877. It also appears from the evi- 
dence, that on the 20th of July, 1870, Hallahan conveyed 
the premises by a deed absolute on its face to Jas. A Gray, 
which deed Gray states was only an equitable mortgage, and 
it also appears that Gray, on the 16th of January, 1872, 
conveyed the title by a quit-claim deed back to Hallahan. 
It further appears that on the 16th of January, 1872, Hal- 
lahan executed a mortgage on the premises to Carter, and 
subsequently executed two other mortgages to the mort- 
gagees therein named, upon the same property. It is fur- 
ther shown by the evidence in the record, that on the 2d 
day of February, 1874, Hallahan conveyed the premises by 
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deed to Burke, subject to the aforesaid mortgage liens, 
which deed from Hallahan to Burke, the jury have found 
by their verdict, was nothing more than an equitable mort- 
gage, so that the liens of the prior mortgagees on the prop- 
erty are not in any manner impaired by Burke’s junior 
equitable mortgage upon the same. property. 

The respective mortgagees on Hallahan’s property, have 
got all the liens thereon which they contracted for, wholly 
unaffected by Burke’s junior equitable mortgage. What 
then is this case when stripped of all the artificial legal tog- 
gery which has been so industriously thrown around it? It 
is an effort on the part of the mortgagees to convert the 
somewhat questionable transaction between Hallahan and 
Burke, into an absolute legal conveyance of the title to the 
property from Hallahan to Burke, not for the purpose of 
protecting their own mortgage liens, but for the purpose of 
defeating the widow’s legal claim to dower and twelve 
months’ support out of her deceased husband’s estate. It 
is true the mortgagees complain of a great many errors hav- 
ing been committed on the trial in the court below, but 
the most substantial cause of complaint probably is, that 
Providence removed Hallahan by death before their mort- 
gage debts were paid, and asa consequence thereof, the 
laws of the land gave to his widow a superior lien for her 
dower and year’s support out of his estate to their mortgage 
liens. 

The parol evidence was admissible to show that the deed 
from Hallahan to Burke was intended to operate as a mort- 
gage only—Hallahan having remained in possession of the 
property. Hallahan, the mortgagor, did not obtain his title 
to the property from either of the mortgagees, and there- 
fore the question of purchase money as between mortgagor 
and mortgagee was not in the case. Besides the mortgagees 
recognized the title of Hallahan, the mortgagor, to the 
property embraced in their respective mortgages, and were 
estopped from denying it. 55 Ga., 613. 

The fair presumption is that the jury took into consider- 
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ation the support of the widow and children on the place, 
inasmuch as they reduced the amount to $1,800, assuming 
that to be a question which concerned the mortgagees. 
Whatever errors may have been committed on the trial, the 
verdict and decree are right, under the evidence, upon the 
main question in the case and the law applicable thereto, 
and we will not disturb them. 
Let the judgment of the court below be affirmed. 


Buieckxey, Justice, concurring. 


The ground of my concurrence as to the dower, is that 
the mortgagees cannot invoke an outstanding title in which 
they are not interested, to defeat dower in favor of the 
mortgagor’s widow. This reason applies both to Burke’s 
claims and to the alleged title in the assignee of the mort- 
gagor in bankruptcy. The assignee is not asserting any 
title to the premises, nor do the mortgagees claim under 
this assignment. Burke has voluntarily relinquished his 
title if he ever had any. 


Turrs vs. DuBienon. 


. The act of 1876, allowing questions to be put to the jury and spe- 
cific answers thereto found by them, is confined to equity causes, 
and is not applicable to a naked issue at law 

. On an issue of possession between landlord and tenant, where no 
equitable pleadings at all are filed, and no prayer therefor is made 
by the pleadings, it is error for the court to instruct the jury to find 
whether the deed of the landlord be fraudulent, and should there- 
fore be canceled, and a decree by the court upon such finding is 
illegal. 

. An offer in writing upon its face to compromise the case on certain 
terms is not admissible. 

. If in summing up the testimony the judge calls attention by name 
to the one witness for the defendant, fairness demands that he also 
call like attention to those for the plaintiff. 

. Deeds frau:ulent as to creditors are void as against them; but they 
are not void as between the parties, where the vendce is admitted 
into possession, or the vendor recognizes him as landlord and leases 














pT ee 


AUGUST TERM, 1878. = —-_ 328 
Tufts vs. DuBignon. 


the premises from him. Im sueh a transaction, the contract as to 
title is fully executed, and courts will not treat it as executory, the 
parties themselves having treated and acted upon it as executed, es- 
pecially where a valuable consideration was paid for the deed, and 
the fraudulent purpose was not the sole inducement to the convey- 
ance, but rather incidental thereto. 





lord and tenant. Evidence. Charge of Court. Before 
Judge Tompxmuss. Glynn Superior Court. November 
Term, 1877. 


Tufts proceeded to dispossess DuBignon from a lot of 
land, as a tenant holding over, under Code, §4077. De- 
fendant filed a counter-affidavit, to the effect that he did not 
hold under plaintiff, and this formed the issue. There were 
no equitable pleadings of any sort. On the trial, plaintiff 
introduced a deed from defendant to himself, dated March 
2, 1874, covering the land in dispute; also a deed of lease, 
of the same date, from himself to defendant, leasing the 
premises for three years. There was evidence in behalf of 
defendant that the deed was made to plaintiff for a sum 
much less than the value of the land, and a bond to recon- 
vey taken, conditioned on the repayment of the money, and 
that the entire transaction was for the purpose of defeating 
and avoiding defendant’s creditors, and was fraudulent. 
There was evidence for plaintiff to the contrary of any 
fraud on his part. 

The court submitted two questions for the jury to pass 
upon: 

*(1.) Do you find for the plaintiff or defendant ? 

“(2.) If you find for defendant, do you find that the deed 
made by Henry DuBignon to Martin Tufts to the land and 
personal property in dispute, should be declared null and 
void, and be delivered up for cancellation ?” 

The jury found for defendant, and that the deed be can- 
celed. Plaintiff moved for a new trial on the following, 
among other grounds: 


Practice in the Superior Court. Equity. Fraud. Land-— 
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1. Because the verdict of the jury is contrary to the evi- 
dence, and against the weight of evidence. 

2. Because the court erred in submitting unwarranted 
questions to the jury. 

3. Because the court erred in allowing in evidence, over 
the objection of plaintiff, a written statement of indebted- 
ness between Tufts and DuBignon, the same being a propo- 
sition for compromise on the part of plaintiff. 

4. Because the court erred in stating to the jury that Du- 
Bignon and Davenport had sworn one way, and Tufts another 
at the trial, but that they were to decide the issue upon all 
the evidence introduced. (Davenport was the only other 
witness for defendant besides himself; there were two wit- 
nesses who testified for plaintiff in addition to himself, 
Bonaud and Davidson. Davenport’s evidence was to the 
effect that nearly three years after the making of the deed, 
Tufts admitted that the transaction was for the purpose of 
’ protecting DuBignon against a suit pending against him in 
Glynn county, and to secure a debt due by DuBignon to 
Tufts. Bonaud and Davidson were both present at the 
making of the deed. They testified that both parties then 
said it was a bona fide sale, that a valuable consideration 
passed, and that they heard nothing said about re-conveying.) 

5. Because the decree instructed the clerk of the superior 
court to cancel the record of said deed. 

The motion was overruled, and plaintiff excepted. 


H. C. Cunntneuam; Gooprear & Harris, for plaintiff in 
error, cited as follows: Title not involved, Code, §$2283, 
2385; 39 Ga., 381; 43 Jb., 230; 37 Id., 650; Code, $192; 
20 Ga., 500; 22 Tb., 481; 6 Jb. 589; 59 Ib. 256. Exe- 
cuted contract good between parties, though fraudulent as 
to others, 1 Kelly, 551; 24 Ga., 583; 22 Zb., 431; 20 Ga., 
600, 429; 98 Mass., 118; 22 Pick., 253; 4 Rich., 491; 2 
Edw. Ch., 120; 16 John., 189; 18 7d., 515; 5 Conn., 
547; 19 Vesey, 166; 2 Barn. & Ald., 367; 70 E. CO. L., 84; 
11 Mass., 377; 8 Porter, 352. Naming a witness in charge, 
29 Ga., 443; 17 Zb., 558. Pleading not authorize case as 
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submitted or found, acts 1876, p. 105; 55 Ga., 11; Code, 
§3232 ; 22 Ga., 637. No decree at law, Code, §3568. Error 
in admitting evidence, 6 Ga., 213; 13 76., 406, 418. 















CourtLanp Symmes; Mrersuon & Smrra, for defendant, 
cited, on the deed being void, Code, §§1873, 1952; 59 Ga., 
259. 








J ACKSON, Justice. 





This was a proceeding under the statute, section 4077 of 
the Code, instituted by Tufts against DuBignon, in order 
to get possession of lands which Tufts alleged that DuBig- 
non held as his tenant, and that the term had expired, the 
lease providing that in the event the tenant did not pay rent 
when due, on twenty-four hours notice, the lease should ter- 
minate. Tufts alleged that the rents were over-due, and 
that the notice had been given. DuBignon denied by 
counter-affidavit, under section 4079 of the Code, that he 
held under Tufts; and thus the issue was made, and no 
other pleadings were made in the case by either party. The 
court submitted two questions for the jury: 1st. Do you 
find for plaintiff or defendant? and 2d., if you find for de- 
fendant do you find that the deed be given up to be can- 
celed as fraudulent? The jury found that the deed be 
canceled. Whereupon the court entered up a decree that 
the clerk of the court cancel the same. 

The plaintiff moved for a new trial on numerous grounds, 
many of which are corrected by the court as the record will 
show, so as to amount to nothing. To those uncorrected 
and certified as true, we will direct our attention. 

1. It is clear that the court erred in submitting the two 
questions to the jury. The act allowing such proceeding 
is in terms confined to equity cases, and we are not aware 
of any law or practice in any of our courts, where at com- 
mon law such a proceeding was ever had before. The course 
may have been very detrimental to the plaintiff. It suggest- 
ed to the jury, outside of the issue, and the only issue made 
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by the pleadings, the cancellation of the deed, and led them, 
in all probability, from the unusual course of the judge, to 
suspect that there was something awfully wrong and cor- 
rupt in the transaction. See acts of 1876, p. 105. 

2. It is equally clear that the court had no authority to 
order the deed to be canceled. There were no pleadings to 
authorize it, there was no prayer for it, and the whole pro- 
ceeding was outside of law as administered in our courts. 
Conceding even that such questions can be lawfully sub- 
mitted to juries in cases at law, there should be plead- 
ings substantially equitable, to authorize them; and the 
pleadings as well as the finding of the jury should harmo- 
nize with the final decree. In this case there is a finding 
of the jury and decree of the court outside of any sort 
of pleading upon which to base either. Georgia practice in 
regard to pleading has always been loose, and [have never 
been a great stickler for technical pleading myself; but 
this case goes beyond even my own conception of what 
pleading ought to be, a conception by the way, drawn from 
the old act of 1799, I believe, that both sides plainly and 
distinctly set out their case, and say what each wishes the 
court to do. In the case at bar, a thing and a very import- 
ant thing, the cancellation of a deed, is done when nobody 
asked that it be done, by pleading or otherwise, so far as 
this record discloses. The sections of the Code, 3562 and 
4213, cited by the court below as authority for this proceed- 
ing, in our construction of them, have no application to this 
case. 

3. We think that the court erred in admitting in evidence 
the written offer on the part of Tufts to compromise, it 
being on its face an offer to compromise the case. The 
Code, section 3789, prohibits the introduction of such evi- 
dence as improper, and we see nothing here to take this 
offer to compromise out of the rule. 

4. We think if the court mentioned Davenport as testify- 
ing on the side of DuBignon, fairness also required that 
Bonaud and Davidson, who testified for Tufts, should also 








AUGUST TERM, 1878. 327 


Tufts vs. DuBignon. 





have been mentioned. As it was, the particular attention 
~ of the jury was called to DuBignon’s only witness, while no 
mention was made of the two witnesses of Tufts. The 
facts seem to have presented a case where the attention of 
the jury might well have been invited to a reconciliation of 
the testimony of all—inasmuch as Davenport only testified 
to admissions of Tufts, which class of evidence is so uncer- 
tain in that the admissions are so easily misunderstood ‘and 
inisinterpreted, and these admissions were made long after 
the transaction; whereas, the evidence of Bonaud and Da- 
vidson was in respect to the trade between the parties when 
it was consummated. The court says that the jury were 
told to ascertain the truth and to consider all the evidence, 
in connection with the portion of the charge excepted to 
and now commented on, but it is not denied that attention 
was called to Davenport and not to Tufts’ two witnesses ; 
and the point is, that when, in summing up, the judge 
names and calls attention to witnesses on one side, he should 
do as much for the other. It seems to be fair, and whilst 
not sufficient, if omitted, to found a new trial upon alone, 
perhaps yet, as the case goes back, it is well that such course 
be not again pursued. — 

5. But the great question in the case is whether, if plead- 
ings had authorized full equity to be done, justice in this 
case, according to law, has been administered ? 

There can be no doubt that the courts will not enforce an 
immoral or illegal contract, if their aid be invoked by either 
side to execute such a contract; but that it will leave the 
parties where it finds them. If the contract be executed, as 
between the parties the court will not interfere. It will 
help neither side to undo what has been done. Hence it 
was held in 55 Ga., 262, that where the consideration of a 
note was to defraud, hinder and delay other creditors, the 
court would not allow it collected—the money not being paid 
and the contract being executory. And so in the cases there 
cited. In that case attention was drawn to certain language 
of Judge Lumpkin and Judge Benning in regard to enfore- 
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ing such contracts between the parties themselves ; and upon 
a careful review of the decisions of our own court, and the 
adjudications of the English and American authorities, we 
think that whether executed or not, such transactions can be 
opened and set aside at the instance of creditors, and for 
their benefit; but as between the parties themselves the 
court will, if executory, refuse to execute them ; if executed, 
leave them so executed. 

This contract, under the facts made here, was executed. 
The deed was made and the consideration was paid. Pos- 
session of the land was given, as Dubignon leased from 
Tufts and became his tenant; thus his possession became 
Tufts’. The proceeding at bar was not to execute the con- 
tract, for it was already executed by the parties; but to put 
Tufts in actual possession of the land his tenant held for 
him under the executed contract. On that issue he had no 
right to dispute his landlord’s title even if it was fraudu- 
lent, as he himself was a party to the fraud. This was 
ruled in Gleaton vs. Gleaton, 37 Ga., 350. Indeed, in that 
case there was proof of fraud in the landlord alone, yet the 
court would not allow his title impeached. See also §§2283, 
2285 of the Code; 39 Ga., 381; 43 Ga., 230. 

In the case at bar the court allowed, on a naked issue of 
possession under a lease by which the tenant acknowledged 
that he held under the landlord, the tenant to impeach the 
title under which he held, and interposed in behalf of 
the tenant, who certainly was im pari delicto, to say the 
least, to the extent of canceling the deed of the landlord. 

Thus the court opened the executed contract in behalf of 
the most guilty of the two men, allowed him to go behind his 
lease, wherein he recognized the plaintiff as his landlord, 
and to show that the deed he made and executed, and for 
which the consideration was paid, was fraudulent on the 
part of himself. 

In the best view we can take of the case in reference to 
this important question, we conclude that on this issue of 
possession alone, the title of the landlord, Tufts, cannot be 
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disputed or attacked by the tenant, DuBignon ; but that 
he must surrender the possession of the land as he agreed 
in the lease to do. If creditors of DuBignon attack the 
title of Tufts when he is possessed of the land, then the 
question tried here prematurely may be properly investi- 
gated, and if it be shown that Tufts participated with Du- 
Bignon in the fraud against creditors, his and their respec- 
tive rights and equities can be properly adjusted. The fact 
is DuBignon has two thousand dollars, and interest thereon, 
of Tufts’ money in his pocket, and has been allowed by this 
decree to keep it there, and the land too. It is wrong, and 
justice demands that he be not allowed to retain both. It 
is contrary to law, because DuBignon was allowed to im- 
peach and annul his own executed contract on the ground 
of his own fraud. 

See 3 Ga., 176; 5 Ga., 404; 7 Ga., 256, 275; 8 Ga., 187; 
9 Ga., 151; 10 Ga., 274, 361; 16 Ga., 140; 19 Ga.,. 290; 
20 Ga., 600; and cited by plaintiff in error, 98 Mass., 22 
Pick., 253; 4 Rich., 491; 13 Wendell, 240, 242 ; 16 John- 
son, 189; 18 John, 515; 5 Conn., 547; 19 Vesey, 166; 2B. & 
Ald., 367; 10 E. OC. L. R.,, 84. 

Judgment reversed. 
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[Bleckley, Justice, having been of counsel in this case, Judge Bartlett, of the Ocmul- 
gee circuit, was designated by the governor to preside in his place. ] 






1. Where complainants filed a bill to set aside a judgment, older than 
their own, and to enjoin the fi. fa. issued upon said judgment, from 
proceeding, and the defendants filed an answer in tha nature of a 
cross-bill, setting up that their judgment was valid, and alleging 
that the property had been sold at sheriff’s sale under the complain- 
ants’ judgment, and that complainants had purchased the same and 
had not paid the purchase money to the sheriff, and that the sheriff 
and his securities were insolvent, with a prayer that complainants be 
decreed to pay the money to be applied to their fi. fa.: 

Held, that there is equity in the cross-bill. 

2. The complainant may dismiss his bill at amy time, but the dismissal 
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of the complainant’s bill, where the answer is filed in the nature 
of across-bill, must not prejudice the defendant, and therefore will 
not carry the cross-bill with it. 

. Where the sworn bill of complainant alleges a fact, the defendant 
need not prove it aliunde. 

. Purchasers of railroad stock at sheriff’s sale, are not entitled to de- 
mand of the sheriff the certificates of purchase, without a tender of 
the purchase money. 

. Sheriffs’ sales in Georgia are for cash, and no agreement between 
the sheriff and a purchaser of property at sheriff sale to dispense with 
the cash, especially after the sale, can affect the rights of plaintiffs 
in fi. fa., or other creditors entitled to the money. 

. The purchaser at sheriff's sale who fails to pay cash for his bid, is not 
entitled to show that the property purchased has depreciated in value 
since the sale, especially where such purchaser is complainant in a 
‘bill in equity, and alleges therein that he did pay cash and the money 
was in the sheriff’s hands. 

. The verdict of the jury is not against law and evidence. 


Equity. Practice in the Superior Court. Levy and sale. 
Sheriffs. New trial. Before Judge Hatt. Spalding Su- 
perior Court. February Term, 1878. 


Jones, Drumright & Co. filed their bill against Thacker 
& Co. et al., making, in brief, the following case : 

One Sindall was largely engaged in business in Spalding 
county as a cotton buyer. He became indebted to com- 
plainants in the sum of about $11,000.00, and to others in 
large amounts, Reynolds & Sons among them. Sindall had 
but little visible property, but owned forty-eight shares of 
stock in the Sav. G. & N. A. R. R., which had been paid 
for. He suddenly absconded. Complainants sued out at- 
tachments on the debts due them and levied on the stock, 
the attachments being returnable to August term, 1871, of 
court. At February term, 1872, judgment was had in favor 
of complainants against the stock as well as other property 
of defendant. At the same term Reynolds & Sons obtained 
judgment for the amount of their claim. 

Reynolds & Sons have had their fi. fa. levied on said 
shares, they have been sold, and the proceeds is in the hands 
of the sheriff with notice to hold the same for distribution. 
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Thacker & Co. pretended to be creditors, and instituted 
their suit in the United States court for the northern district 
of Georgia, to September term, 1871, for $5,000.00, and ser- 
vice was had at the late residence of Sindall long after he 
had left the state. Denies Sindall owed defendants. 
Charges there was a collusive agreement and arrangement 
between Sindall and Thacker & Oo., by which Sindall suf- 
fered a judgment to go against him at first term of U. S. 
court, and thus placed Thacker & Co. in advance of other cred- 
itors as to the date of his judgment. Charges that the judg- 
ment was fraudulent and collusive, and it should not be al- 
lowed to claim proceeds of sale ; and as it is claiming pro- 
ceeds, asks a decree vacating it and an injunction restraining 
its enforeement. Charges that on a fair settlement, Sindall 
would owe Thacker & Co. nothing. Asks that the sheriff 
may be enjoined from paying out said money, sean? costs 
and expense of sales. 

The answer of Thacker & Co. was substantially as fol- 
lows: 

When their suit was brought in the U. S. court, Sindall’s 
family resided in the district, and legal service was had by 
leaving copy at Sindall’s residence. The account was just and 
correct, and not false or fictitious. Sindall recognized it in 
writing, and there was no collusion or fraud in the procure- 
ment of the jadgment, but all was done openly and fairly. 
This execution is of older date than all others, and is enti- 
tled to the money. 

Afterwards, defendants amended their answer by way of 
cross-bill, in which they charged substantially as follows : 

They are creditors of Sindall by judgment to the amount 
of $5,000.00 obtained in U. 8. court, upon which jf. fa. has 
issued. It is of higher dignity than all others ; deny that said 
judgment is fraudulent or fictitious, but allege that it is valid 
and regular ; deny all fraud or collusion in obtaining it ; al- 
lege that since the filing of their original answer in said case, 
the issues made by complainants in their bill, and denied in 
the original answer of defendants, viz: tliat said judgment 
21 
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is void because obtained by reason of a fraudulent and col- 
lusive arrangement, ete., has been passed upon both in law 
and in equity, and the validity of said judgment in both 
trials sustained, and they plead said verdict and judgment 
in the trial of said issue, on the common law side of court, 
in bar to any inquiry into the validity of said judgment. 
Admit Sindall owned the shares of stock; it was levied on 
by Reynolds & Sons, and sold on the first Tuesday in 
June, 1872, for $2,400.00; but deny that said sum was paid to 
Gray, sheriff, subject to distribution ; but, on the contrary, 
charge that forty-four of said shares were bid off at the sale 
by Samuel Bailey, one of the firm of complainants, his bid, 
amounting to $2,200.00, being the highest bid. The pro- 
ceeds of said sale was claimed by defendants on their 
U. S. judgment, by Reynolds & Sons, and also by com- 
plainants ; notice to hold said money was given to the sher- 
iff; but instead of collecting said money, Gray, sheriff, per- 
mitted Bailey to retain the amount, subject to be paid 
on demand when called for. Though the litigation had 
ended in favor of the defendants’ judgment, and said 
fund has to be paid to defendants, yet Gray fails to col- 
lect, and said complainants refuse to pay into court 
said $2,200.00, Bailey saying said stock has become worth- 
less, and that he has been unable to obtain from Gray cer- 
tificates of shares so purchased. Defendants chargethat said 
certificates were tendered to complainants, and the money 
demanded before the stock became valueless, but complain- 
ants refused to accept the certificates and pay the money. 
Charge said amount cannot be made out of said Gray or 
his securities. By way of cross-bill, defendants claim they 
are entitled to said amount ($2,200.00) besides interest. 
That Gray is out of office and insolvent, and his securities 
also. That in answer to a rule, he says said fund is not in 
his hands, but in possession of Bailey. Charges that Gray 
refuses to proceed against Bailey. Pray for a decree against 
complainants for $2,200.00 with interest, to be applied to 
this debt. 
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Jones, Drumright & Co. demurred to the cross-bill on 
the following grounds: 

1st. Because the answer by way of cross-bill is not such 
an answer as is allowable, according to the rules and practice 
of the courts of equity, to the original bill filed by these 
defendants. 

2d. Because the original bill has been disposed of adversely 
to complainants, and the issue therein determined long be- 
fore the filing of the cross-bill. 

3d. Because defendants have a full and ample remedy at 
law. 

They answered the cross-bill substantially as follows : 

Admit defendants claimed to be creditors of Sindall. 
These defendants did allege that judgment of plaintiffs was 
fraudulent and void ; but on application for injunction, both 
in the superior and supreme courts, it was refused, and de- 
fendants to cross-bill have Jong since abandoned the prosecu- 
tion of their original bill. They plead that the proceedings 
under said bill, and issue at law made to set aside said judg- 
ment constitute a bar to their original bill; that its issues have 
been adjudicated, and Thacker & Co. are not entitled to file 
their cross-bill. Admit Sindall was owner of the shares ; they 
were sold, some bid off by defendants, some by Thacker & 
Co.’s attorney. Bid of defendants amounted to about 
$2,200.00 ; bought because they were judgment creditors, 
and believed Thacker & Co.’s judgment collusive and fraud- 
ulent. Deny there was any agreement between the sheriff 
and themselves that they were to retain amount of sales to 
be paid on demand; on the contrary, they paid over to the 
sheriff some $300.00 or $400.00 on bid, and soon thereafter 
demanded of him to give them a certificate of sale of 
shares, that they might get a transfer on the books of the 
company, and proposed to give the sheriff a certificate of 
deposit for balance that might be due on bid, which said 
certificate was based on funds then in the Griffin Banking 
Company, a solvent bank, subject to their order. But Gray 
refused to receive said certificate. Defendants could get no 
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transfer, and soon aftdr the shares declined in value and be- 
came worthless. Deny that there was any judgment appro- 
priating amount of sale to Sindall’s judgment ; but there is 
a rule vs. Gray now pending and undetermined. Know 
nothing of the insolvency of securities of Gray, or-of his 
refusal to sue ; deny all charges of fraud or collusion. They 
have done nothing to induce Gray not to sue them. 

The jury found in favor of Thacker & Co. for $2,026.90. 
Complainants moved for a new trial, on the following among 
other grounds: 

1. Because the court erred in not dismissing said cross- 
bill. [It appears in the bill of exceptions that complain- 
ants offered to dismiss their original bill and all the answers, 
ete. The court refused this, and stated that complainants 
could dismiss their own bill but not the cross-bill.] 

2. Because the court erred in charging that the admission 
by complainants in their bill of the existence of the ji. fa. 
of Reynolds & Sons waived its being produced. 

3. Because the court erred in charging that until Jones, 
D. & Co. paid, or offered to pay, the purchase money of 
said stock, they could not require the sheriff to issue a cer- 
tificate of purchase. 

4. Because the court erred in excluding evidence from 
the jury as to present value of the stock. 

5. Because the verdict was contrary to law and evi- 
dence. 

The court overruled the motion, and complainants ex- 
cepted. 


Speer & Srewarrt, for plaintiffs in error, cited as follows: 
On demurrer, Story’s Eq. Pl., §§402, 389; 3 Kelly, 424; 13 
Ga., 478; 14 7b., 571; 11 ll., 194; 14 Ga., 574; Adams’ 
Eq., 751; 20 Ga., 472, 731; 30 7b., 117, 393 ; Code, §4181. 
Dismissal of bill carries all, 2 Carter (Ind.) 90 ; 14 Ark., 346; 
5 DeG. & Sm., 702; 3 DeG. M. & G., 80; 7 John. Ch., 
250; 1 7b.,62. No equity, 5 Ga., 400; Code, §3645, Exe- 
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cution not introduced or accounted for, 31 Ga., 393. Sheriff 
may take note at sale, 30 Ga., 653. On res adjudicata, 48 
Ga., 83; 56 Zb., 51. 


E. W. Beox; Lanrer & Anperson, for defendants, cited 
as follows: On demurrer, Code, §§3655, 4190, 4181; 44 
Ga., 65. Sheriff’s sales, Code, §§3655, 2626; 5 Ga., 400; 
38 Jd., 259; 1976.,298. Contrast 31 Ga., 393. 


Barttert, Judge. 


1. There was noerror committed by the court below in over- 
ruling complainants’ demurrer to the cross-bill of defendants, 
and in refusing to dismiss the same. There was equity in 
the cross-bill; the court having obtained jurisdiction of all 
the parties, and subject matter, should not have compelled 
the defendants in the bill to resort to other proceedings to 
accomplish the same purpose, when it could then, and in the 


case then before it, finally settle the rights of all the parties. 
The complainants certainly should not complain that the 
court of equity was not the proper forwm, since it was the 
one of their own selection, and they had first brought the 
defendants within its jurisdiction. We see no reason why the 
defendants could not recover the purchase money for the 
shares purchased at the sheriff's sale; they were the real 
parties at interest, and the sheriff would have been a mere 
nominal or formal party. See Code of 1873, section 3656. 
The defendants had assumed the character of complainants ; 
were seeking to have a decree and judgment against Jones, 
Drumright & Co.; the allegations in their cross-bill contain- 
ed an equitable cause of action against the complainants, 
and they were entitled to have their cause proceed, heard 
and determined, on the issues as made by the pleadings in 
the case. 5 Ga., 400. 

2. Nor did the court err in refusing the motion to dismiss 
the original bill of complaint, and with it the answer filed 
in the nature of a cross-bill. The court proposed to allow 
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complainants to dismiss their bill, but refused to dismiss the 
eross-bill. There can be no doubt that the court was right 
in this ruling. The complainants could, at any time, either 
in term time or vacation, dismiss their bill, so they did not 
thereby prejudice any right of the defendants. Code of 
1873, section 4190. The object of the complainants was 
not so much to dismiss their own bill as to dismiss the cross- 
bill. This they could not do, under any rule of law or equity 
that we are aware of, or have been able to find. True 
enough, parties have a right to say what direction they will 
give their causes, and the complainants in this bill might 
have dismissed their bill at any time; but the dismissal of 
their bill should not, and could not, have prejudiced the de- 
fendants, and could not have carried the cross-bill with it. 

3. The court charged the jury “that if complainants in 
the original bill, set out that the property was sold under an 
execution in favor of Reynolds & Sons this admission in 
their bill, that the stock was sold under such execution, will 
supersede the necessity of producing the fi. fa. of Reynolds 
& Sons, on the part of Thacker & Co., and introducing the 
same in evidence tothe jury.” Admissions of parties to the 
record are admissible in evidence, when offered by the other 
side, with a few exceptions. The complainants were not 
within either of the exceptions. Code of 1873, section 3784. 
They had, in the bill, alleged the sale of the railroad stock, 
under the fi. fa. of Reynolds & Sons; the allegations in the 
bill were sworn to; why should defendants prove aliunde, a 
fact alleged and sworn to by complainants, and which was 
not contradicted by defendants? They were admissions of 
eomplainants, and were admissible, competent and sufficient 
evidence. 

4. Sheriffs sales in Georgia are for cash—any other rule 
would breed the utmost confusion and fraud in the enforce- 
ment of judgments and fr. fas. Noagreement of the sheriff 
with the purchaser of property sold at sheriff's sale, especially 
after such sale, to dispense with the cash, can affect the 
rights of the plaintiffs in fi, fa., or other creditors of the de- 
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fendant whose property is sold. They are entitled to the 
proceeds of sale at once, if there be no dispute between the 
creditors as to priority of liens; and when the sheriff is un- 
able to decide which creditor is entitled to the money, he has 
no authority to credit the purchaser for the purchase money 
until the disputes between the creditors are settled by the 
courts. Such an agreement is illegal and a nullity, and the 
sheriff may demand the purchase money at the time, and upon 
the failure of the purchaser to comply with the terms of sale, 
the sheriff may, at his option, proceed against the purchaser 
for the full amount of his bid, or resell the property, and 
proceed against the first purchaser for any deficiency. Code, 
§3655. Sheriffs are mere ministerial officers, and have no 
authority to change the terms of their sales—which the 
law says shall be for cash. Certainly not afte: the sale is 
made, and without the knowledge or consent of the parties 
interested. . 

5. The other questions made by the record are sufficiently 
disposed of in the head-notes. We find no error in the 
charge of the court, upon the facts as disclosed by the 
record. The verdict was a proper one under the facts, and 
the law as applicable thereto. The law was properly and 
fairly given in charge; the evidence not only authorized 
but required the verdict that was rendered, and there is 
no reason why it should be disturbed. We therefore af- 
firm the judgment of the court below in overruling the 
motion for a new trial. 

Judgment affirmed. 



























Tue Crry or Arianta vs. GLOVER ef al. 










To authorize the brief of evidence to be sent up as a part of the record 
under the certificate of the clerk, it must be expressly approved 
by the court. A recital in the bill of exceptions, that the brief of 
evidence is a part of the record, and that the testimony is correctly 
set forth in a certified copy thereof, which accompanies the bill of 
exceptions, is not sufficient, especially where it appears that the 
record was not certified by the clerk until seven days after the judge 

certified the bill of exceptions. 
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Practice in the Supreme Court. August Term, 1878. 


Reported in the decision. 


W. T. Newman, city attorney, for plaintiff in error. 


N. J. Hammonp, for defendants. 


Warner, Chief Justice. 


This was a motion for a new trial in the court below, and 
when the case was called for a hearing here, a motion was 
made to dismiss the plaintiff's writ of error on the ground 
that it did not appear that the brief of the evidence in the 
case had been approved by the court according to law. 
There was a brief of the evidence agreed on by the counsel 
of the parties, but no approval thereof by the court. It 
was recited in the bill of exceptions, that “both plaintiff 
and defendant introduced evidence, which is correctly set 
forth in a brief of evidence filed with a motion for a new 
trial, and which is a part of the record in said case, and cor- 
rectly set forth in a certified copy thereo!, accompanying 
this bill of exceptions.” There was no certified copy of the 
record annexed to or accompanying the bill of exceptions 
containing the brief of the evidence in the case, which 
could have been identified and approved by the judge as 
the brief of the evidence in the case at the time he signed 
and certified the bill of exceptions, on the 15th of July, 
1878, for the reason that the record containing the brief of 
the evidence was not made out and certified by the clerk 
until the 22d of July, 1878, seven days after the bill of ex- 
ceptions was signed, the recital in which it is claimed iden- 
titied and approved the brief of evidence contained in that 
certified record. In Stephens, ex’r, vs. Woolbright, 60 
Ga., 332, it was held that the brief of the evidence, 
when it comes up as a part of the record, must be ap- 
proved by the court in express terms, and such approval 
must be evidenced by an entry signed by the judge, or by 
a direct affirmation in the bill of exceptions. See alsu 55 
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Ga., 584. In view of the facts of this case, and the previ- 
ous rulings of this court, we feel constrained to dismiss the 
plaintiff's writ of error, but we do so with the less reluc- 
tance, because, from an inspection of the grounds of error 
assigned to the judgment of the court below, we discover 
nothing which would probably have taken the case out of 
the rulings of this court in Zhe Mayor and Council of the 
City of Macon vs. Whitehurst, decided during the present 
term. 
Let the writ of error be dismissed. 


MoGurre vs. BARKER. 


_ A paper in the exact form of a common mortgage, but with the right 
of the mortgagee to advertise and sell in thirty days after the debt 
becomes due, is a mortgage ; and when not recorded in time, and 
foreclosed and levied as such mortgage, it is postponed to a purchase 
made subsequently to its date, and before its actual record, and 
without notice of its existence. 


Mortgage. Lien. Title. Before Judge Unprrwoop. 
Floyd Superior Court. January Term, 1878. 


McGuire had certain land levied on under a mortgage 
ji. fa. in favor of himself against Cleghorn, administrator 
of Scott; Barker claimed. On the trial it appeared that 
Scott, the intestate, gave to McGuire the mcrtgaye, which 
was in the usual form, except the addition of this clause: 
“With condition that he may advertise and sell the same in 
thirty days after maturity if said note is not paid.” It was 
dated September 11, 1872, and was recorded September 24, 
1874. On January 1, 1873, claimant bought the land from 
Scott, and took a deed thereto, which was recorded Febru- 
ary 14,1876. He bought without notice of the mortgage. 

The jury, under the charge of the court, found the prop- 
erty not subject. Plaintiff moved for a new trial; it was 
refused, and he excepted. 
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Avexannper & Weaicut, for plaintiff in error, cited as 
follows: Instrument conveyed title, 37 Ga., 79-80; 28 
Ga., 503; 8 Wheaton, 174; 1 Peters, 1; 54 Ga., 448 ; Story 
on Agency, §489 ; Southern Law Rev., N.S., Vol. 3, p. 714; 
60 Ga., 434. Neither recorded in time, Cobb’s Dig., 175; 
Code, §2705 ; 33 Ga., 568, 569; 48 Ga., 461 ; Code, $1957. 


Dasney & Fovucas, for defendant. 
JACKSON, Justice. 


Two questions are made in this record. First, is a paper 
in all respects and in form 2 common mortgage, anything 
but a mortgage, because it is stipulated therein that the 
mortgagee may advertise and sell within thirty days after 
the debt is due, unless paid? and secondly, when such paper | 
is not recorded as a mortgage, is it good against a subse- 
quent deed conveying title without actual notice of the 
prior conveyance ? 

1. In regard to the first question, we hold that the paper 
isa mortgage with power to sell in the mortgagee, and 
nothing more. For the purposes of this case, it is cer- 
tainly so, for it was foreclosed as a mortgage, and the issue 
is whether the land is subject to the ji. fa. issued upon the 
judgment of foreclosure. Unless it is a mortgage, the ji. 
fa. is proceeding illegally, and the plaintiff has no case. 

2. In regard to the second point, the statute fixesit. The 
Code, §1957, declares that mortgages not recorded in time 
are postponed to purchases made subsequently to their 
date, but before the record, and without notice of the mor- 
gage. This purchase was made after the mortgage, and 
without notice, and before its record. It can make no 
difference that the deed of purchase was not itself recorded 
in twelve months. It conveyed the title as against this 
mortgage, and that is the sole question here. 

Judgment affirmed. 
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Waker ves. CoLiier. 


A person who took up hogs as estrays, had them appraised by two per- 
sons not freeholders, and sold, no cause, providential or otherwise, 
appearing for not complying with the statute, was liable to the pen- 
alty prescribed in the Code, $1436. Estray laws must be strictly 
construed. 










Estrays. Laws. Before Judge Hittyer. Fulton Supe- 
rior Court. April Term, 1878. 






Reported in the decision. 






Canpter & Tuomson, for plaintiff in error, cited (on 
construction) Pott. Dwar. on Stats., pp. 224-226, and notes 
35 and 245. 







Cottier & Cottier, for defendant, cited Code, §342; 30 
Ga., 780; Code, §1436. On construction of statutes, 4 
Ga., 154; 31 Zb., 700; 35 Ill, 417; 14 Mich., 233; Dwar. 
on Stats., 224, and note, 257; 12 Ga., 115; 18 /d., 318; 1 
Kent, 464. 








Warner, Chief Justice. 






This was a suit brought by the plaintiff (Collier) against 
the defendant (Walker) to recover the penalty of five 
times the value of certain described hogs, which the defen- 
dant had taken up as estrays, and sold without having fully 
complied with the law in relation thereto. On the trial of 
the case, on appeal in the superior court, the jury, under 
the charge of the court, found a verdict for the plaintiff 
for the sum of $85.00. A motion was made for a new trial 
on the grounds therein stated, which was overruled, and 
the defendant excepted. 

It appears from the evidence in the record, that plaintiff 
and defendant were close neighbors, and had been for 
twenty years; that plaintiff's hog-lot extended to within 
one hundred yards of defendant’s front-door; that defen- 
dant knew the mark of plaintiff's hogs; that plaintiff and 
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defendant were unfriendly ; that in September, 1876, three 
of plaintiffs hogs, and eight pigs, were about the defendant’s 
premises for several days, got into his corn-field, when de- 
fendant had them taken up as estrays, and appraised by 
Wynn and Samples, neither of whom were freeholders ; 
that the latter was working for defendant as a laborer, and 
was under twenty-one years of age. The hogs were sold 
on the defendant’s premises, there being but three persons 
present—the defendant, the officer making the sale, and 
Rosser. The defendant bid off the sow and pigs, Rosser 
the other two, but let the officer have one of them at his 
bid. The hogs were proved to have been worth from 
$17.00 to $20.00. It was also shown by the evidence, that 
Wynn lived ahout three miles from defendant, and Samples 
about two miles, and that there were probably fifty free- 
holders living nearer the defendant than either of them. 
The 1428th section of the Code declares, that the taker- 
up of estrays shall, within five days, exhibit the animal to 
two freeholders of the militia district where taken up for 
appraisement, ete. The 1436th section declares, that the 
taker-up is liable to the county or the owner, as the case 
may be, in five times the value of the estray, if, after taking 
it up, he fails to have it appraised, and returned, or forth- 
coming according to law, providential causes only excepted. 
The positive requirement of the law is that the taker-up of 
the estray shall have it appraised by two freeholders of the 
militia district, not by two irresponsible tramps, who have 
no permanent abiding place ; and inasmuch as the owner of 
the property may be deprived of it by this proceeding, un- 
der the estray law, behind his back, it should be construed 
strictly, and such is the rule of law applicable to this class 
of cases. The charge of the court was quite as favorable 
to the defendant, under the evidence, as he had a right to 
require or expect. In view of the facts of this case as dis- 
closed in the record; and the law applicable, thereto, we find 
no error in overruling the defendant’s motion for a new 
trial. Let the judgment of the court below be affirmed. 
Judgment affirmed. 
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Wynne vs. Mitters & Srsiey. 


One of a partnership whose stock of goods was sold, and the pro- 
ceeds of the sale in court for distribution, is interested to see to its 
proper distribution, and may be made a party toa moncy rule against 
the sheriff therefor ; and an issue tendered by him to the effect that 
the plaintiff had no valid lien upon the fund, because the defend- 
ants had never been in any way sued, or served by any process what- 
ever, should not have been stricken on demurrer. 


Parties. Partnership. Practice in the Superior Court. 
Before Judge Bartierr. Greene Superior Court. March 
Term, 1878. 


Reported in the opinion. 
C. Hearn, for plaintiff in error, cited Code, §§3828, 3596. 
John Resp; W. H. Branch, for defendants. 


JACKSON, Justice. 


This case arose upon a money rule against the sheriff 
brought by Millers & Sibley. The answer of the sheriff 
showed that he had in hand nine hundred dollars raised 
from the sale of the goods of C. N. Wynne & Co., and that 
a mortgage fi. fa. of Hannah Haines, and an attachment of 
said Millers & Sibley, claimed the fund. O. N. Wynne in- 
dividually was made a party to the rule, and made the issue 
by pleading that Millers & Sibley had no valid lien, in the 
words following : ‘“‘ And now comes O. N. Wynne and joins 
issue with plaintiffs in said rule, and says that said plaintiffs 
have no valid lien against the said C. N. Wynne & Co., they 
never having in any way sued said firm, or the members 
composing the same; nor have they been served with the 
process of any court.” 

This plea of Wynne was stricken, and he excepted. 
It strikes us that there is substance in this plea. It is not 
very fully set out in detail, but it puts in issue the validity 
of the lien which was claiming the money—it denies that 
the firm, or any member, was ever served with process or 





344 SUPREME COURT OF GEORGIA. 
Haines vs. Millers & Sibley. 


sued at all in any way. If that be true, certainly Millers & 
Sibley had no right to the money ; and if it be defectively 
set out it might be amended. 

The question, then, is, did Wynne individually have the 
right to make the issue? He is a member of the firm of 
the defendants whose goods were sold, and has an interest, 
and deep interest, in seeing to it that the money of the firm 
was not paid to a something that was no lien, and had never 
been sued. 

We think he had the right to be heard, and to show that 
Millers & Sibley had no lien. The judgment is, therefore, 
reversed on the ground that the court, on demurrer, struck 
the issue tendered, or plea made, by OC. N. Wynne. 

Judgment reversed. 


Hates vs. Mitters & Srerey. 


On an appeal from the county court, the superior court adjudged that 
Hannah Haines was not entitled to the fund raised from partnership 
property, because her lien was against one partner individually. On 
another money rule for the same fund at the next term, she was 
again made a party, and the judge, to whom the whole case was 
submitted, held that her right to the fund was concluded by the 
former judgment: 

Held, that the court ruled correctly. 


Judgments. Before Judge Bartierr. Greene Superior 
Court. March Term, 1878. 


Reported in the opinion. 
©. Heaxp, for plaintiff in error, cited 7 Ga., 54. 


Jno. C. Rezep; W. H. Branon, for defendants, cited 60 
Ga., 296; 12 7b. 431; 18 Jb. 551. 


JAcKsoN, Justice. 


Millers & Sibley brought a rule against the sheriff requir- 
ing him to show cause why he did not pay them a fund in 
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his hands, arising from the sale of a stock of goods which 
belonged to Wynne & Co. The sheriff for answer showed 
that Mrs. Hannah Haines claimed the money under a mort- 
gage fi. fa. To the rule, Wynne, of thefirm of Wynne & Co., 
was made a party and filed a plea, or issue, against Millers & 
Sibley’s right to the money which was disposed of in the pre- 
ceding case. The right of Hannah Haines under her mort- 
gage is the question here. The case was submitted to the 
court, and it seems, by agreement, he was empowered to 
pass upon the entire case, law and fact. The record shows 
that at the term before that, when this case was passed upon, 
the following judgment was rendered: “ Hannah Haines vs. 
Claude N. Wynne & Thos. S. Irby, deputy sheriff. Appeal 
from the county court. 

“ The above stated case having been submitted to the court 
upon the facts and the law, it is adjudged by the court 
that as the proceeds of sale mentioned in the answer of said 
deputy sheriff, are the proceeds of the property of C. N. 
Wynne & Oo., the said proceeds cannot be paid over to the 
ji. fa. of the said Hannah Haines, that being a fi. fa. against 
the said C. N. Wynne individually.” 

The court held that this judgment concluded Mrs. Haines’ 
right tothe money. We think so too, and therefore we af- 
firm the judgment. 

If, however, on the issue made by Wynne with Millers 
& Sibley, when the facts are investigated and the issue 
determined, it be decided against Millers & Sibley, and 
eventually any portion of the fund should get into the pos- 
session of Wynne, individually, as his portion thereof after 
the partnership debts and liens are all paid, if there be any be- 
sides that of Millers & Sibley, then Mrs. Haines may have 
rights to such portion, which she may assert in such mode 
as she may be advised. 

Judgment affirmed. 







































Neat et al. vs. Perxerson, sheriff, e¢ a. 


1. Homestead was not waived by the following covenant in a mortgage 
on land: ‘‘And besides said balance of purchase money, and a 
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mortgage for three thousand dollars in favor of John Neal, Sr., dated 
the 26th day of Octuber, 1874,-due at twelve months, there is no 
other incumbrance on the title, and the said Sparks hereby cove- 
nants that no other incumbrance shall be hereafter added to those 
above enumerated upon said property, until the debt to secure which 
this mortgage is given, has been fully paid off and discharged.” 

. Directions given for the distribution of the fund in court. 

. Mortgage by husband to wife to secure a portion of her separate 
estate previously used in the purchase of the mortgaged property, 
will be postponed to senior mortgages given by the husband on the 
same property to third persons, who took without notice of the lien 
of the wife. 

. Joint residence of husband and wife on realty, does not give notice 
of any claim of interest in it by the wife. 

. An assignee for value of the wife’s mortgage, reciting that it is to se- 
cure the ;jpayment of a part of the purchase money which belonged 
to her separate estate, can subject the homestead. The husband 
will be estopped from denying the recital in his mortgage. 


Homestead. Waiver. Mortgages. Husband and wife. 
Notice. Estoppel. Before Judge Crarx. Fulton Supe- 
rior Court. April Term, 1878. 


Reported in the decision. 


P. L. Mynatr; Henry Hittyer, for English, cited as fol- 
lows: Tax and purchase money fi. fus. subject homestead, 
Code, §1949 ; 49 Ga., 551. 557. Subrogation of English to 
McLendon, Code, $891. Mortgage binds homestead, 45 Ga., 
483. 


Marswatt J. CrarKe, for Neal, cited as follows: Home- 
stead not waived in English mortgage, 41 Ga., 622 ; 55 Zé., 
695; 56 Zd., 36, 53: 59 7 b., 837; 1 Bouv. L. Dic., 468 ; 41 Ga., 
196; 44 70.,600 ; 45 7b., 310; 47 7b., 629; 51 7b., 186; 55 
Ib., 182: Nicholl’s debt not good against homestead, Code, 
§1944. No notice of wife’s claim, Code, §$3091, 3092, 3119, 
2329. 


Jno. L. Hopxins, for Sparks, cited as follows: No waiver 
of homestead, 59 Ga., 818 ; Code, §2703; Rawle on Cov. 
for Title, 135, 186 ; 4 Ga., 601; 4 Kent, 473. Spark’s right 
homestead, 54 Ga., 570. 
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Jno. T. Guewnn, for Nicholls, cited as follows: Nicholls’ 
debt was for purchase money, 55 Ga., 622; 53 7b., 485. It 
took priority, 54 Ga., 569. 


Warner, Chief Justice. 


On the 26th of October, 1874, Sparks borrowed from 
Neal $3,000, and to secure him! gave hima mortgage on a 
city lot and appurtenances situated at the corner of Line 
and Pryor streets, in the city of Atlanta. 

On the 25th November, same year, Sparks borrowed from 
English $3,500, and to secure him, gave him a mortgage 
on the same lot. In both these mortgages it was stated that 
Sparks had no deed to the property ; that he had bought it 
from Capel McLendon, and had McLendon’s bond for title ; 
that he had paid McLendon all the purchase money except 
$1,500, and the mortgage to English contains this stipula- 
tion: ,‘ And besides said balance of purchase money, and a 
mortgage for three thousand dollars in favor of John Neal, 
Sr., dated the 26th day of October, 1874, due at twelve 
months, there is no other incumbrance on the title, and the 
said Sparks hereby covenants that no other incumbrance 
shall be hereafter added to those above enumerated upon 
said property, until the debt to secure which this mortgage 
is given has been fully paid off and discharged.” 

English afterwards bought from McLendon the purchase 
money note for $1,500. McLendon delivered to him a deed 
to Sparks, in compliance with bond for title, to be filed by 
English, in case he sued said note to judgment and desired 
to levy. 

The mortgages of Neal and English were afterwards fore- 
closed, and English sued in name of ‘“ McLendon for his use,” 
and obtained judgment on said purchase money note for 
$1,500 and interest. The two mortgage fi. fas., and the 
ji. fa. for purchase money, were all levied on the property 
by A. M. Perkerson, sheriff—said deed having been filed as 
required by law, and properly recorded. On the first Tuesday 

22 
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in April, 1877, the property was regularly bronght to sale 
by said sheriff, under said 7. fas., and sold for $9,000. 

In the meantime Sparks had, on the 18th day of March, 
1876, given a mortgage on said property to his wife, Nancy 
D. Sparks, for $3,000, in which mortgage it was stated that 
on November 1, 1867, Forsyth conveyed to Nancy D. 
Sparks, for her sole and separate use, certain real estate in 
Atlanta; that on January 24, 1874, she sold it to Mrs. Han. 
vey, and received as part payment a note against the Mayor 
and Council of Atlanta for $3,000, which was paid to C. 
McLendon as part of the purchase price for the lot on the 
corner of Pryor and Line streets, ete., and the mortgage was 
given to acknowledge and secure that interest. Mrs. Sparks 
transferred this mortgage to Wm. M. Nicholls, as trustee, to 
pay a debt due said trustee by her husband, John W. Sparks. 
This mortgage had also been foreclosed by said Nicholls 
trustee, and the fi. fa. was placed in the sheriff’s hands and 
the sheriff was notified to hold up the money, which was 
done. Sparks had applied to the ordinary of Fulton county 
to have $2,000 of the fund which should arise from the sale 
of the land set apart to him for a homestead, which appli- 
cation was duly granted by said ordinary. 

Said Wm. M. Nicholls, as trustee aforesaid, ruled the 
sheriff, in Fulton superior court, for the amount of his 
mortgage. Sparks, Neal and English each made himself a 
party to said rule. Said rule came on to be heard at the 
spring term, 1878. Judge Hillyer being disqualified, Judge 
Clark, of the city court of Atlanta, presided, and by agree- 
ment of all parties to said rule, all questions of fact as well 
as of law, were submitted to Judge Clark for decision, with 
the right of exception reserved. 

It was agreed that the sheriff had been properly notified 
of John W. Sparks’ homestead, and that the fi fa. of Mc- 
Lendon for use of English vs. Sparks, $1,500 and interest, 
was for purchase money—with bond for title—deed filed, 
ete., in accordance with the satute. All the mortgages were 
regularly foreclosed. 
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Nicholls, trustee, introduced his mortgage ; also deed from 
Forsyth to Mrs. Sparks, and bond for title from Mrs. 
Sparks to Mrs. Hanvey, and deed from her to the Bank of 
the State of Georgia, transferree of the bond. 

Said Nicholls also introduced John W. Sparks as a witness, 
who testified that Nancy D. Sparks is his wife ; that he 
made her the mortgage, and that the facts stated therein are 
true. She received the $3,000 note herself, and paid it to 
McLendon herself. It was done in her room. The under- 
standing was that they were to take the note, buy the lot and 
build a house which she should live in. His wife had no 
separate estate when he married her. His wife, his son, his 
daughter, and witness himself, all worked jointly, and the 
first money made was paid to Forsyth for the lot bought of 
him. Could not separate the part made by Mrs. Sparks from 
that made by the others, and don’t know what part of said 
purchase money was the proceeds of her labor. It was a 
part of it. 

The house sold by the sheriff was built for store under- 
neath and dwelling above. Witness and family moved into 
it in the fall of 1874, and lived there. The mortgage was 
transferred to Nicholls to pay Sparks’ debt to said Nicholls 
as trustee. $4,500 was the purchase price of the lot on 
corner of Pryor and Line streets. Witness is claimant for 
homestead out of this money, and has no interest in Nicholls’ 
mortgage. Owed nothing November 1, 1867. 

John Neal then introduced his note and mortgage, and 
swore that said debt was for borrowed money. Sparks stated 
that it was to pay the workmen who had been building the 
house ; to pay the building expenses of house on corner there. 
When he made that application to witness, he said he was 
building. Knew nothing of Mrs. Sparks’ claim. In making 
the application to borrow, he inquired fora sum of money 
which would relieve him, or make him easy. He stated 
there was no incumbrance on the property except $1,500 
of purchase money, and I acted on the faith of that state- 
ment. 
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James W. English then introduced the following fi. fas, 
for taxes, against John W. Sparks, which had been regularly 
transferred to English and Neal, properly recorded ; and it 
was admitted that they should be first paid out of the fund 
in court, to-wit: %. fa. in favor of the city of Atlanta, 
tax 1876, $228.00; fi. fa., the city of Atlanta, tax 1877, 
$195.00 ; 7. fa., state and county of Fulton, tax 1875, $100.- 
00; fi. fa., state and county of Fulton, tax 1876, $106.25. 
He also introduced his note and mortgage, with petition, 
rules nisi and absolute foreclosing, and the ji. fa. issued 
thereon, with the levy of the 7. fa. on the land sold, all of 
which (as well as the proceedings to foreclose the other 
mortgage) were admitted without objection. He also intro- 
duced the deed made by the plaintiff to him April 4, 1877, 
conveying the property sold, and from which sale the fund 
arises. 

Said English was sworn as a witness for himself, and tes- 
tified that Sparks applied to him to borrow the $3,500, and 
said that he wanted to use the money to pay off some debts 
he (Sparks) owed for the improvements on the property in 
question ; that he (Sparks) had some money in his business ; 
that if he withdrew it for the purpose of paying these debts, 
he would have no money to carry on said business ; that he 
wanted the money he got from witness to pay off these 
debts, and would pay it back when the pork-packing season 
closed ; that there was no other incumbrance on the prop- 
erty, except the mortgage to Mr. Neal for $3,000 and the 
claim of McLendon—$1,500—for balance of purchase 
money; that he would pay off McLendon with part of the 
money he got from witness. He did not tell witness of 
Mrs. Sparks’ or Nicholls’ claim, and witness had no knowl- 
edge or information whatever of that claim, or any other 
claim against the property, until long after he had let 
Sparks have the money. He was not, at the time, in a 
condition to spare the money; but Sparks was so urgent, 
and witness’ feelings to him were kind, so witness bor- 
rowed the money for the purpose of lending it to Sparks, 
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and paid the same rate of interest that he charged Sparks, 
expecting it to be returned in ninety days. When witness 
talked to Sparks about the character of the security, Sparks 
said: “ My purpose is to make the security perfect beyond 
all dispute, and I want to protect you to the full extent of 
the law.” Sparks and Nicholls were partners at the time 
of the loan. Sparks said if he withdrew the amount he 
wanted of witness out of his business, and applied it to his 
debts, he would be compelled to suspend. He said at the 
end of ninety days he could withdraw the amount from the 
business, and pay witness back. Sparks failed to pay the 
McLendon note, and witness was compelled to pay it off, 
and have it transferred to him to protect himself. That 
note was for the purchase money of the property covered 
by the mortgage. 

John W. Sparks introduced, by consent, the record of 
his application for a homestead, and the order granting him 
$2,000 out of the proceeds of the sale of his property, all of 
which were regular, and in accordance with the statute. He 
swore that he superintended the building of the house; 
hired hands by the day, and built. When he borrowed the 
money from Neal and English there was nothing due for 
work or materials to the hands, except one or two lumber 
bills, amounting to two.or three hundred dollars. There was 
no encumbrance on it, except for purchase money. Witness 
stated to Neal that he had used up his money on the build- 
ing,and wanted money for his general business; that he 
owed nothing on the house. Put Neal’s money in his 
(witness’) business; told English that he needed the money 
in his business; never told either of them that he wanted 
their money to pay off incumbrances on the house or prop- 
erty. He also answered as follows: 

Q. “Did you owe any bank money on that house at the 
time you went in?’ A. “lowed the bank more or less money 
all the time.” 

Q. “How did you pay the Atlanta National Bank?” A. 
“ With Mr. English’s money. I owe the Atlanta National 
Bank some money now.” 
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The presiding judge made the following order: 


“Wa. M. NicHo1z1s, trustee, etc., 


Rule, etc. 


08. 
A. M. PerRKERsoN, sheriff, e? al. 

‘After hearing the testimony and argument submitted in the above 
stated case, it is ordered and adjudged by the court, that the-mortgage 
fi. fa. in favor of Nicholls as trustee, etc., against said John W. Sparks, 
is not founded upon a debt for the purchase money of the property by 
the sale of which said fund was raised, neither good against the home- 
stead of said Sparks, nor entitled to any priority as to the other fi. fas. 
claiming said fund, because the evidence makes the original debt a 
loan, without stipulation for such lien or claim, and the mortgage to 
secure such a debt is younger than the other liens. It is further ordered 
and adjudged, that the said Sparks, in the mortgage made by him to 
the said J. W. English, and which is the foundation of the fi. fa. in 
favor of English, waived all right to a homestead in said property. It 
is therefore ordered that the fund in court be paid out in the following 
order : , 

“1. The tax fi. fas. against said Sparks, held by English, as well as 
those in the hands of suid Neal and English jointly, shall be paid in 
full. 

“2. The/fi. fa. in favor of Capel McLendon, for the use of said English, 
shall be paid in full. 

“3. The mortgage fi. fa. in favor of John Neal, against said Sparks, 
shall be paid in full, provided the fund is sufficient, after doing so, to 
leave in the sheriff’s hands the sum of two thousand dollars. If it is 
not sufficient for this, then said mortgage fi. fa. to be paid only so far 
as it can be and leave this amount in the sheriff's hands. 

“4, The sum of two thousand dollars left in the hands of the sheriff, 
as above provided, shall be paid upon the mortgage fi fa. in favor of 
said English, against said Sparks, as well as whatever other amount, 
up to the full satisfaction of said fi. fa., the said fund may allow under 
the foregoing provisions. , 

‘5. The remainder of said fund, if there be any after the above pay- 
ments are made, shall be applied upon the mortgage fi. fa. of the said 
Nicholls, as trustee, etc., against said Sparks. 

‘It is further ordered, that said fund shall remain in the hands of the 
sheriff until the expiration of ten days from the date of this order, to 
allow time for supersedeas, if desired. This 14th day of May, 1878.” 


On the trial English and Neal contended, among other 
things, that the tax fi. fas. and the purchase money fi. fa. of 
McLendon, for use, ete., vs. Sparks, should be paid out of 
the fund set apart to Sparks as a homestead, provided said 
homestead was allowed at all. This judge Clark overruled 
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and held, as is by the above judgment shown, and Neal and 
English excepted. 

Said English and Neal also contended that the facts made 
a case of money borrowed and expended in the improve- 
ment of the homestead, as to their mortgages, and that the 
claim of homestead could not, therefore, prevail against 
them; and they also contended that said Sparks was 
estopped to deny that said money was so borrowed and ex- 
pended, and from setting up his claim of homestead as 
against their debts. Judge Olark overruled said English 
and Neal on all these points, and they excepted. 

Sparks and Nicholls having excepted to the part of judge 
Clark’s decision which was adverse to them, English and 
Neal also bring their bill of exceptions, and assign error on 
the three points above enumerated, to-wit : 

1. The refusal of judge Clark to order the taxes and 
balance of purchase money to be paid out of the homestead, 
if any homestead was allowed. 

2. The decision of said judge, that the evidence of 
said English and Neal did not make a case of money bor- 
rowed and expended in the improvement of the home- 
stead, ete. 

3. His decision that Sparks was not estopped to deny that 
said mioney was so borrowed and expended, and from 
claiming a homestead in said property as against their debt. 

Nicholls also excepted to the judgment of the court, in 
holding that his mortgage was not founded on a debt for 
the purchase money of the property sold, and was not en- 
titled to any priority as to the other ji. fas. claiming said 
fund, and Sparks excepted to the judgment of the court 
in postponing his claim to a homestead to the mortgages of 
Neal and English, and in ruling that English’s mortgage 
contained a waiver of the homestead. By consent, all the 
exceptions were heard together, and to be determined as one 
case. 

1. The words recited in English’s mortgage did not con- 
stitute a waiver of the homestead by Sparks. . In order to 
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have that effect the words should be clear and explicit, 
expressly mentioning the homestead by name. 

2. In view of the factsof this case, as disclosed in the 
record, the judgment of the court below should be reversed, 
with directions to distribute the fund in the hands of the 
sheriff in the following manner: First, the tax ji. fas. and 
ji. fa. of McLendon for the use of English against Sparks 
are to be paid. Second, Sparks’ homestead of $2,000 is to 
be paid. Third, out of the remainder of the fund the mort- 
gages are to be paid in the order of the respective dates 
thereof, that is to say, Neal’s mortgage first, then English’s 
mortgage, and then Nicholls’ mortgage. 

3, 4. The Nicholls mortgage as such, cannot contest the 
right to the fund with the other mortgagees, because they 
had no notice of the grounds of his claim to the fund, which 
he now sets up, at the time their respective mortgages were 
executed. It was suggested on the argument that Mrs. 
Sparks was in possession of the property, and that fact 
should operate as notice to the prior mortgagees of her in- 
terest init. The reply is that Sparks, the mortgagor, was 
also in possession of the property at the time he mortgaged 
it; he and his wife were living together on it, and he was 
the head of the family, and his wife was subject to him. 
Primrose vs. Browning, 59 Ga., 69. If there should not 
be enough money left after paying off the other claimants 
upon the fund, as is quite probable, then he can. go upon 
the homestead, and subject that to its judgment, provided 
his title to the mortgage is not void as having been trans- 
ferred to him by Mrs. Sparks to secure the payment of her 
husband’s debt. Sparks, who claimed the homestead, would 
be estopped from denying that the mortgage debt to his 
wife, to the extent of $3,000, was not purchase money, and 
we therefore leave Mr. Nicholls, the assignee of Mrs. Sparks, 
and Mrs. Sparks, and Mr. Sparks, who has obtained his 
homestead, to contest among themselves as to whether that 
homestead fund is liable for the payment to Nicholls of his 
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mortgage debt, or any part thereof. Let the judgment of 
the court below be reversed with directions as hereinbefore 
indicated in this opinion. 

Judgment reversed. 


Payne vs. Hott. 


The evidence was sufficient to warrant the verdict in every respect, 
including the relation of landlord and tenant, the removal of some 
of the crop from the premises, the amount and value of the ¢rop, 
etc. 


New trial. Before Judge Wrieut. Dougherty Superior 
Court. April adjourned Term, 1878. 


On September 22d, 1876, James R. Holt sued out a dis- 
tress warrant against Bush Payne, alleging in his affidavit 
that the latter was indebted to him in the sum of $230.00 for 
rent of the Peak plantation, to be paid as soon as corn and cot- 
ton is and can be gathered; that Payne was seeking to remove, 
and was removing his property and goods from the premises, 
etc. A levy was made, illegality filed—denying tenancy 
and indebtedness—and replevy bond given. 

The jury found for the plaintiff $75.00. The defendant 
moved for a new trial upon various grounds, all of which, 
together with the evidence, are omitted here as immaterial, 
no question of law being involved in the decision. The 
motion was overruled and the defendant excepted. 


D. H. Porr; W. T. Jonzs, for plaintiff in errror. 
C. B. Wooten ; Strozer & Smrru, for defendant. 


B.Eck.ey, Justice. 


It is not often that a case is tried where there is not more 
or less conflict in the evidence. One of the chief functions 
of the jury, is to deal with and settle sach conflict as there 
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may happen to be. The verdict is always a sure index to 
the mind of the jury as to where the truth really lies. In 
this case, the jury found for the plaintiff only $75.00, and 
such a verdict was, we think, warranted by the testimony. 
The plaintiff had rented or obtained control of the premi- 
ses from James, and being thus possessed of them, he sub- 
let them to Payne, the defendant, the terms being that the 
plaintiff was to furnish mules, etc., and have half the crop. 
Between the parties to the sub—letting the relation of land- 
lord and tenant existed ; and though the tenant was to have 
the use of animals to cultivate the land, as well as the use 
of the land itself, the part of the crop which he was to pay 
for the whole was rent. 39 Ga., 18 (4). There is evidence 
from which the jury could estimate the quantity and value 
of the crop produced, and from which they could infer the 
removal of one bale of the cotton from the premises, and 
even from the county. Though the rest of the cotton went 
no farther than to the gin, which was on the premises, the 
actual removal of the one bale before paying the rent, 
might be looked to as a circumstance indicating that more 
would follow ; especially as the tenant, by his counter-affi- 
davit to the distress warrant, denied his lord, and endeav- 
ored to cast him off as a stranger. 
Judgment affirmed. 


Jonxs vs. StRicKLAND, guardian. 


That a guardian at first refused to have a settlement with his ward 
and afterwards put him off for several years, declining to settle, but 
saying that ‘‘ he had the matter fixed,” did not constitute such fraud 
in the management of the ward’s estate as to take the case out of the 
statute of limitations of 1869. 


Guardian and ward. Statute of limitations. Fraud. 
Before Judge Himtyrer. Fulton Superior Court. April 
Term, 1878. 


Reported in the decision. 
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Joun A. Wimpry; Cortrer & Cotximr, for plaintiff in 
error, cited as follows: When limitation began to run, 8 
Ga., 103; 11 7b., 201, 258; 10 7b., 297; 18 7b., 346; 3 
Ib., 383; 17 Zb., 96; 3 Sumner, 486; 10 Peters, 223; 7 
Ga., 160; 35 7b., 40; 24 7b., 599; Code, §2931; 1 Par- 
sons, 135. Fraud prevents bar, 57 @a.,467. Fraud ques- 
tion for jury, 54 Ga., 198; 55 7b., 15; 57 7b., 210. 


Horxins & Gwenn, for defendant, cited, on bar of statute, 
55 Ga., 15; 57 Jb., 210, 459. Disqualification of judge, 
Code, §205 ; Freeman on Judgments, 145; 45 N. H.,52; 7 
Eng., 160; 5 Clark, 486 ; 10 Wend., 167. One bill of excep- 
tions pending, McLendon vs. McLendon, (this term) ; 4 Ga., 
558; 45 Zd., 100. 


Warner, Chief Justice. 


This case came before the court below on an appeal from 
the court of ordinary, in which court Strickland, as guardian 
of Henry W. Jones, had been called on for a settlement of 
his accounts. Upon the trial in the superior court on appeal, 
plaintiff introduced the following evidence: The return of 
Henry Strickland, guardian of the said Henry W. Jones, 
made by said Strickland to the ordinary of Fulton county 
in July, 1862, by which it appeared that the guardian was 
due his ward the sum of $370.55. 

Henry W. Jones, sworn for plaintiff, said he was the 
ward of Henry Strickland ; Strickland was his guardian ; 
was twenty-eight or twenty nine years old on the 7th 
of December, 1870, which was the date of filing his 
petition in this case in the ordinary’s court. Witness 
first’ went to defendant, Strickland, in the year 1866, 
and asked him how the matters of his estate stood, 
what amount was due witness, and what condition his 
effects were in, and the said Strickland refused to tell 
witness how it stood, or what amount was due him, or what 
condition his estate was in. But defendant replied to wit- 
ness that he could take land belonging to defendant until 
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he was satisfied. Witness replied no, all he wanted was for 
defendant tou make the matter safe, so he could get his 
money. Witness after this conversation went repeatedly to 
defendant during the years 1866, 1867, 1868 and 1869, and 
asked defendant how his estate stood, and wanted a settle- 
ment, but defendant refused to show him the condition of 
his estate, but defendant each time said that he had the 
matter fixed. The last time, in 1869, witness went to de- 
fendant, defendant said he had. enjoined upon his wife to 
pay witness what he owed him, at his (defendant’s) death. 
Defendant repeatedly, in the conversation above referred to, 
told witness thit he had lost all his ow: money by the war, 
and that witness’ money went with it. The reason why wit- 
ness did not bring suit before the 1st of. January, 1870, was 
that he had confidence in defendant, believing that he had 
the money belonging to witness eafe, as he repeatedly told 
witness that he had it all fixed. Plaintiff here closed, and 
the court on motion of defendant’s counsel non-suited the 
plaintiff, the defendant having pleaded the statute of limita- 
tions of 1869 in bar of the plaintiffs right to recover, 
whereupon the plaintiff excepted. 

The plaintiff became of age in 1862, and the question is 
whether his case is within the saving clause of the fifth sec- 
tion of the act of 1869, which is as follows: “ Provided, 
That no executor, administrator, guardian or trustee, shall 
have the benefit of this act who has acted fraudulently and 
corruptly in the management of the trust estate.” In our 
judgment, the evidence in the record does not show such 
fraudulent and corrupt conduct on the part of the guardian 
in the management of his ward’s estate as is contemplated 
by the act of 1869, so as to prevent the operation of that 
act in his favor and for his benefit. 

Let the judgment of the court below be affirmed. 
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Harris vs. Tue Strate or Groroia. 










1. While the presiding judge may ask such pertinent questions as he 
pleases of the witnesses to elucidate the truth of the case, he should 
be careful not to exercise the right in such manner as to intimate an 
opinion against the prisoner; and, therefore, where, after a -witness 
had testified to the good and peaceful character of the defendant, and 
no testimony had been adduced in respect to the defendant’s having 
beaten his wife with a file or otherwise, the judge asked the witness: 
“Mr. Chisolm, have you not heard that defendant once beat his wife 
with a butcher’s file?”’: 

Held, that the question ought not to have been asked by the judge, be- 
cause it might have produced the impression, and probably did pro- 
duce it, that the presiding judge considered the defendant a bad man, 
as he intimated that he, the judge, had heard about his beating his 
wife, and because the judge thereby intimated an opinion against 
defendant. 

2. The court, in charging the jury, erred in telling them that it was 
the duty of the defendant to put down his knife before he advanced 
upon the prosecutor—there being some evidence that he had no knife 
at all, and other evidence that he had been using the knife in clean- 
ing tripe—and the whole question of the conduct of the defendant, 
and his intent in respect to the use of the knife, being exclusively a 
question of fact for the jury. 

8. The case not being such as to require the verdict, notwithstanding 
the errors of the court, and there being errors as above recited in the 
charge of the court, and the question put to the witness, a new trial 

is awarded. 






























Criminal law, Practice in the Superior Court. Charge 
of court. New trial. Before JudgeCrarx. City Court of 
Atlanta. September Term, 1877. 











Harris was charged with an assault. On the trial, the 
evidence for the state was, in brief, as follows: Defendant 
was sitting in the door of a beef market cleaning tripe ; 
Davis (the prosecutor) had a pile of gravel about ten steps 
away, with which he was roofing a house; he found that 
some one had thrown greasy water on it ; asked who it was ; 
defendant said, “ who the hell do you mean—me?” De- 
fendant advanced towards him, with a knife in his hand, 
saying he would show Davis who was the best man, or some 










360 SUPREME COURT OF GEORGIA. 
Harris vs. The State. 


similar expression made forcible by profanity. When he 
was within four or five steps of Davis, the latter turned and 
went up on the house where he was working; he did not 
run—he only went; defendant did not give chase, but re- 
turned to his tripe. The two were strangers. Prosecutor 
did not offer to drop the matter for five dollars. He work- 
ed on the roof where he went all day; nothing more oc- 
curred. 

The evidence for the defense was, in brief, as follows: 
Defendant is peaceable. He was employed in the shop; 
was obliged to use a knife a great deal, and tu have one 
about his person. When Davis came up he had it in his 
mouth. Davis inquired, with an oath, why he threw water 
on the gravel. Defendant took the knife from his mouth 
and asked if he was meant; Davis replied that he was; de- 
fendant got up and went to the gravel, and looked at it. 
Davis went up on the house; defendant went back to his 
tripe. Both parties indulged in profanity. Prosecutor said 
he would drop the matter for $5.09. One witness swore 
that he saw no knife. 

Defendant was convicted. He moved for anew trial; it 
was refused, and he excepted. 

For the other facts see the opinion. 


Frampton E, Exus; W. D. Extus, for plaintiff in 
_ error, cited Code, $4357; 1 Hawk.,c. 61,§1; 1 Bay, 351; 
33 Tex., 517 ; 65 N. C., 532; Arch. Or. Pl. & Pr., 908, 909. 


Howarp Van Epps, solictor of city court, for the state, 
cited as follows: Nature of assault, Code, §4357; 2 Bish. 
Cr. L., §23; 1 Oar. & K., 257; 3 Sneed, 66, 662; 11 Vt., 
636; 2 Bish. Cr. L.,32; 7 Fost., N. H., 223; 2 Humph., 
457; 9 Car. & P., 483; 10 Iowa, 126; 53 Ga., 205. 
Question of judge, 19 Ga., 104, 118, 425; 11 74., 96, 97. 


JACKSON, Justice. 


In this case the defendant was charged with an assault, 
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and convicted of the offense. He made a motion for anew 
trial, it was overruled and he excepted. 

The errors assigned and pressed for reversal here are 
three. 

‘1. It is urged that the court intimated strongly an opin- 
ion to the jury that the defendant was a bad man, by asking 
a witness the question: “ Mr. Chisolm, have you not heard 
that defendant once beat his wife with a butcher’s file?’ 
Mr. Chisolm had sworn to the peaceable and good character 
of defendant, and thereupon the judge asked the question. 
He says in his certificate to the bill of exceptions that the 
occurrence took place in his, the judge’s yard, and that he 
had personal knowledge that defendant did so beat his wife. 
The judge has the right to ask any question he may choose 
of any witness, provided he does not thereby show that he 
takes sides, or express or intimate an opinion. The general 
rule is that he may and ought to ask questions to bring out 
truth. 19 Ga., 102. But if in so doing he shows his opin- 
ion of the guilt of the accused, he thereby commits error. 
Here Mr. Chisolm answered that he had not heard it; but 
the impression was made by the question that the judge had 
heard it, and that the judge believed the accused to bea 
bad, violent man, and that he ought to be convicted. We 
think that it bore unlawfully upon the accused, and might 
have turned the scale against him. 

Nor do we think that the certificate helps it. The judge 
did know of the fact, and it got to the jury that he did, 
without any oath to carry it to them. 

2. The evidence was conflicting about the accused hav- 
ing any knife, when he advanced, and it preponderated that 
if he did he had it cleaning tripe ; therefore, we think the 
court should not have said to the jury that he ought to have 
laid down his knife, in the charge complained of. Its effect 
was to tell them he had the knife, in the opinion of the 
judge, and that his purpose in his opinion was to use it. 

3. On the whole, while we cannot say that he might not 
have been convicted on a fair trial, the case seems to us not 
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a very strong one from the evidence; and, therefore, with- 
out ruling that the verdict is so decidedly and strongly 
against the weight of the evidence as to require a new trial 
on that ground, and without expressing a decided opinion 
upon it, we will say that the evidence does not require the 
verdict to such a degree as to demand that it shall stand 
notwithstanding the errors of the court; therefore we re- 
verse the judgment and grant a new trial. 
Judgment reversed. 


Euuts vs. Tae ATLANTIC AND GutF Raittroap Company. 


. An official entry by the sheriff in these terms on the execution, ‘‘No 
property pointed out on which to levy this fi. fa., July 17th, 1875,” 
will serve to keep the judgment from becoming dormant. 

. As to judgments rendered in November, 1861, there was no run- 
ning of the statute of limitations until after the 2ist of July, 1868. 


Judgments. Executions. Statute of limitations. Be- 
fore Judge Wrieut. Decatur Superior Court. May Term, 
1878. 


On November 4th, at the October term, 1861, of Decatur 
superior court, the railroad company obtained judgment 
against Ellis, upon which execution issued on the 8th; on 
the 23d of the same month the clerk and sheriff receipted 
to the plaintiff on the 7. fa. for their costs. On July 17th, 
1875, the sheriff made this entry: “No property pointed 
out on which to levy this fi. fa.,” and on the 8th. of the 
following September a levy was made upon property 
of the defendant. The latter filed an affidavit of illegality 
based upon the ground that the execution was dormant, and 
barred by the statute of limitations, because there was no 
legal entry thereon within seven years from the time it was 
issued. 

The court overruled the illegality and ordered the execu- 
tion to proceed ; to this defendant excepted. 
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Joun E. Donatpson, by brief, for plaintiff in error, cited 
Herman on Ex., pp. 373, 378, 383, 389; 49 Ga., 576; 
39 Zb., 39, 386. 


No appearance for defendant. 


B.iEokey, Justice. 


1. Assuming that by reason of the suspension of the sta- 
tute of limitations, there was no diligence required as to 
this particular execution until July 21st, 1868, (when the 
constitution of that year took effect,) the time within which 
the first seven years began to run would be that date, and 
as the return of July 17th, 1875, was a little before the 
seven years expired, there was no dormancy, if that return 
can be held an entry by the proper officer within the mean- 
ing of section 2914 of the Code. Now, the only special 
feature in the return is that it declares that no property 
had been pointed out, instead of saying that none was 
found. It is signed by the sheriff, and there is no possible 
doubt that he is the proper officer. If the return had been 
in the usual form of nulla bona, there would be no ques- 
tion of its sufficiency ; the departure from that form is the 
novelty, and the point to which our attention has been called. 
But suppose the sheriff did not make the exact answer to 
the command of the process which he ought to have made, 
does this keep the answer which he did make from being 
an entry or return by the proper officer? The command 
was to levy and collect; the answer was: “No property 
pointed out on which to levy this fi. fa.” The answer, 
such as it was, was entered upon the ji. fa., and was in- 
tended (we may presume) as a return by the sheriff who 
signed it. It might not have protected him against a rule 
for the money, but it serves to show that he treats the exe- 
cution as vital and active, and as requiring some response 
from him to the court from whence it issued. It prevented 
dormancy from taking place at any time after the suspen- 

23 
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sion of the statute of limitations ceased, the levy having 
been made within seven years after the return. 

2. But unless the suspension included this execution and 
protected it until July 21st, 1868, so as to make that date 
the starting point of the first seven years within-which an 
entry or return was required, the return of July 17th, 1875, 
was too late, as the sheriffs receipt for costs (which could 
be treated, no doubt, as a return—see 42 (Ga., 212, 269,) 
being dated November 23d, 1861, would operate to save 
dormancy only till November 23d, 1868, leaving nothing 
to cover the interval between that time and July 17th, 1875. 
Inasmuch as the judgment in this case was rendered 
prior to June Ist, 1865, it is unaffected by the limitation act 
of 1869; and, as we stated in Zurner vs. Grubbs, 58 Ga., 
279, we think that as to it the limitation laws were sus-— 
pended during the war, and up to the establishment of civil 
government in July, 1868. We consider the point fully 
settled by McLaren vs. McCarty, 53 Ga.,41. See acts of 
1861, p. 60. 

Judgment affirmed. 


Wiaeins vs. CLecHuorn, Herrine & Company. 


1, Where a note given for guauo provided that it was sold under the 
analysis of the inspector, and that the ‘‘inspector is hereby 
constituted and recognized as agent, and ——-— agree to be 
bound by his inspection,” there was not such an express contract on 
the part of the purchaser to be bound by the analysis as to authorize 
the court to strike his plea that the guano was worthless as a fertil- 
izer. The contract was ambiguous, and its meaning should have 
been left to the jury. 

. If the plaintiffs have closed and the defendant has introduced 
testimony, the latter is entitled to have the jury pass upon the case. It 
is error for the court to withdraw defendant’s evidence and direct a 
finding for the plaintiffs. 


Contracts. Estoppel. Pleadings. Practice in the Supe- 
rior Court. Promissory notes. Before Judge Hittyer. 
DeKalb Superior Court. September Term, 1877. 
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Reported in the decision. 


L. J. Wuxy, for plaintiff in error, cited as follows: Strik- 
ing plea, 60 Ga., 520; Jackson vs. Langston & Crane, 
August Term, 1878. Blanks in contract, 1 Gr. Ev., §§ 568, 
568 a; 1 Saunders’ Pl. & Pr., 113, 114. e 


E. A. Anerer; W. H. Houtsey; W. L. Catnoun, for 
defendants, cited as follows: Construction of contract for 
court, Code, §2754; 36 Ga., 459; 59 7d., 119; 5 7b., 381; Code, 
§2757. Cases similar to this, 60 Ga., 383; Jackson vs. 
Langston & Crane, (this term); Woolfolk vs. Beach, (this 
term.) 


Warner, Chief Justice. 


The plaintiffs sued the defendant on the following note: 

“*$67.50. May 20, 1876. 

“‘On or before the first of November next I promise to pay Cleghorn, 
Herring & Co., or bearer, sixty-seven dollars and fifty cents tor one 
ton of commercial manure, known as Whann’s raw bone superphos- 
phate, etc. (Then follows cotton option.) It is expressly understood — 
and covenanted that said Cleghorn, Herring & Co. sell said commer- 
cial manure, as to its qualities and effects on crops, on the analysis of 
the inspector, whose brand is on every sack. Said inspector is hereby 
constituted and recognized as - agent, and agree to be 
bound by his inspection, as made or indicated by his brand on each 
and every sack. [Signed] Louis WieGrns.”" 

The defendant filed the following pleas : 

1. General Issue. 

2. [“And for further plea in this behalf, the defendant says 
he isa farmer by profession and occupatior, and desiring to 
buy a fertilizer to be used in fertilizing his lands in DeKalb 
county for the increased production of his crop of corn, 
cotton, and other produce on said lands, for the year 
1876, he applied to the plaintiffs through their agents, 
and fully informed said plaintiffs of said wish, purpose and 
desire of this defendant. That said plaintiffs, well know- 
ing the desire of the defendant as aforesaid, said they had 
the guano which would fill the desire of the defendant, and 
which was equal to any standard guano. Defendant, re- 
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lying solely on the representations of the plaintiffs that the 
guano offered by the plaintiffs to the defendant was a good 
fertilizer, and would materially add to the productive qual- 
ities of the said land,] purchased of the plaintiffs ten sacks 
of said guano, for the purchase of which he gave the note 
sued on, and there was no other consideration for said note. 

[Defendant further says that if there was any inspection 
of said guano, it was unknown to him, and he never saw 
any analysis or inspection of that guano at the time, nor 
has he seen any since that time. Defendant further says that 
if said guano was ever inspected, it was done by a public offi- 
cer of the state, who was not,'and could not in any manner 
be or become the agent of this defendant in the inspection 
thereof, nor did said inspector inspect in the name or be- 
half of this defendant; another inspection, if any was ever 
made, was completed and furnished prior to and long before 
said purchase was made.] There was no brand on any of said 
sacks shown to defendant, indicating what said guano was in 
quality or quantity of ingredients; nor was there any state- 
ment of the effects of said guano on crops, under the brand of 
the inspector, ever furnished or shown to this defendant, [nor 
has this defendant any knowledge of the true character of 
the contents and effects of said guano. This defendant 
thought and believed he was buying an article of guano which 
was reasonably suited for the purpose for which it was 
warranted, and for which the plaintiffs knew this de- 
fendant wanted said guano. Defendant further says 
he signed said note in total ignorance of the legal 
effect, if any, in reference to the construction, as to the 
relation of this defendant to the inspector and his acts 
in the premises, and that the procuring of this defendant 
to sign said note with said conditions as to the inspection, 
was a fraud upon defendant; and this defendant did not 
thereby intend, and it was so known to plaintiffs, to bar 
himself of any defense to said guano note in the event said 
guano should prove worthless; and defendant says that at 
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the time he gave his note for said guano, he informed the 
plaintiffs if said guano was not good that he, the defendant, 
would not pay for it, and at that time the plaintiffs said 
to defendants : ‘Certainly not: you shall not pay for it, and 
I cannot make you.’] And defendant says he.is not so barred 
of his defense by the terms of said note. Defendant further 
says that he used said guano upon his crops in the year 1876, 
and that there were good seasons ; that he cultivated his crop 
well, and in good time and in proper manner, ploughing 
and hoeing it as usual and customary, and that said guano 
proved to be utterly worthless, and this defendant has not 
been benefited one cent by the use of it, but, on the contrary, 
has been damaged by the expense of hauling it and using 
and applying said worthless guano to his crop, to the amount 
of $25.00, by reason of the failure of said pretended guano 
to be of any use whatever, [and its failure to come up tothe 
standard warranted by the plaintiffs] and prays judgment 
against the plaintiffs for saidsum. Defendant further says 
that said guano was not analyzed by the inspector, neither 
was said inspector’s brand on the sacks of the guano pur- 
chased of the plaintiffs by this defendant.” 

Upon motion the court struck all of said plea indicated 
by brackets, which embraced nearly the whole of it. The 
defendant then introduced the following evidence : 

The defendant testified: “There wasa ring or mark 
thus < on the sacks; it was dark or smutty in said mark 
orring. That might have been a brand, but there were no 
marks or letters intelligible within said ring. If there were 
ever any letters or brands they were utterly illegible when 
I purchased said guano. My recollection is that said note 
was given some time after I got the guano, and not at the 
time I got it.” 

Answer of John 8. Wright: “Am book-keeper of Cleghorn, 
Herring & Co. Plaintiffs sold Whann’s phosphate in 1876. 
Shipped it that year from Savannah, Georgia, Charleston, 
South Carolina, and Wilmington, North Carolina. They 
never knowingly shipped any phosphate that was not prop- 
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erly analyzed, inspected and branded. It was inspected and 
branded in Savannah by Dr. A. Means, and that shipped from 
Charleston, Wilmington and Port Royal into Georgia, by O. 
P. Fitzsimmons, who were appointed by the state of Georgia 
for that purpose. Copies of the analyses of the phosphate 
referred to were furnished to plaintiffs by the Georgia state 
inspectors as having been made by Prof. Land, the state chem- 
ist of Atlanta, Georgia. I was not present when the analyses 
were made, nor when the sacks were branded. The agents of 
the plaintiffs at the seaboard were instructed to allow the 
state inspectors todraw samples of the fertilizers in any 
manner that they mightelect. I was not present when the 
state inspectors performed their duty.” 

W. J. Land answers. “My profession is that of analyti- 
cal chemist. My official position in 1876, and now is, that 
of analytical chemist to the department of agriculture, for 
the analysis of fertilizers and the material used in the man- 
ufacture of the same. I did analyze a manure known as 
‘Whann’s raw-bone super-phosphate,’ and did for the 
plaintiffs in the years 1875 and 1876, through the inspector. 
It was my official duty to send the analysis to inspector Fitz- 
simons, of Augusta, from whom I received the samples. 
I also received from and sent analysis of samples to Dr. A. 
Means, at Savannah, and the above analysis is approximate 
to the analysis sent him, given as an average analysis made 
that season of the fertilizer. I did not analyze the particular 
lot sold to defendant, but presume his lot was received from 
the bulk samples of which I analyzed. Inspectors Means 
and Fitzsimons furnished me with samples in bottles per 
express. I only analyzed what was sent me.” 

After the defendant had closed his evidence, the court, 
on its own motion, withdrew that evidence from the jury, 
and directed them to find a verdict for the plaintiffs, which 
was done. The defendant made a motion for a new trial 
on the grounds therein stated, which was overruled and 
the defendant excepted. 

1. In our judgment the striking of the defendant’s plea was 
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error. This court never has decided, and probably never 
will decide, that the inspector’s brand upon sacks of guano 
will preclude the purchaser thereof from showing that the 
guano was worthless as a fertilizer, unless such purchaser 
expressly stipulates in his contract that it shall have that 
effect, or, as was stipulated in the contract of the purchaser 
in Bostwick vs. Duncan, Johnston & Co., 60 Ga, 383, 
that he received the guano “ without warranty of vendor; 
and with all faults at purchaser’s risk.” There is no such 
expressed stipulation by the purchaser in the contract sued 
on in this case. 

In striking the defendant’s plea the court appears to have 
assumed that the defendant had stipulated in his contract 
that he would be bound by the inspector’s brand as made 
and indicated on each sack of the guano. This might have 
been so if the defendant’s name had been inserted in the 
blank place in the note, or other words had been inserted in 
the blank, so as to have left no doubt as the extent of the 
defendant’s stipulation, as if the blanks had been filled in 
the contract so as to have read, said inspector is hereby recog- 
nized as “my” agent, and “I” agree to be bound by his 
inspection, etc. But the trouble is that the blanks in the 
note were not filled with any words, thus leaving the mean- 
ing of the contract ambiguous and doubtful. The general 
rule undoubtedly is that the construction of a written con- 
tract is a question for the court, but where any matter of 
fact is involved, as the proper reading of an obscurely writ- 
ten word, the jury shculd find the fact. Code, §2754. See 
§2957, as to explaining ambiguities in a written contract. 

2. When on the trial of ‘a case the plaintiff submits his 
evidence and closes his testimony, and the defendant intro- 
duces his evidence, he is entitled to have the jury pass upon 
it under the charge of the court as to the law applicable 
thereto, and it was error for the court to withdraw the 
defendant’s evidence from the jury and direct them to find 
a verdict for the plaintiffs. Whether the defendant has a 
valid defense to the plaintiffs’ demand or not we express no 





370 SUPREME COURT OF GEORGIA. 


Rich & Co. vs. Kiser & Co. 


opinion, but we order a new trial that his case may be tried 
according to the laws of the land, as hereinbefore indicated. 
Let the judgment of the court below be reversed. 


Rich & Company vs. Kiszer & Company. 


Where six cases on small notes were pending in a justice court, in or- 
der to have summons of garnishment lawfully to issue, there must 
be affidavit and bond in each case, and the summons must be issued 
and served in each. If there be but one proceeding for all the cases, 
and the garnishees are served only with one summons for all, they 
need not answer at all, but may take advantage of the illegal pro- 
ceeding by affidavit of illegality. The attempt to consolidate six 
cases into one, and sue the garnishees for $477.81 in one proceeding, 
is beyond the jurisdiction of any justice court, and the whole pro- 
ceeding is void. 


Garnishment. Justice Courts. Jurisdiction. Before 
Judge Hittyer. Fulton Superior Court. October Term, 


1877. 
Reported in the opinion. 


S. We; L. J. Wun, for plaintiffs in error, cited as fol- 
lows: No traverse, Code, §8666. Consolidation error, Code, 
§3532 ; 40 Ga., 702. No service, 24 Ga., 625 ; Code, §§1899, 
3250. 


CanpLer & Tuompson; H. C. Prrpwes, for defendants, 
cited as follows: Modes of obtaining garnishment, Code, 
§§3537, 3538. Presumption, Code, §3753 ; 1 Kelly, 3, 279; 
6 Ga., 188, 494; 36 76.,442. Vagueness, 50 Ga., 208, 632 ; 
46 Jb., 282; 49 7b., 580. Service, 49 Ga., 578. New ques- 
tions not made here, 49 Ga., 549 ;2 Kelly, 367; 8 Ga., 317; 
40 J6., 423. Affidavit etce., sufficient, Code, §§3533, 3534. 


J ACKsoN, Justice. 


Judgment was had in the justice court in favor of Kiser 
& Co. against Rich & Co., as garnishees, upon four notes of 
one hundred dollars each and two others of smaller sums. 
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The executions issued upon these judgments were levied 
on the property of Rich & Co., and were met by them by 
affidavit of illegality on several grounds, when the case was 
appealed to the superior court. Whereupon, by consent, 
the court passed upon law and fact, and, having before it 
the affidavit and record, dismissed the illegalities and di- 
rected the executions to proceed, and thereupon Rich & 
Co. made a motion for a new trial on the ground that the 
court erred in so ruling, which motion was overruled and 
they excepted. 

The question is, was the judgment overruling the affi- 
davit and ordering the executions to proceed right ? 
There are several grounds of illegality, one of which is, 
that the summons of garnishment was issued without au- 
thority of law and without any evidence of a compliance on 
the part of the plaintiffs with the requirements of the statute, 
as to making the affidavit and giving the bond necessary in 
such cases to obtain a summons of garnishment ; and another 
of which was, that neither the firm nor the members thereof, 
either of them, had been served with any summons or pro- 
cess of garnishment but in one case, while there are six 
cases in which judgments were entered against them. 

If the facts substantially set out in the affidavit of ille- 
gality as above be true, it would seem that the affidavit was 
well taken. 

On examining the record, it appears that there are four ex- 
ecutions each for $100, issued by Wm. Ezzard, the justice 
of the peace, and each levied upon the property of Rich 
& Co., and that there are two others for a less sum to await 
the fate of these. It further appears that one affidavit was 
made by an attorney of Kiser & Co. in Carroll county, 
in which he says that six actions were pending there in 
a justice court, amounting in all to a claim for $477.81, 
and in which he set out the amount of each case, to—wit: 
four for $100.00 each, one for $44.81, and the other for 
$33.00; and that one bond was given for the sum of 
$955 and some cents, conditioned to pay damages in the 
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six cases; that the cases were proceeding aginst one 
Brantley and one O’Rear, of Carroll county, and garnish- 
ment was prayed against Rich & Co. of Fulton county. 

Then follows a certificate from the justice of Carroll 
county, that the above copy affidavit and bond are correct ; 
and then one summons is issued by Wm. Ezzard, signing 
himself notary public and ex-officio justice of the peace ; 
and one summons is served upon D. V. Lovemore, dne of 
the firm of Rich & Co., by W. L. Ezzard, L. ©., 1234th 
district, Fulton county, Ga. The summons is to answer to 
the indebtedness in the six cases, and begins, “ Georgia 
Carroll county,” and requires them to answer, in the 1234th 
district, Fulton county, what they owed Brantley and 
O’ Rear, to render to the justice court 682d district of Carroll. 

Assuming that Wm. Ezzard is the justice of the peace in 
Fulton county, which nowhere appears in the record, the 
whole transaction seems to be an amalgamation of six cases 
into one, first in Carroll and then in Fulton, and is a naked 
effort to consolidate them into one case for the purpose of 
this garnishment. We know no law which will authorize such 
a proceeding in the justice courts. We think there should 
have been an affidavit and bond in each case, as there was 
an execution in each, and then the fi. fas. might have been 
legal. There should have been a summonsalso in each case, 
and service in each, before these garnishees could be said to 
have had their day in court, so as to be bound by the pro- 
ceeding. See Code, §3532 e¢ seg., §4161. These sections 
contemplate one garnishment for each case. 

There is no law allowing the consolidation of the cases, so 
far as we know, so as to authorize one proceeding in gar- 
nishment for six cases ; and the effect of the proceeding is 
to permit jurisdiction in the justice court in one case of 
over four hundred dollars. The whole proceeding appears 
to us to be without authority of law, and we must reverse 
the judgment. 

Judgment reversed. 
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Kine vs. Poorer. 










. In running down an alleged fraud between husband and wife, the 
husband’s insolvency at the time of his death, some four years after 
making a voluntary conveyance to the wife, is not irrelevant. 

. The evidence is not absolutely insufficient to warrant the verdict. 


Husband and wife. Fraud. Evidence. New trial. Be- 
fore Judge Wricut. Decatur Superior Court. November 
Term, 1877. 






























Two executions in favor of Ephraim H. Poole against 
Thomas F. Hampton, as administrator of Columbus C. King, 
were levied upon a house and lot in thecity of Bainbridge, 
as the property of the defendant. A claim was interposed 
by Mary A. King, the widow of the intestate. She derived 
title from her husband under deed made to John C. Ruth- 
erford as her trustee, on December 27, 1867, the considera- 
tion expressed being love and affection. The judgments on 
which the executions were based were rendered after the 
date of such deed, but the debts which they represented were 
contracted before. The sole question for trial was, whether 
conveyance was void as to creditors, either as intentionally 
fraudulent or because made when the intestate was insolvent. 
Upon solvency or insolvency at the date of the deed, the 
evidence was voluminous and conflicting, but prepondera- 
ting, perhaps, in favor of solvency. The intestate died on 
November 15th, 1871. Evidence was admitted, over the 
objection of claimant, showing insolvency at the time of his 
death. 

The jury found the property subject. The claimant 
moved for a new trial because the verdict was contrary to 
evidence and to law, and because the court admitted testi- 
mony showing insolvency of intestate at time of death. The 
motion was overruled and claimant excepted. 





















Fiemine & Rosset, for plaintiff in error, cited 53 Ga., 
155; 25 7b., 684; 17 7b., 217; 30 70., 491; Story’s Eq. 
Jur., 363; 8 Wheat., 229; 11 7b., 199; Code, §1952. 
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Joun E. Donatpson, by brief, for defendant, cited Bump 
on Fraud. Con., 293; 1 Smith’s L. Cases, 46; 47 Ga., 
90; 32 7b., 372, 575; 30 Zb., 823. Code, §§ 3763, 3753. 


B.Ecktey, Justice. 


1. A voluntary conveyance by a debtor, made with an 
actual intention to delay or defraud creditors, where such 
intention is known to the party taking, is void, whether the 
debtor be solvent or not. If made without an actual inten- 
tion to delay or defraud, it is equally void, provided the 
debtor be at the time insolvent. In either case, the law 
adjudges the conveyance void, not as between the parties, 
but as against creditors. Code, §1952. The fact that a 
debtor who made, in 1867, a voluntary conveyance to his 
wife, or to a trustee for her benefit, was insolvent in 1871, 
and in that year died insolvent, is a circumstance which, con- 
nected with other circumstances in evidence, may tend to 
establish a fraudulent intent on his part in making the con- 
veyance. It might not be sufficient to convince the jury, 
but that does not hinder it from being relevant. In inves- 
tigating an alleged fraud, the relevancy of a given fact does 
not depend upon its force, but upon its bearing. Does it 
bear, either directly or indirectly, with any weight what- 
ever, on the main controversy or any material part of it ? 
Not only is fraud subtle, but that ingredient of a transac- 
tion which renders it fraudulent in fact, namely intention, 
is covered up in the breast, hidden away in the heart. Out- 
ward manifestations of it may be slow in appearing, and 
when they do appear, may be dim and indistinct. To in— 
terpret their meaning, or the full meaning of any one of 
them, it may be necessary to bring them together and con- 
template them all in one view. To do this, one has to be 
picked up here, another there, and so on till the collection 
is complete. In the present case, suppose the debtor never 
had become insolvent, but that he had died leaving abun- 
dant property to pay all his debts, and that the ulti- 
mate insolvency of his estate was the result of calam- 
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ity, or of waste by an executor or administrator, would 
not this be pertinent in favor of the bona fides of his 
intention? Surely his continued solvency from the date 
of his deed down to the period of his death would be ev- 
idence in behalf of the claimant; and if_it would, had 
the fact been that way, why should not his failure to con- 
tinue solvent be some evidence weighing more or less 
against her? True, a change from solvency to insolvency 
might admit of easy explanation, and when explained might 
be utterly neutralized ; still, if a man in debt makes a volun- 
tary deed to his wife, and within some four years turns out 
to be insolvent, leaving his old debts unpaid, and never re- 
stores his solvency, should not his insolvency be accounted 
for in order to rob it of all force as a circumstance tending 
to impeach his purpose in making the deed? We think it 
should; and so to hold is to pronounce it admissible evi- 
dence, though we have no thought of pronouncing it sufti- 
cient evidende, that being for the jury in each particular 
case. Let it be observed also, that we are duly aware that 
in treating insolvency as casting light back on pre-exising 
intention, we leave notice of that intention out of the dis- 
cussion ; but this we do because, although notice might be 
necessary, the proof of it need not be drawn from the same 
facts which go to establish the intention itself. Where 
fraudulent intention by one party, and notice of the inten- 
tion by the other are both in question, evidence which is 
relevant as to the one point is admissible, though it may 
throw light on that one point only, and none whatever on 
the other. Thus far, we have proceeded on the assumption 
that the debtor was solvent when he made the conveyance, 
and that the fact of insolvency occurred afterwards, regard- 
ing the debtor as possibly contemplating his future insolv- 
ency, and as possibly having an actual intention to delay or 
defraud his creditors by means of the voluntary conveyance 
made to his wife or for her benefit. But under the evidence 
itis not absolutely certain that he was solvent at the time of 
making the conveyance, and if he was then insolvent it is 
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immaterial with what intention he acted. He was in debt 
when he made the deed ; he remained in debt, and died in- 
solvent some four years afterwards. Suppose he had no 
actual intention to delay or defraud his creditors, still, he 
never paid them, and he left the world in a condition of 
inability to pay. Do not these facts, unexplained, cast some 
light on what his true pecuniary condition was when he 
gave a part of his property to his wife? If they do, then 
his insolvency at the time of his death was admissible evi- 
dence, with the other facts of the case, to illustrate the 
probable measure of his resources at the time he provided 
for his wife, at the expense, as the event proved, of his then 
existing creditors. It may be slight evidence; we are not 
considering its weight, but only its admissibility. 

2. The sufficiency of the evidence in the record, taken as 
a whole, to justify the finding of the jury, in either of the 
two aspects of the case, has been the only real embarrass- 
ment with which we have had to struggle in arriving at a 
judgment of affirmance. In all cases of this class much of 
the work of the jury is in drawing inferences from the vari- 
ous slight facts and circumstances presented to them, and 
for such work a jury of the vicinage has an aptitude which 
a reviewing court cannot be expected to possess. Not only 
are we entitled to defer to the conclusion of the jury on dis- 
putable matters of fact, but we are bound to do it, unless 
there is some palpable flaw in the reasoning. In the present 
case we are unable to pronounce the evidence absolutely 
insufficient to warrant the verdict, and whatever doubts we 
have are yielded. 

Judgment affirmed. 


Pirman, ordinary, vs. GiEnn, solicitor-general. 


[Jackson, J., did not preside in this case on account of relationship to defendant fn - 
error. Judge Pottle, of the Northern circuit, was designated by the governor to preside 
in his place.) 


1. Where fines imposed for offenses, the gist of which was a violation 
of the Sabbath, had not been appropriated to the use specified, nor 
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paid to the ordinary therefor, until after the passage of the act of 
1875, giving officers a lien on all funds arising from fines and for- 
feitures for insolvent costs, such lien attached to the fund, and 
when distributed under order of court, it could not be recovered 
by the ordinary from the solicitor-general. 

. Whether or not judgments of the court distributing the fund before 
the act of 1875 were void, can make no difference. If void the fund 
would, in legal contemplation, have remained in the hands of the 
solicitor-general until the passage of the act, when the lien attached. 


Officers. Costs. Liens. Laws. Before Judge Hittyer. 
Fulton Superior Court. October Term, 1877. 


Reported in the opinion. 


T. P. Wesrmoretanp; W. J. Spears; Oortier & Cor- 
tier, for plaintiff in error. 


Joun L. Hopxins, for defendant. 


Porrte, Judge. 


At the January term of the superior court a rule was 
taken out against the defendant, as former solicitor-general, 
requiring him to show cause why he should not pay to the 
ordinary of said county certain money, which, it was al- 
leyed, was received by him while in office from fines im- 
posed for offenses, “the gist of which consisted in their be- 
ing committed on the Sabbath day.” 

In answer to this rule, the defendant showed for cause 
that he had collected from such fines the sum of five hun- 
dred and seventy-eight dollars and ten cents. That at each 
term of said court judgments were rendered by the court 
allowing insolvent costs to him and clerk, and other officers 
entitled to participate in these funds, These judgments in- 
eluded all fines from all sources. That he did make the 
appropriations according to said several judgments, and that 
after paying his predecessors in office considerable sums of 
money, the amounts of which are set out with precision, he 
has now a large insolvent account allowed him by the court. 

He further shows in his answer, that on divers occasions 
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while he wasin office, he offered to pay to the said Pitman,ordi- 
nary, all of the money arising from fines imposed for offenses 
the gist of which was the violation of the Sabbath ; and that 
he refused to receive it, saying that the law did not allow the 
Sunday-schools to have it, and directing him, the respond— 
ent, to appropriate it to the payment of insolvent costs. 
That, upon his refusal to receive it, he, respondent, paid it 
out under judgments of the court. Defendant furthermore 
states, in his answer, that if said ordinary had then received 
it, he could have replaced it from moneys which he had 
paid out to others on their accounts, That if he is now re- 
quired to pay it, being out of office, he has no means of re- 
imbursing himself. 

This answer was not traversed. The presiding judge dis- 
charged the rule, and the plaintiff excepted. 

The question for decision in this court is, was the defend- 
ant, on the facts set forth in his answer, liable for such fines, 
which he collected and which were imposed by the court, for 
the violation of Sunday laws. 

The Code, §4582, provides that all moneys arising from 
fines imposed for offenses, the gist of which consists in their 
being committed on the Sabbath day, shall be paid to the 
ordinary of the county, to be by him distributed for the 
purpose of establishing and promoting Sabbath-schools in 
the county. 

In 1875, the general assembly passed the following act: 
“ That the officers of the court shall have a lien upon all 
funds arising from fines and forfeitures, for the payment of 
their insolvent costs, before any specific appropriations shall 
be made of said funds for purposes of Sunday-schools or 
other educational purposes.” 

Now, the view which we take of this case is, that the de- 
fendant’s lien on this fund for his costs attached, and could 
not have been lost until there had been an appropriation of 
this particular fund to the ordinary for the purposes named 
in the Code. The court had the custody of the fund, and 
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while in its custody, and before any act had been done look- 
ing towards an appropriation of it to the public, it was 
distributed by the judgment of the court. 

It is said that it was not competent for the legislature in 
1875, to pass an act reaching back to the time when 
these transactions took place. The principles decided 
by this court in Gresham vs. Rickenbacher, 28 Ga., 
227, were quite analagous to this case. In that case 
proceedings had been initiated to have property es- 
cheated which belonged to the estate of Jacob Streman. 
Pending these proceedings the legislature passed an 
act vesting the property of the deceased—he being an 
illegitimate, and leaving no widow, child, or children—in 
the half-brother and sister of the deceased. The power to 
make this law was called in question in that case, and this 
court held that it was competent for the legislature to pass 
an act vesting property before office found. 

Assuming it to be true, as contended by counsel for the 
plaintiff, that the judgment of the court distributing the 
fund was void, this legal consequence would follow: that 
the fund would be, in contemplation of law, still in the 
hands of the solicitor up to the time of the passage of the 
act of 1875, and the case obviously within the principle of 
the case cited in 28 Ga.; thus the lien of the officers at- 
tached, as there had been no appropriation of the particu- 
lar fund. 

The judgment of the court in discharging the rule is 
affirmed. 

Judgment affirmed. 


Patman vs. Tue State or GEoRGIA. 


. Error to permit a witness for the defense to be asked, on cross-exam- 
ination, concerning the particulars of a difficulty between himself 
and the prosecutor, he not having denied ill-feeling toward the latter. 

. Though some errors may have been committed, yet in view of the 
evidence, they could not have affected the final result. 
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Criminal law. Evidence. New trial. Before Judge 
Hittyer. Fulton Superior Court. October Term, 1877. 


To the report contained in the decision, it is only neces- 
sary to add the following: 

Defendant moved for a new trial on the following, among 
other grounds: (1.) Because the verdict was contrary to law 
and the evidence. (2.) Because the court allowed counsel 
for the state, on cross-examination, to inquire of the 
witnesses for defendant, if they had not had some diffi- 
culty with the prosecutor, and concerning the particulars 
of the same, defendant’s counsel objecting to such evi- 
dence. 


Jackson & Lumpxiy, for plaintiff in error, cited as fol- 
lows: Inguiring as to difficulty, 9 Ga., 121, 124, 125 ; Code, 
§§3874, 3876. Other questions of evidence, 18 Ga., 460, 
463 ; 43 Ga., 131; 48 7b., 116, 118;1 Gr. Ev., $448 ef seq.; 
45 Ga., 44. On the charge, Code, §4325 ; 46 Ga., 159-166; 
5 Ib., 54; Code, §§4330, 4331, 4333; 18 Ga., 194, 232; 43 
76., 88,183; 13 Ga., 308; 23 7d., 576 ; 59 7., 63-65; 23 
1b., 297, 304; 30 7b., 67, 72; 46 7d., 148, 151. 


B. H. H11, solicitor general, for the state, cited as follows: 
Ill-will of witnesses, Code, §3876; 9 Ga., 121. Other 
questions of evidence, 1 Whar. Or. L., 640. On charge, 
13 Gu., 508. 


Warner, Chief Justice. 


The defendant was indicted for the offense of “assault 
with intent to murder,” and upon his trial therefor was 
found guilty. A motion was made for a new trial on the 
grounds therein stated, which was overruled, and the defend- 
ant excepted. It appearsthat the prosecutor and defendant 
were colored people, and that the defendant had disturbed the 
prosecutor’s domestic relations by visiting his house against 
his wishes. One Sunday evening, about sundown, prosecu- 
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tor met defendant and his wife walking together on the 
railroad. Prosecutor went up to them and claimed his wife. 
Defendant said, “God damn you, I am carrying her through 
to-night ;” then the parties commenced fighting, the 
prosecutor having a stick in his hand, andthe defendant a 
razor, with which he cut the prosecutor severely. There is 
some conflict in the evidence as to whether the prosecutor 
did not strike the defendant with his stick before he advanced 
upon him with his razor, butassuming that the prosecutor 
did strike the first blow with his stick, the words used by 
the defendant to the prosecutor, in the presence of his wife, 
may have, in the opinion of the jury, constituted sufficient 
provocation for the battery which he received at the hands 
of the prosecutor, under the provisions of the 4694th section 
of the Code. It was error to allow the state’s counsel, on 
cross-examination, to inquire of the defendant’s witnesses, 
Oliver and Smith, as to the particulars of a difficulty which 
each one of them had had with the prosecutor, the witnesses 
not having denied ill-feeling toward the prosecutor. Bishop 
vs. The State, 9 Ga., 121; Conyers vs. Field, decided 
during the present term. Although there may have been 
some errors committed by the court in its rulings at the 
trial, still, in view of the evidence contained in the record, 
we will not interfere and set aside the verdict of the jury 
and order a new trial, inasmuch as those errors most probably 
did not, and could not have affected the final result. 
Let the judgment of the court below be affirmed. 


Wixxrnson, guardian, ct al. vs. Toae@LE, executor. 


1. Where, on a bill filed by one who holds under an executor’s sale, 
against the executor and others, to quiet the title to the property, 
alleging that the order for sale was never recorded but lost, and 
the ordinary dead, the jury found the sale regular and that the order 
had been granted, this will be sufficient in a subsequent suit be- 
tween the devisees in remainder and the purchaser, or those hold- 
ing under him, to admit the executor’s deed in evidence witho - 
other proof of the order. 
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. Where the executor, in answer to such bill, admitted that the sale 
was legal and valid, and a decree was entered accordingly, the 
executor so far represented the devisees in remainder, who were his 
children and the grand-children of the testator, as to render such 
decree binding upon them. 

BLECKLEY, J., dissented. 


Judgments. Evidence. Administrators and executors. 
Before Judge Buonanan. Troup Superior Court. May 
Term, 1878. 


John E. Wilkinson died leaving his son, Thomas W. Wil- 
kinson, his executor. In the will was the following clause : 


“T will unto my son, Thomas W. Wilkinson, his share of my negroes 
as aforesaid in item 8, to be his, and at his death to go to his children; 
and also, one equal portion of the balance of my property, both per- 
sonal and real, and in the event of his death without children, then 
equally divided among his brothers and sister.” 


The will also constituted Thomas W. trustee as to the 
shares of two other children. 

The executor sold certain realty. W. H. Wilkinson 
bought; he sold to Holderness. Afterwards Holderness filed 
a bill against Thomas W. personally, and as executor and 
trustee, and the devisees (there were three children besides 
Thomas W.) to quiet the title. It alleged that the sale was 
necessary for purposes of administration, that it had taken 
place under order of the ordinary and in due form, but that 
the order had never been recorded, was lost, and the ordi- 
nary dead. Thomas W., both personally and in his repre— 
sentative character as executor and trustee of the devisees, 
answered that there was ‘an order and the sale was regular 
and valid. A decree was entered accordingly. Tuggle, 
executor, claims under that sale. Thomas W. has died ; 
his children now seek partition, alleging that there were 
four children of testator; that one had his share set apart to 
him ; that Tuggle, executor, holds the interest (by purchase) 
_ of two others, and they claim their father’s share. Their 
application was denied, and they excepted. They allege 
error in admitting in evidence the record in Holderness vs. 
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Thomas W. Wilkinson, executor, e¢ a/., and in admitting 
the deeds showing title from the estate, or rather the records 
of them, they being lost. 










C. W. Masry, for plaintiffs in error, cited (on admission 
of evidence) 4 Ga., 148; 8 7é., 236; 40 7b., 363; Code, 
§§2586, 2559. Construction of will, 34 Ga., 399; 40 7d., 
574; Code, §2456; 19 Ga., 66; 12 7b.,47; 15 Zd., 122; 
16 /b., 496; 33 7b., 129 (supplement.) 










W. O. Tueete; A. H. Cox, for defendant, cited as fol- 
lows : Onus on petitioner, Code, §3999 ; 8 Ga., 83; 33 Jb., 
107; Code, §2301. Res adjudicata, Code, $§4001, 3826, 
3728. 








Warner, Chief Justice. 






This was an application by the plaintiffs against the 
defendant for the partition of certain described lands under 
the provisions of the 3996th section of the Code. The 
defendant filed his objections and denied the title of the 
plaintiffs to any part of the land sought to be partitioned. 
After hearing the evidence of the respective parties, the 
court denied the plaintiffs’ application, whereupon they 
excepted, and alleged that the court erred in admitting in 
evidence the records of certain deeds (the originals of which 
were lost or mislaid), also in admitting in evidence a bill in 
equity and decree thereon in favor of Holderness, complain- 
ant, against Thomas W. Wilkinson, executor of John E. 
Wilkinson, deceased, e¢ a/., rendered in Troup Superior 
Court in July, 1867, and in denying the plaintiffs’ applica- 
tion for partition. 

1. The plaintiffs claim to derive their title to the land in 
controversy under the last will and testament of their grand- 
father, John E. Wilkinson, the fifth clause of which is as 
follows : 


“T will unto my son, Thomas W. Wilkinson, his share of my negroes 
as aforesaid in item 3, to be his, and at his death to go to his children, 
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and also one equal portion of the balance of my property, both per- 
sonal and real, and in the event of his death without children, then 
equally divided among his brothers and sister.” 

Assuming that the plaintiffs took an estate in remain- 


der in the land under the will of John E. Wilkinson, still 
that land was legally sold by Thomas W. Wilkinson, his 
executor, in the due course of administration, and those 
under whom the defendant now claims obtained a good and 
valid title thereto, as was adjudged and decreed by the court 
in the equity cause before referred to, it having been agreed 
that Tuggle, the defendant, as the executor of Callaway, 
held and claimed the title to the land in his testator through 
and from Holderness, the complainant in said bill in equity. 
The objection to the admissibility of the copy deed of the 
executor, and the deeds of those claiming under him, was, 
that it did not appear that an order had been granted by 
the ordinary authorizing the sale of the land, but the decree 
of the court obviates that alleged objection, for it expressly 
finds that an order was duly and regularly granted. 

2. The objection to the admissibility of the record of 
the bill in equity and the decree thereon, was that the plain- 
tiffs were not parties to that suit, and therefore were not 
bound by the decree had therein. The reply is that their 
father, Thomas W. Wilkinson, was the executor of the last 
will and testament of their grandfather, John E. Wilkinson, 
and was a party to that bill and answered it, and admitted 
that there had been a legal and valid sale of the land by him 
as such executor, and that being so he represented the lega- 
tees and devisees under the will of his testator so far as to 
legally dispose of his estate in the due course of adminis— 
_ tration thereof. On the statement of facts contained in the 
record there was no error in refusing the plaintiffs’ appli- 
cation for partition. 

Let the judgment of the court below be affirmed. 


JACKSON, Justice, concurred. 


BLEcKLEY, Justice, dissented. 
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Burns vs. CHANDLER. 







[WaRneER, Chief Justice, was providentially prevented from presiding in this case. ] 






Homestead proceedings pending in the superior court on appeal are 
amendable, though commenced before the ordinary as early as 1875. 
The omission of the surveyor to make affidavit tu the correctness of 
the plat and the value of the premises, may be supplied by amend- 


ment. 










Homestead. Appeal. Amendment. Before Judge Rice. 
Jackson Superior Court. February Term, 1878. 






Burns made application for a homestead. The case was 
set for a hearing on December 4th, 1875. Chandler, a cred- 
itor, objected on the ground that the land sought to be set 
apart was his property. On demurrer the objection was 
dismissed, and Chandler appealed. When the case was called 
in the superior court, which was at February term, 1878, 
Chandler moved to amend his objections so as to make them 
read as follows: 

1. Because the land sought to be set apart is worth more 
than $2,000 in specie. 

2. Because said homestead was not valued in specie by 
including gold and silver, but was valued in gold alone. 

3. Because the surveyor never made any affidavit to the 
correctness of the survey and plat on its return to the ordi- 
nary. 

The amendment was allowed. Chandler then moved to 
dismiss the application upon the same ground as is stated 
in his third objection. Burns moved, the county surveyor 
being in court, to amend the surveyor’s return by having it 
sworn to in terms of the law. This was refused, and the 
motion to dismiss sustained; whereupon Burns excepted. 
























W. J. Prxe; Frorp & Suman, for plaintiff in error, cited 
Code, §§2002, 2003, 2010, 2011, 3627; 40 Ga., 173; 43 ZD., 
318; 45 Jb., 552; Code, §§3497, 3498, 3479. 







No appearance for defendant. 
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B.ieck.ey, Justice. 


The court erred in disallowing the proposed amendment 
to complete the surveyor’s return. The plat, without the 
prescribed affidavit to support it, was but a part of what the 
surveyor was bound to furnish. Code, §2008. An appli- 
cation for homestead should not fail because the surveyor 
has omitted to perform his whole duty, when it is in the 
power of the court to have the omission supplied. Un- 
doubtedly, the ordinary could have received the affidavit 
whilst the case was pending before him; and if so, there is 
no reason why the superior court could not do the same 
pending the appeal. In acting on an appeal from the ordi- 
nary, the superior court may allow the prior proceedings to 
be amended. 4 Ga., 456 (1); 18 /6., 473 (text); 45 Jd., 
552. Though the homestead was applied for in 1875, the 
amendment was not cut off because it was not proposed un- 
tilafter the constitution of 1877 was ratified and took effect. 
Notwithstanding this constitution provided for a smaller 
homestead than that allowed by the constitution of 1868, it 
did not defeat applications for homestead which were pend- 
ing under that constitution. The application should not 
have been dismissed, but the proposed amendment should 
have been allowed. 

Judgment reversed. 


Puiuirs e¢ al. vs. Toe Mayor, etc., or Stone Mountain. 


No injunction, or order in the nature of injunction, will be granted to 
restrain proceedings in a criminal matter. 


Crimirial law. Injunction. Before Judge Huttyer. 
DeKalb County. At Chambers. April 25th, 1878. 


Phillips and other liquor dealers doing business in the 
town of Stone Mountain, filed their bill against the muni- 
cipal authorities praying that they be restrained from trying, 
convicting and fining them for a violation of the provisions 
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of an ordinance which the complainants alleged to be void. 
This ordinance was passed after licenses were issued to com- 
plainants, and materially restricted their business. It re- 
quired that the doors of all retail houses be closed during 
the continuance of divine service by any denomination of 
Christian people within the corporate limits of Stone Moun- 
tain, and imposed a penalty of $50.00 upon any person 
who should sell liquor during such service. It further pro- 
vided that the prohibition covered not only the time during 
which such services were being performed, but on pro- 
tracted occasions it extended to all intermissions by day or 
night. The bill alleged that two of the complainants had 
already been fined for a violation of this ordinance, and had 
carried their cases by certiorari to the superior court. It 
was charged and admitted that it was the intention of the 
municipal authorities to strictly enforce its provisions. The 
injunction was denied and complainants excepted. 

















L. J. Wuyy, for plaintiffs in error, cited, to show ordi- 
nance wltra vires, §§3, 7, p. 268, acts of 1872; 3 Ga., 31; 
7 Ib., 221; 8 Lb. 23; 40 7b.,581; 2 Cranch, 127; Dil. 
Mun. Corp., §§250, 251; 33 N. H., 424, 430; 34 70., 424; 
14 N. J., 223. Violates contract, Dil. Mun. Corp, §280; 
6 Rich. (Law), 404; 5 Ga., 447; 4 Zb., 208; 10 7d., 532 ; 
46 Ala., 329; 43 Miss., 728; Dil. Mun. Corp., $§30, 36, 39. 
Ordinance inconsistent with legislative policy, Dil. Mun. 
Corp., §§259, 263; 11 Ohio, 688; 3 Zb., 427; 9 7b., 493; 
18 Jb., 423; 29 Ga., 56, 333; 39 7d. 69; 6 Ala, 653; 
Green’s Brice’s Ultra Vures, p. 12. 














Canpter & Tuomson, for defendant, cited, to show 
power to restrict liquor traffic, 18 Ga., 586; 10 How., 416. 
License not a contract, no vested rights acquired, 36 Ga., 
462; 5 Gray, 597; 38 N. H.,225; 10 How., 416; 34N. Y., 
657; 1 Ohio, 15; 68 IIL, 444. 










Buiecktey, Justice. 


Injunctions or orders in the nature of'injunction, are not 
granted by courts of equity to restrain proceedings in crimi- 
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nal matters. Eden on Inj., 66; 2 Vesey Sr., 396; Hilliard 
on Inj., 2, 269; Kerr on Inj., 2; 30 Ala, 135; 53 Ga., 
675. For this reason, whatever may be the infirmities of 
the penal ordinances of Stone Mountain, an injunction in 
the present case was properly denied. If unlawful convic- 
tions take place before a municipal court, reversal can be 
had in the superior court, as a court of law, by certiorard. 
This is a plain and adequate remedy, and a court of equity 
need not and cannot interfere. Chancery takes no part in 
the administration of criminal law. It neither aids the 
criminal courts in the exercise of jurisdiction nor restrains 
or obstructs them. 
Judgment aftirmed. 


Davis vs. Witson. 
[WaRNER, Chief Justice, was providentially prevented from presiding in this case.] 


Where the summons commencing suit in a justice court for a debt is 
duly issued and served, and specifies the time and place of trial, the 
case will not be dismissed in the superior court on appeal, on the 
ground that there is no description whatever of the demand sought 
to be recovered—no amount, date or contract specified, no account, 
note, or other instrument mentioned, and no copy attached or set 
out. All these things, if necessary, may be supplied by amendment. 


Justice Court. Appeals. Pleadings. Practice in the 
Superior Court. Before Judge Rick. Gwinnett Superior 
Court. March Term, 1875. 


Four suits were commenced in the justice court of the 
407th district, G. M., by Wilson against Davis. The sum- 
mons, in each case, required the appearance of the defend- 
ant at a proper time and place, “to answer the plaintiff in 
an action of debt,” but no description of the debt was 
therein embraced or thereto attached. Service was ac- 
knowledged. Judgments were rendered for the plaintiff, 
and the cases carried by appeal to the superior court. They 
were there, by agreement, consolidated and tried together. 
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Defendant moved to dismiss the suits because the sum- 
monses did not plainly and distinctly set forth the cause of 
action by giving the amount and description of the debts 
claimed. The motion was overruled and defendant ex- 
cepted. Verdicts were rendered for the plainti#. A mo- 
tion for new trial was made on the ground that the court 
erred in refusing to dismiss. A new trial was refused and 
defendant excepted. 










Joun A, Wiwpey, for plaintiff in error, cited Code, §§39 
41, 48, 4141, 4149, 4133, 4138 ; 2 Bouv. Dic., 539. 







Win & Simmons, for defendant. 


Bieckey, Justice. 











Justice courts are not courts of record; their proceed- 
ings are summary and simple; professional skill is not re- 
quired to conduct them ; full and regular pleadings in them 
are impracticable, and not to be demanded. The Code, in 
section 4139, prescribes that all suits before justices of the 
peace shall be commenced by written summons, directed to 
any lawful constable of the county, “commanding the de- 
fendant to appear at the time and place of trial, which time 
and place shall be specified in said summons.” What else 
the summons is to contain, if anything, is no where laid 
down. Nothing is said as to describing the cause of action, 
or setting out a copy of the note or account, or giving the 
date or amount thereof. The defendant is to be com- 
manded to appear at the time and place of trial, and the 
time and place are to be specified; this is all. Doubtless, 
in practically administering this scanty provision of the 
Code, it is best to go further than the letter of it requires ; 
it is best to describe the cause of action, or add a copy of 
it. But there is a difficulty in holding that it is legally re- 
quisite to do more than the Code lays down ; for as some- 
thing is prescribed for the summons to contain, namely, 
the time and place of trial and the command to appear, 
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how can the courts say it shall contain something in addi- 
tion? It is enough to rule now that a summons like any 
of the four described in the record, is sufficient to bring the 
defendant into court, and that whatever more of detail may 
be necessary to carry on the suit. may be supplied by 
amendment. Code, §3479; 58 Ga., 138. 

Judgment affirmed. 


Haynes vs. RicHarDson. 


. In dismissing an affidavit of illegality interposed to a mortgage fi. fa., 
the ground of dismissal being that the affidavit was returned into 
court without an order from the judge, it was mere surplusage to 
add, ‘‘ with leave to the defendant to apply for such order.” Leave 
to apply thus granted could neither enlarge the legal rights of one 
party, nor restrict those of the other. 

. Ina mortgage fi. fa., the property was not set out as the property 
of the defendant or mortgagor, and the entire description was in 
these terms: ‘‘ the one head of horses, two head of mules, one buggy 
and harness, one wagon.” The fi. fa. was properly quashed, on 
motion of the defendant, for insufficiency of the description. 


Practice in the Superior Court. Judgments. Before 
Judge Crisp. Lee Superior Court. March Term, 1868. 


A mortgage execution in favor of Haynes against Richard- 
son, describing the property as set out in the second head- 
note, was levied upon certain personalty as the property of 
the defendant. The defendant filed an affidavit of illegality, 
and also claimed for his family. The two cases were con- 
solidated by consent. The affidavit of illegality was, on 
motion, stricken, because returned to court without an order 
for that purpose, as required in §3976 of the Code. 

The defendant moved tosupplement the judgment of dis— 
missal with these words: “with leave to the defendant to 
apply for such order.” This motion was allowed, and plain- 
tiff excepted. : 

The execution, in the claim case, was then, on mo- 
tion of defendant, quashed, because it failed to specify 
the property sufficiently. To this plaintiff also excepted. 
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Error is assigned upon each of the above grounds of ex- 
ception. 


S. C. Exam, for plaintiff in error. 


C. B. Woorsn, for defendant, cited 2 Hilliard on Mort., 
408. 


BLEcKLEY, Justice. 


1. An affidavit of illegality to a mortgage fi. fa. levied 
upon personalty, is not prepared for return into court until 
after the judge who passed the order of foreclosure has 
ordered the levying officer to postpone the sale, nor until 
bond with security has been given for the return of the 
property when called for. Code, §3976. Where the affi- 
davit has been brought into court prematurely, and on that 
account is dismissed, the defendant either has or has not the 
right to apply for the omitted order with a view to having 
the affidavit reinstated. If he has the right, leave to apply 
is useless; and if has not the right, granting the leave will 
not confer the right, and the grant is harmless. In either 
case, such an addition to the order of dismissal is mere sur- 
plusage, and cannot benefit one party or injure the other. 

2. The description set out in the fi. fa. furnished no token 
or circumstance by which to identify the property, not 
even naming the person to whom it belonged or as whose 
property it was to be seized. The best action to take with 
all such extremes of vagueness and uncertainty, is to pro- 
nounce them bad at once, and let them do as little harm as 
possible. A fi. fa. so grossly defective should not be 
allowed to proceed; and the motion to quash being made 
by the defendant, and there being no proposition to amend, 
it was not error to grant the motion. 

Judgment affirmed. 
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Jackson vs. Laneston & Crane. 
[WaRNER, Chief Justice, was providentially prevented from presiding in this case.] 


. When a fertilizer is purchased and accepted with warranty by the 
seller ‘‘as to its effect on crops only as to the analysis of the state 
inspector as evidenced by his brand on each and every package,” 
the purchaser cannot, after using the fertilizer, avoid paying the stip- 
ulated price, if the packages were actually branded in the way con- 


templated by the contract. 

. The legal evidence justified the verdict, and if any of the testimony 
was inadmissible it was wholly immaterial to the merits of the con- 
troversy and could do no harm. 


Sales. Warranty. Fertilizer. Evidence. Before Judge 
Ricr. Jackson Superior Court. February Term, 1878. 


Langston & Crane brought suit in the justice court of the 
243d district G. M., against Jackson, on a note for $53.00, 
given for commercial manure, known as Bradley’s Palmetto 
Acid. The note contained this stipulation: “ It is express- 
ly agreed and understood that I buy said commercial ma- 
nure for my own use, to be used on lands cultivated by or 
for me, and it is guaranteed to me as to its effect on crops 
only as to the analysis of the state inspector, as evidenced 
by his brand on each and every package, and I hereby ac- 
cept the said analysis as evidenced by said brand as aco. rect 
estimate of the commercial value of said fertilizer.’ The 
justice rendered judgment for the plaintiff, and the case 
was carried by appeal to the superior court. 

The defendant pleaded the general issue, that there was 
no brand of the state.inspector on the sacks containing the 
fertilizer »old to him, and that it was valueless asa manure. 

The evidence as to whether the sacks were branded or not 
was distressingly conflicting. There was sufficient to sustain 
a verdict either way. The jury found for the plaintiffs. 
The defendant moved for a new trial upon the following 
grounds: 

1. Because the court erred in charging the jury as fol- 
lows: “The question for you to determine is, has the de- 
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fendant proved to your satisfaction that the sacks of fertili- 
zers for which the note was given, were not stamped with 
the brand of the inspector of fertilizers as the defendant in- 
sists. If you believe, from the evidence, that the sacks 
were not so stamped, then you should find for the defend- 
ant; but if you believe, from the evidence, that the sacks 
were so stamped, then the plaintiffs are entitled to recover.” 

2. Because the court erred in charging as follows: “ The 
defendant having bought the fertilizer without any guaran- 
ty as to its effect on crops, only as made by the inspector’s 
brand, and having accepted the analysis of the fertilizer as 
evidenced by the inspector’s brand as a correct estimate of 
the commercial value of said fertilizer, the defendant is 
bound by his contract, and according to his contract he can- 
not defend this action by showing that the fertilizer was of 
no value, and that he was not benefited by it.” 

3. Because the verdict was contrary to the law and the 
evidence. 

Other grounds were relied on, but they are not material 
here. 

The motion was overruled and the defendant excepted. 


Jackson & Tuomas; Erwin & Coss, for plaintiff in error, 
cited 54 Ga., 527; 56 7b., 557; 60 Tb., 520; 49 7b., 620; 
25 1b., 504. 


P. G. Tompson; T. W. Rucker; W. J. Pixs, for de- 
fendants. 


Beck ey, Justice. 


The implied warranty of the Code (section 2651) does 
not operate where the parties, by their contract, have ex- 
pressly agreed upon a different warranty, whether it be more 
limited or more extensive. Here the parties shaped for 
themselves the warranty which suited their wishes. What 
can be more express than this language: “It is guaranteed 
to me as to its effect on crops only as to the analysis of the 
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state inspector, as evidenced by his brand on each and every 
package ; and I hereby accept the said analysis as indicated 
by said brand as a correct estimate of the commercial value 
of said fertilizer.’ The inspector’s analysis was made the 
measure both of fertilizing power and commercial value, 
and the inspector’s brand was made the evidence of the 
analysis. If, therefore, the genuine brand of the inspector 
was on each and every package, and if the fertilizer had 
not been tampered with or adulterated after it passed 
through the inspector’s hands, the buyer received precisely 
what he purchased, and no breach of the seller’s warranty 
has occurred. In the absence of all fraud on the part of the 
seller, (and there is no evidence of any fraud in this case), 
the effect of such a warranty is to throw upon the buyer 
the risk of everything but the genuineness of the inspector’s 
brand. Whether the packages in fact had upon them the 
inspector’s brand, was a question for the jury. There ought 
to be no difficulty in drawing the distinction between this 
case and that in 60 Ga., 520. The mere affirmation that 
“This fertilizer is sold under the inspection and analysis of 
Dr. A. Means, inspector at Savannah, and the Department 
of Agriculture at Atlanta,” is no exclusion of the implied 
warranty of the Code; but so to hold is not inconsistent 
with the proposition that the parties may exclude the im- 
plied warranty if they will. Here they have done so, as to 
the quality and commercial value of the fertilizer, though 
not, of course, as to title, and nothing we have said is to be 
understood as intimating that express warranty confined to 
quality, etc., would supersede the implied warranty in re- 
spect to title. We have no such thought. 

2. There was enough evidence to justify the verdict. 
That part of it which ‘was of doubtful admissibility was en- 
tirely immaterial to the real merits of the controversy. It 
could do no harm, and may now be ignored. The charge 
of the court was correct. 

Judgment affirmed. 
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1. In asuit upon a warranty of title, an eviction is established. when 
it is shown that the land was levied upon under a judgment against 
the person from whom the warrantor derived title, of older date than 
the warranty, that a claim was interposed by the warrantee, of which 
claim the warrantor had notice whilst it was pending, that on the 
trial of the claim the land was found subject, that it was afterwards 
sold under the levy, and that the warrantee has yielded, or been 
turned out of possession. 

. The date of the contract, not of the breach, is the material matter 
in a contest with the homestead right. A judgment or decree, rest- 
ing on a covenant of warranty older than the constitution of 1868, 
will prevail over a home-tead right under that constitutioz, though 
the eviction took place long after the constitution was adopted. 

. When one holding land with warranty of title, is adjudicated a 
bankrupt, and the land is set apart to him by the assignee as ex- 
empt in bankruptcy, his right to avail himself of the covenant of 
warranty, upon a subsequent eviction, is unaffected. It makes no 
difference that the land, before it was set apart as exempt, was 
offered for sale by the assignee, and bid off by a third person for 
the bankrupt’s wife, the sale never having been consummated—no 
money paid, and no conveyance executed. 


Equity. Warranty. Eviction. Judgments. Homestead. 
Bankrupt. Before Judge Wrient. Dougherty Superior 
Court. April Term, 1878. 


On November 19th, 1866, Moreman was the owner of a 
sinall farm of eight acres, one mile below Albany. — Drink- 
water owned a lot on Broad street, in the city of Albany, 
known as lot number 77, and east half of lot number 79. 
They made an exchange, giving each to the other a war- 
ranty deed and possession. Drinkwater has had the place 
acquired by him set apart to his family as a homestead. 
The property exchanged to Moreman was levied on under 
an execution in favor of Neal against Durham, from whom 
Drinkwater derived title, and a claim interposed by More- 
man. In 1872 this property was found subject. This de- 
cision was affirmed by the supreme court, and since then a 
sale has been made by the sheriff for $2,600.00, and More- 

25 
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man evicted. The proceeds were not enough to pay the 
judgment. Drinkwater is insolvent. He had full notice 
of the claim case whilst it was pending. Moreman was 
adjudged a bankrupt in 1870; returned the said city pro- 
perty in his schedule ; it was sold by his assignee, and bid 
off by Mr. Hobbs for Mrs. Moreman, at $525.00. No 
money was paid by her, as it did not bring as much as the 
exemption allowed Moreman in bankruptey. At the time 
of exchange each of the properties were valued at $2,000, 
but, through depreciation, they are not now worth more 
than half that sum. Neither party had actual notice of the 
execution against Durham at the time of the exchange. 

Upon these facts Moreman filed his bill, praying that 
Drinkwater be enjoined from disposing of the property 
conveyed to him, that the contract of exchange be canceled, 
that a receiver be appointed, cte. 

By an amendment, complainant prayed that, as the con- 
tract of exchange was made prior to the adoption of the 
constitution and homestead law of 1868, he may have a 
decree for the amount of his debt, directing that the pro- 
perty conveyed by him to Drinkwater be sold, and said 
debt paid therefrom as for the purchase money. 

The facts, as above stated, were agreed upon and the case 
submitted to the chancellor, who decreed, in substance, as 
follows: That the complainant recover from the defend- 
ant $1,000.00, with interest from the date of eviction ; that 
this amount stand asa lien of higher dignity than the 
homestead set up by defendant in the land conveyed to him 
by complainant ; that the same be sold, ete. . 

To this decree the defendant excepted. 


Warren & Hosss, for plaintiff in error, cited 44 Ga., 
333, 339. 


D. A. Vason, for defendant, cited 54 Ga., 551. 


BvEcktey, Justice. 


1. The eviction of Moreman took place under a judgment 
lien against the land, which existed when Drinkwater con- 
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veyed with full warranty of title. ‘There was thus a breach 
of the covenant of warranty. 54 Ga., 81. 

2. The covenant itself was older than the constitution of 
1868, giving homestead and enlarged exemptions, and 
though the breach did not become complete until after the 
constitution took effect, the homestead right is subordinate 
to the right of the covenantee as a creditor. The material 
date, on the question of impairing contracts by after legisla- 
tion, is the date of the contract, not the date of breaking or 
violating the contract. 54 @a., 551. 

3. Before Moreman’s eviction he became bankrupt, and his 
assignee offered the land for sale, and it was bid off for More- 
man’s wife; but the sale was never consummated ; and More- 
man was left to keep the land, it being of less value than 
the maximum exemption of realty to which he was entitled 
in bankruptcy. The form of assigning it to him as exempt 
may have been deficient, but the substance was not. Now,a 
bankrupt gets no new title to his property by its being as- 
signed or set apart to him as exempt. He holds it after- 
wards by the very same title by which he held it before. So 
that at the time of his eviction, he held the land under the 
deed from Drinkwater containing the covenant of warranty. 
By the loss of it, in consequence of the old judgment lien, 
damage resulted to Moreman himself, not to his wife or his 
assignee in bankruptcy. The decree is correct, though the 
view we take of the legal theory on which it rests may not 
be precisely the same as that which the bill presents. In- 
deed, we have no doubt a recovery could have been had at 
law on the covenant, and that to satisfy it the Drinkwater 
homestead could have been levied upon and sold without 
resort to equity. Butno question was made as to the forum 
and the time for making it has passed. 

Judgment affirmed. 
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. The wife's consent to an absolute deed, made in 1875, to secure the 
payment of money, was not necessary to pass the legal title, whether 
a bond for reconveyance was given by the creditor or not. 

. The debt being unpaid, if it was not due, the defendant should have 
made that fact appear as matter of defense. The legal title was in 
the creditor from the execution and delivery of the deed, and a right 
to enter was consequent upon such title unless negatived by evi- 
dence, no bond for titles, nor stipulation between the parties as to 
the possession, appearing. 


Ejectment. Deeds. Title. Before Judge Crise. Sum- 
ter Superior Court. October Term, 1877. 


Suber brought ejectment against Braswell for a tract of 
land in Sumter county. His title rested upon a deed 
made by the de‘endant to him on December 4th, 1875. 
Defendant sought to show that this deed was executed 
to secure the payment of a debt, admitting at the same 


time that the debt had not been paid, but insisting that 
as the defendant’s wife had not consented to the making of 
the conveyance, and as a bond for titles or for a reconvey- 
ance on payment of the debt was not given by the creditor, 
no title passed and no recovery could be had thereon. The 
court excluded the testimony and defendant excepted. 

The jury returned a verdict for the plaintiff. The de- 
fendant assigns error upon the above exception. 


Joun R. Worrtt, for plaintiff in error, cited Code, 
§81969, 1971, 2690; 8 Ga., 457; 14 Tb., 207; 22 /b., 1; 
55 [b., 412; Code, §81954, 3809 ; 59 7b., 500. 


J. A. Anstey; J. N. Hupson; Guerry & Son, for 
defendant, cited 59 Ga., 507 ; 55 76., 650; 57 7b., 604. 


Buiecx.iety, Justice. 

1. A wife may secure her creditors with her own pro- 
perty, in her own way, without the consent of her husband. 
And a husband has an equal privilege. He may invite the 
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co-operation of his wife under the act of 1871, (Code, §1969) 
if he choses, but he is free to dispense with it, notwithstand- 
ing that act, if such is his pleasure. The wife has been 
much advanced by the general tenor of legislation of late 
years, in respect to her own property. She has acquired a 
pretty independent position as to title, control and disposi- 
tion, but this relates to her property, not to his. The law 
has not yet raised her to the station of superintendent of 
her husband’s contracts, and probably never will. He is 
bound to support her and the children which she bears to 
him, and in order to fulfil this obligation, he ought to have 
as much freedom in the management of his business affairs 
with the world as unmarried men are allowed to exercise. 
In taking a wife a man does not put himself under an 
overseer. He is not a subordinate in his own family, but 
the head of it. The law assigns him this position, not for 
his own advantage alone, but as much for the real good of 
his wife and children, and somewhat for the general inter- 
est of society. A husband left free to lead and govern in 
his own family is the most useful husband to all who may 
be concerned in the results of his conduct. That excep- 
tions to this rule may be pointed out, is no objection to, or 
disproof of the rule itself. Human institutions are all more 
or less imperfect, and their complete efficiency in practical 
working cannot be expected in every instance. It is enough 
if they produce beneficence to the great mass, and in the 
great majority of cases. A subjugated husband is a less 
pleasing and less energetic member of society, than one who 
keeps his true place, yet knows how to temper authority 
with affection. The law does not discourage conjugal con- 
sultations, or free and voluntary co-operation in all transac- 
tions which affect, or may affect, the welfare of the family. 
Perhaps, the true spirit and genius of the law favors noth- 
ing more than harmony of will and conduct on the part of 
husband and wife. But the law does not undertake to 
secure this delightful harmony by coercion, but leaves it to 
issue spontaneously from the holy relation of matrimony. 
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In the conduct of his business, the husband may ask his 
wife’s consent; but if he acts without it, especially in the 
virtnous and praiseworthy matter of securing or paying an 
honest debt, the law will excuse him, and let him be bound 
by what he does alone. If he wants her consent, he must 
procure it in time, and not wait until he has bound himself 
without it. For him to become anxious about her advice, 
not when he makes a conveyance, but when he finds himself 
unwilling to abide by it as made on his own responsibility 
some months or years ago, is to turn to her too late. The’ 
law permits him to neglect taking her counsel, but does not 
require him to neglect it. Being a husband, he is the free 
head of a family, and as such needs no license to bind him- 
self by his contracts—not even the license of his true and 
lawful wife. See 59 Ga., 507; 60 7b., 588. In the argu- 
ment, Griggs vs. Stripling, 59 Ga., 500, was cited as inti- 
mating that an absolute deed would not carry over the legal 
title as security for a debt unless a bond for a reconveyance 
was taken by the debtor from the creditor. In ruling that 
case, no such doctrine was thought of ; nor is any intima- 
tion of it to be found in thesyllabus or in the opinion. On 
the contrary, the court regarded the deed as passing the 
title, and as certainly affording the remedy of ejectment if 
the creditor had thought proper to use it before reconvey- 
ing voluntarily by filing a deed in the clerk’s office and 
having it recorded. The question left open at the close of 
the opinion, was not whether he might have recovered the 
land if he had not reconveyed, but whether he might not 
do so even after having reconveyed under a misapprehen- 
sion of his legal rights. What he undertook to do was to 
apply the statutory remedy of reconveyance and levy and 
sale, in a case where he had not made a bond for titles, and 
this court held that, because he had made no bond, that par- 
ticular remedy was unavailable. It held, further, that he 
had not duly pursued even that remedy. But it did not 
enter into the imagination of the court to conceive that he 
might not have brought ejectment if he had held on to the 
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title which the debtor’s deed gave him. The case of 
Lackey vs. Bostwick, 54 Ga., 45, was ejectment on an abso- 
lute deed made as security for a debt, and a recovery was 
had and upheld, with no allusion by the court to any bond 
for titles. There may or may not have been a bond, 
but none is mentioned. On principle, it would look like 
an absolute deed standing alone, with no other writing to 
explain or qualify it, would more certainly rank as a con- 
veyance of the legal title, than would such a deed accom- 
panied with a bond or other written undertaking for a re- 
conveyance. We consider it settled, however, that in either 
case an absolute deed is to be treated as effective. 

2. The debt was unpaid, and if it was not due, or if 
there was some agreement to hinder the change of posses- 
sion, this was matter of defense. In trying an action of 
ejectment, the presumption prevails that the right to pos- 
session jollows the legal title, where there is no bond for 
titles or other stipulation importing the contrary. The con- 
dition in a bond for titles usually shows when the money 
agreed to be paid becomes due ; and if the obligee is let into 
possession under the bond, he has a right to retain it until 
he puts himself in some default. Here the debtor conveyed 
away his title to secure a debt which he has not paid. If, 
notwithstanding he has parted with the title, he has not 
parted with the right of possession, let him show the con- 
tract or prove its terms. He did not offer to go this far, 
nor suggest even that the debt was not past due when the 
action was brought. We will not reverse the judgment for 
a refusal of the court to admit evidence of the bare fact that 
the deed was made as security for a debt. 

Judgment affirmed. 


Wueatiey & Company vs. West. 


1. The declaration sets forth a cause of action with legal fulness and 
distinctness. 
2. The action being for the proceeds of cotton entrusted by the plain- 
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tiff to the defendants for sale, and, in the progress of the trial, the 
counsel of the parties having agreed in open court that the inquiry 
before the jury be restricted to the right of the defendants, under 
the evidence, to appropriate a certain amount of the money to a debt 
of a third person, such appropriation having in fact taken place, the 
admission or rejection of evidence on other questions, and the refusal 
of the court to grant a non-suit, were, by the agreement, rendered 
immaterial, and were not open to consideration on a motion for new 
trial. 

. If the court, in ruling out evidence, speaks in a low tone, so as pos- 
sibly not to be heard by the jury, the objecting counsel should re- 
quest that the ruling be repeated in a tone more elevated and 
distinct. 

. The charge of the court as set out in the bill of exceptions, is free 
from substantial error, and reasonably ample and minute. While 
some of the written requests to charge may not be objectionable, the 
refusal to charge the same, in view of the charge as given, is not 
cause for new trial. 

. Itis error not to charge in writing, and in writing only, if request 
be made as prescribed in $244 of the Code. If the court is certain 
that counsel made the request in due time, and is not certain that the 
request was subsequently waived, a failure to comply is the denial 
of a clear statutory right, and a new trial should be granted. 
JACKSON, J., dissented. 


Pleadings. New Trial. Practice in the Superior Court. 
Charge of Court. Before Judge Crisp. Sumter Superior 
Court. April Term, 1878. 


West brought complaint against Wheatley & Co., alleg- 
ing that they received from him, in the fall of 1869 and 
spring of 1870, certain cotton, to be shipped to New York 
and sold on his account, they undertaking to account to him 
for the proceeds of sale after deducting expenses and com- 
missions ; that the cotton was held in New York until May, 
1871, when it was sold by order of plaintiff; that the pro- 
ceeds, $7,000.00, after deducting expenses and commissions, 
were received by Wheatley & Co., who thereby became 
liable, and promised to pay, ete. 

The defendants demurred to the declaration. The de- 
murrer was overruled. They then pleaded the general 
issue. After the evidence for the plaintiff was closed, 
and a motion for non-suit was overruled, the defendants 
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pleaded specially that they had accounted to plaintiff, 
before suit brought, for the proceeds of the cotton ex- 
cept $136.86; also, that after the cotton was shipped, but 
before it was sold by order of plaintiff, the latter agreed 
with defendants that they might appropriate the net pro- 
ceeds of eighteen bales to a claim which they held against 
James P. West, a brother of plaintiff, amounting to $1,000.00, 
or other large sum; that the amount thus appropriated, ad- 
ded to what they had paid the plaintiff, absorbed the en- 
tire net proceede, except the sum above stated, $136.86. 

The case proceeded, and various rulings were made by the 
court on the admission of evidence as to the amount for 
which defendants were liable, when, after the close of the 
testimony of the first witness for the defendant, counsel for 
the respective parties agreed that all of the proceeds had 
been accounted for except $750.00 appropriated to the claim 
against James P. West, and that the inquiry -tefore the jury 
should be restricted to the right of defendants to make such 
appropriation. Thus many of the rulings theretofore made, 
and complained of in the motion for new trial, became im- 
material to the issue into which the case was thus resolved. 
Upon this issue both defendants composing the firm of 
Wheatley & Co., testified emphatically that the agreement 
set up in the last plea was made by plaintiff, and that under 
it they appropriated the net proceeds of eighteen bales to 
the indebtedness of his brother to them. This was as posi- 
tively denied by plaintiff. The testimony was distressingly 
conflicting. None other except that of the parties interested 
was introduced on this issue. 

The jury found for the plaintiff. The defendants moved 
for a new trial upon the following, amongst other grounds : 

1. Because the court overruled the demurrer to the plain- 
tiff’s declaration. 

2. Because in excluding certain testimony, injurious tothe 
defendants, the court spoke ina tone of voice “ which might 
not have reached the jury,” and without calling their atten- 
tion to the ruling, and also failed to allude to it in his charge. 
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3. Because the court erred in not writing out and read- 
ing his charge to the jury, and having the same filed with 
the clerk as required by law ; the request so to do having 
been made by the defendants after the announcement of 
“ready” by the parties and before any evidence was offered. 

4. Because the court erred in charging as follows: “If 
Mr. Ham West entrusted cotton to J. W. Wheatley & Co., 
to be sold for his benefit, they are accountable to him for 
the proceeds of that cotton ; without his assent they could 
not appropriate that cotton to the benefit of Pem West, or 
of any one else, no matter what Mr. Pem West might have 
said. Mr. Ham West, himself, must have assented before 
there could be any such appropriation as that to bind Mr. 
Ham West. If you find that there was no assent by Mr. 
Ham West to the appropriation, that will end your delibera- 
tions in this case, and you will find for the plaintiff.” 

5. Becguse the court erred in charging as follows: “The 
defendants ciaim that after the shipment of this cotton Mr. 
Pem West, the brother of the plaintiff, told them that he 
had an interest in that cotton, and that hisinterest might go 
to them in payment of a debt that he owed them ; that af- 
terwards they reported that conversation to Ham West, and 
that Ham West agreed with them that eighteen bales of 
that cotton, that had been so shipped, should be used by 
Wheatley & Oo., for the benefit of Ham West. I say to 
you this, that if, after that cotton was shipped, Mr. Pem 
West stated to Wheatley & Co. that he had an interest in 
that cotton, and they might apply his interest to the pay- 
ment of his debt, and afterwards, and before the sale of the 
cotton, they reported that fact to Ham West, and if he 
agreed with them that eighteen bales of said cotton should be 
appropriated to the benefit of Pem West, and Wheat- 
ley & Co. went forward and sold that cotton and appropria- 
ted eighteen bales, or the proceeds, to the benefit of Pem 
West, they are entitled to that amount asa credit against 
Ham West ; and in my judgment that is true, whether there 
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has been any proof before you of a debt of J. W. Wheatley 
. &Co. against Pem West or not. Under that agreement, in 
my judgment, Wheatley & Co. would be responsible o 
Pem West for any appropriation which they may have 
made of that cotton. If they appropriated it to his benefit 
they must account to him for it, or, in other words, if Mr. 
Ham West agreed that eighteen bales of that cotton should 
go the benefit of Pem West, then, if Wheatley & Co. sold 
it, and put it to the benefit of Pem West, it was no concern 
of Mr. Ham West where it went. If he assented to it they 
must account to Pem West for it.” 

6. Because the court erred in charging asfollows: “Right 
here, I will say to you that a promise to pay the debt, or de- 
fault of another is not binding, is void, unless it be in writing, 
with certain exceptions, which, in my view, it is not necessa- 
ry to give you in charge. If the agreement claimed by the 
defendants existed, and Wheatley & Co. sold the cotton 
and appropriated it in accordance with the agreement, that 
would be an executed contract, executed as against Ham 
West, and they would be entitled as against him to a credit 
for that sum.” 

7. Because the court erred in charging as follows: “Un- 
der our law, parties are competent witnesses; they are al- 
lowed to testify; it is your duty in all cases to reconcile 
the testimony, if you can do so. The law imputes perjury 
to no one, and juries should never do so except when it is 
unavoidable. If there is any theory that can be adopted 
which is consistent with the idea that all the witnesses have 
spoken the truth, that is the theory for you to adopt. When 
parties are witnesses, you are to pass upon it ; that is, when 
witnesses are parties to the suit the jury are to judge of the 
degree to which their interest affects their credibility” f 

8. Because the verdict was contrary to the charge as a 
whole.. 

As to the third ground, the court certified that at the open- 
ing of the case defendant’s counsel requested that the charge 
be reduced to writing ; that the charge was not written be- 
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cause the court was of the impression that counsel after- 
wards agreed that the stenographer should take it down as 
delivered ; that counsel does not recollect .uch agreement, 
and the court is not certain that he made it; that the charge 
was taken down verbatim by the stenographer, copied and 
delivered to counsel. The motion for new trial contains 
every material portion of the charge, and in the order given. 
The requests are deemed immaterial to the decision, and 
therefore omitted. 

The motion was overruled, and the defendants excepted. 


8. C. Exam, for plaintiffs in error, cited as follows: De- 
murrer, Code, §§3760 e¢ seg. Ruling in low voice, 31 Ga., 
127. Written charge, 58 Ga., 573. Charge and refusals, 
58 Ga., 597; 59 7b., 54; 547b., 59; 58 7b, 564; 54 Ld., 
134; 39 /b., 586; 57 Z., 497. Credibility of witness, 10 — 
Ga., 153, 148; 59 7b., 559; Code, §3757. 


N. A. Smrru, for defendant, cited as follows: Errors 


previously committed cured by agreement as to amount 
due, 51 Ga., 528; 57 7b., 469; 59 7b., 812. Credibility of 
parties for jury, 41 Ga., 604; 42 Jd., 64; 43 7b., 282; 
49 Jb., 473; 51 7b., 174; 55 Zd., 449; 57706.,117. Indis- 
tinct ruling, counsel should call attention to, 20 Ga., 523 ; 26 
Ib., 374; 35 Ib., 241. New trial not change verdict, 55 
Ga., 208: Charge, 55 G@a., 317; 57 Zb., 117; 58 7d., 606. 


BLEcKLEy, Justice. 


1, 2, 3,4. The numerous points made, down to the de- 
livery of the charge of the court, and in respect to the con- 
tents of the charge itself, are insufficient to shake the judg- 
ment. The declaration sets forth a cause of action. The 
agreement of the parties put out of the case all questions 
of fact, except the controversy in regard to the right of 
the defendants to appropriate a certain part of the money 
to a debt due them from the plaintiffs brother. They 
made the appropriation: if with right, they are protected ; 








AUGUST TERM 1878. 407 

















Wheatley & Co. vs, West. 


if without right, the plaintiff ought to recover. The 
charge of the court, as set out in the bill of exceptions, is 
reasonably ample and minute, and contains no substantial 
error. It covers the case so fully that, while some of the 
written requests to charge seem unobjectionable, the refusal 
to incorporate them as a part of the charge is not cause for 
a new trial. The low tone of the court in ruling out testi- 
mony, was not a matter to be passed over by counsel at the 
time without remark, and afterwards brought up as cause 
for a new trial. The low tone of a witness in delivering 
testimony might as well be thus passed, and then com- 
plained of. If the parties or their counsel, want higher 
tones, they must call for them, and not seem to acquiesce 
in those which they deem too faint and indistinct. Besides, 
suppose a tone in the superior court to have a wrong pitch, 
how are we to review it? We are not sure that mere sound 
is amenable to a writ of error. Perhaps, with the aid of 
score and scale, as in music, it might be brought before us 
and take its chances for reversal or affirmance. 

2. The Code entitles the counsel of either party, on the 
final trial of a civil case, to request that the charge of the 
court to the jury be delivered in writing, and to have it so 
delivered. In this case the request was made, and the 
court failed to comply with it, being under the impression 
that the request was waived. What produced this impres- 
sion is not stated, and it seems that, though the request 
itself was an absolute certainty, the supposed waiver of it 
was altogether uncertain. A doubtful waiver cannot de 
feat a right which has become vested to the exclusivn of all 
doubt. The request came in due time, and was express. 
Unless it was expressly waived or withdrawn, the court 
should have complied with it. Not to comply was the 
denial of a clear statutory right; how clear, can be seen by 
a mere glance at sections 244 and 245 of the Code, which 
read as follows: “The judges of the superior courts of 
this state shall, in all eases of felony, and on the final or 
appeal trial of all civil cases tried before them, give their 
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charges to the jury in writing ; that is to say, shall write out 
their charges and read the same to the jury, when the coun- 
sel for either party shall require them to do so; and that 
it shall be error for such judge to give any other or addi- 
tional charge than that so written out and read. The charge 
so written out and read as aforesaid, shall be filed with the 
clerk of the court in which the same was given, and shall 
be accessible to all persons interested in the same; and the 
clerk shall give certified copies thereof to any person apply- 
ing for the same, upon the payment of the usual fee.” 
These sections of the Code stand as a kind of constitu- 
tional law between bench and bar. They entitle the coun- 
sel to have the written word, instead of oral tradition. 
They provide for preserving and handing down the word 
as a sure and enduring memorial of what was actually de- 
livered. There is to be no controversy over the text of the 
charge; no uncertainty as to what revelation fell from the 
bench into the jury box. The judge is not to speak, but to 
read; and when his manuscript is exhausted he is to be- 
come silert. It would seem that if counsel cannot depend 
upon the guaranty afforded them by these sections of the 
Code, they can depend upon no promise made to them in 
the law. If they cannot get a written charge, what can 
they get? What are they to trust in the whole compass of 
the statutes, if they are to be disappointed when they cite 
such peremptory language as that found in these two sec- 
tions? The judge has no discretion; he must write out 
his charge and read it to the jury, and he must not “give 
any other or additional charge.” 388 Ga., 304; 54 J3., 
231; 55 Jb. 208; 57 L6., 285, (18). As to substituting 
stenographic reporting in place of first writing, and then 
reading the charge as written, that is for the general as- 
sembly, and not fur the judiciary; and, as to there being 
no complaint that the charge was not correctly reported, it 
cannot be that in order to get a written charge, when any 
other is positively forbidden by statute, the plaintiff in 
error must show or suggest that the oral charge was not 
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correctly taken down by the reporter. The complaint is 
that the whole oral charge was illegal because the case was 
one fora written charge, and no other. What objection to 
a charge is more fatal than that every syllable of it was de- 
livered contrary to law? Of course, no moral blame at- 
taches to the presiding judge for the erroneous delivery. 
He acted under an impression which justified him morally, 
and would equally doso legally if the source of it could 
be verified. If it could be traced back to any actual 
waiver on the part of counsel, the whole point would dis- 
appear. 
Judgment reversed. 


Warner, Chief Justice, concurred, stating that if the evi- 
dence clearly preponderated in favor of the verdict, he 
would not be inclined to reverse, notwithstanding the 
manifest error of the court in failing to reduce the charge 
to writing; but,as the evidence is nicely balanced, he con- 
curs in the judgment of reversal for the error aforesaid. 


Jackson, Justice, dissenting. 


Where the presiding judge, in not delivering his charge 
in writing, is under the impression that the request of 
counsel, so to deliver it, had been withdrawn, and where 
the entire charge, delivered in parol, was taken down by 
the stenographer of the court, verbatim et literatim, and 
there is no complaint that it was not taken down fully and 
correctly ; and, where there is no other valid ground for a 
new trial, and no pretence that the plaintiffs in error were 
hurt by the omisssion of the judge to do the mere manual 
labor of writing out his charge, instead of letting the sten- 
ographer write it as he spoke it, I hold that the judg- 
ment of the superior court overruling the motion fora 
new trial ought not to be reversed, and I dissent from the 
judgment of this court reversing said judgment. 
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Doyte vs Martin. 


. Where an account for less than one hundred dollars is set apart by 
the appraisers to the widow as her twelve months’ support, she has 
sufficient title thereto, from the time the appraisers make their 
return to the ordinary, to maintain an action on the account in her 
own name. She need not wait until the time allowed by §2573 of 


the Code for filing objections, has expired. 
- Ina suit on the account, against the debtor, the widow is a compe- 


tent witness in her own behalf. 
. The verdict is not contrary to law or evidence. 


Administrators and executors. Year’ssupport. Actions. 
Witness. New trial. Before Judge Rice. Habersham 
Superior Court. April Term, 1878. 


On May 4th, 1877, Mrs. Martin brought suit against 
Doyle, in the county court of Habersham county, on an 
account in favor of her deceased husband, for twenty-six 
and a half days work, at $2.50 per day. A non-suit was 
rendered, and the case carried by appeal to the superior 
court. Upon the trial in the last mentioned court, the tes- 
timony was, in substance, as follows : 

It was admitted that the account had been set apart by 
appraisers to plaintiff as her twelve months’ support, in 
March, 1877. ed 

The plaintiff testified that her husband did the work, and 
that his services were worth $2.50 per day; that-he wasa 
carpenter ; that the work was completed in December, 1876. 

To the plaintiff ’s competency as a witness, it was objected 
by the defendant, that as he was disqualified on account of 
the death of her husband, she wasalso. This objection was 
overruled. 

At the close of plaintiffs testimony, defendant moved 
fora non-suit, because the evidence disclosed that six months 
had not elapsed since the account had been set apart to her 
by appraisers, before the commencement of this suit. This 
motion was also overruled. 

W. H. Griggs testified that he was working with Martin 
every day during the time that the labor was performed 
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here sued for; that he called on Martin for a settlement for 
work which he, witness, had done for him some time before ; 
that he found defendant and Martin “on a settlement”; 
that he waited at the door until the settlement was con- 
cluded, when Martin came out and showed him “a little 
paper which he said was an order, or due-bill, or something 
of that kind, for $5.00,” and that it represented the remain- 
der after a settlement; thinks this oceurred on Christmas- 
day, 1876; that Maj. Hamilton was present at settlement. 

The jury found for the plaintiff. The defendant moved 
for a new trial because the court erred in overruling the 
motion for a non-suit, in holding plaintiff to be a competent 
witness, and because the verdict was contrary to the law and 
the evidence. The motion was overruled, and the defend- 
ant excepted. 


C. H. Surron ; G. M. Nersertann, for plaintiff in error. 
M. G. Boyp, for defendant. 


B.ecktty, Justice. 





1. The law allows the family of a deceased person a year’s 
support out of his estate, the amount to be fixed by apprais- 
ers ; but by §2571 of the Code, “ The provision set apart for 
the family shall, in no event, be less than the sum of one 
hundred dollars, and if it shall appear upon a first appraise- 
ment of the estate, that it does not exceed in value the sum 
of five hundred dollars, it shall be the duty of the appraisers 
to set apart the whole of said estate for the support and 
maintenance of such widow and child or children, or if no 
surviving widow, to the lawful guardian of the child or chil- 
dren, for their benefit.” In the present case, the whole 
amount set apart may have been less than one hundred dol- 
lars; for the account against Doyle was for but sixty-six 
dollars and twenty-five cents, and it does not appear what, 
if anything, was set apart besides thisaccount. There is no 


evidence of the value of the estate, and the inference is 
26 
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warranted that the whole estate was included in the year’s 
allowance. It was proved on the trial of this case that Mrs. 
Martin was the widow of deceased, and there was no plea 
or evidence to the contrary. So far as appears she consti- 
tuted the entire family, there being no evidence that her 
husband left any children. Now, as it was not disputed 
that Mrs. Martin was the widow, and as the law entitled her 
to at least one hundred dollars as a year’s support, and this 
amount was not exceeded, not even equaled, by the account 
against Doyle, the provision for objections and appeal, made 
by section 2573 of the Code, was not necessarily applicable. 
That section of the Code reads as follows: 

“Tt shall be the duty of the appraisers to make a schedule 
of the property set apart by them, and return the same, under 
their hands and seals, to the ordinary, within three months 
from the date of their action, to which return objections 
may be filed by any person interested, at any time within 
six months after the filing of the same in office, and if no 
objections are made, or, if made, are disallowed, the ordina- 
ry shall record the return so made in a book to be kept for 
this purpose ; if an appeal be taken, pending the appeal the 
family shall be furnished with necessaries by the represen- 
tative of the estate.” 

It could not have been intended that a widow should not 
receive as much as one hundred dollars of her husband’s es- 
tate, whether there were objections or not, for if the estate 
is worth that sum or more, it is the minimum of her allow- 
ance—the very least that can be assigned to her. To com- 
pel her to wait six months to see whether some mere formal 
objection is not presented, would be the extreme of legal 
ceremoniousness. There is no danger that Mr. Doyle will 
ever have to answer to Mr. Martin’s administratorfor this 
account, so far as the record before us discloses. If the spe- 
cial facts, for any reason, made a case of danger, he ought 
to have presented them by plea, and supported the plea by 
evidence. 

2. That Mrs. Martin was a competent witness is as free 
from doubt as anything is. 
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8. The verdict could have been different under the evi- 
dence, for the jury might have drawn the inference of pay- 
ment, as to most of the acount, from the testimony of the 
defendant’s witness, but they were not constrained to do 
it. Most probably they noticed that the witness was not 
present at the close of the settlement, and that Major Ham- 
ilton, who was present, was neither produced nor accounted 
for. The judge who presided at the trial was satisfied with 
the verdict, and we leave it to stand. We find no plea of 
any kind in the record. 

Judgment affirmed. 


Pierce, relator, vs. Beox, County School Commissioner, ef 
al., respondents. 


(Warner, Chief Justice, was providentially prevented from presiding in this case.] 


. Where, in 1876, local trustees chosen by the teacher and his patrons 
(conformably to a system established by the county board of edu- 
cation) dismissed the teacher for cruel treatment to pupils, and 
thereupon the matter was brought by the teacher before the board, 
who, after hearing evidence on both sides, approved the action of 
the trustees and passed an order, not revoking his license, but sus- 
pending him indefinitely as ateacher at that particular place, the 
decision of the board was upon a matter of ‘local controversy in 
reference to the construction or administration of the school law,” 
and not being appealed from, was binding upon all the parties. 
Code, §1259. 

. For teaching done in defiance of such decision, and pending a pos- 
session of the school-house acquired by force, no right whatever 
accrued to compensation out of the public school fund. 


Judgments. Schools. Before Judge Lester. Lumpkin 
Superior Court. April Term, 1878. 


To the facts stated in the first head-note, it is only neces- 
sary to add that Pierce applied for a mandamus against the 
county school commissioner and the board of education of 
Lumpkin county, requiring them to audit his account for 
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teaching and to pay him his pro rata out of the public 
school fund. : 
The writ was refused, and the relator excepted. 


Maruer & Prrer; J. N. Dorssy, for plaintiff in error, 
cited Code, $1257, 1261, 1262, 1263, 1265; 59 Ga., 318; 
acts of 1877, p. 118. 


W. P. Price, for defendants, cited Code, §§1258, 1259, 
1263. 


Buiecktey, Justice. 


It appears from the record, that as far back as the year 1873, 
the county board of education in and for Lumpkin county, 
going beyond the letter of the public school law as it then 
stood, established a system of local trustees in each school 
district of the county. Under this system two trustees were 
chosen by the patrons and one by the teacher, and these 


three had the immediate superintendence of the school. 
The system was continued in force up to, and including, 
the year 1576. In this last year, the trustees for one of the 
school districts investigated some alleged misconduct of 
their teacher, and dismissed him. He complained to the 
county board of education, and urged them to meet and re- 
verse the action of the trustees. The board met according- 
ly, heard evidence on both sides, reduced it to writing, and 
had it recorded in their book of minutes. The evidence 
tended to show that the teacher had been guilty of harsh 
and cruel treatment to more than one of his pupils. The 
board, finding that the charges were sustained, approved the 
action of the trustees, and therefore passed an order dis- 
missing him from his position as teacher of that particular 
school. Being willing that he should find employment, if 
he could, in some other locality, they did not attempt to 
revoke his license. The house in which he had taught was 
immediately closed by the trustees, and it remained closed 
about three weeks. After this interval the teacher, with 
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the consent of less than a majority of his patrons, and with- 
out the consent of the trustees, “violently, forcibly and ille- 
gally” took possession of the house, first having gone 
through the form of appointing three other trustees. He 
then taught out the remainder of his original term of three 
months. His compensation out of the public school fund, 
pro rata with other teachers, for teaching done after this 
violent entry, is the pecuniary subject matter of the present 
litigation. His right to be paid what he had earned up to 
the time of his dismissal, was expressly recognized by the 
board when the order of dismissal was passed, and has not 
since been controverted. He claims to be paid just as if 
there had been no interruption in the progress of his school, 
and no adverse decision on his right to teach at that place. 
1. The act of 1872 (Code, §1259) declares that “the 
county board of education shall constitute a tribunal for 
hearing and determining any matter of local controversy in 
reference to the construction or administration of the school 
law, with power to summon witnesses and take testimony, 
if necessary ; and when they have made a decision, said de- 
cision shall be binding upon the parties to the controversy : 
provided, that either of the parties shall have the right 
to appeal to the state school commissioner, and said ap- 
peal shall be made through the county commissioner in 
writing, and shall distinctly set forth the question in dis- 
pute, the decision of the county board, and the testimony as 
agreed upon by the parties to the controversy, or if they 
fail to agree upon the testimony, as. reported by the com- 
missioner.” The case befcre us is one in which the teach- 
er himself carried the controversy before the county board 
of education, and had it determined. As the decision was 
against him he might have taken an appeal to the state 
school commissioner, but this he did not think proper to 
do. The controversy was undoubtedly local—confined to 
the one district and the one school; and that it involved 
both the construction and adininistration of the school law, . 
is hardly less doubtful. It presented two questions : first, 
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whether the teacher was guilty of the alleged misconduct ? 
and, secondly, whether, if he was, he should be dismissed ?¢ 
The trustees, after investigation, took the affirmative of 
both these questions ; and, moreover, whether rightfully or 
wrongfully, they treated themselves as competent to dismiss 
him, and acted accordingly. At the instance of the teacher, 
and with notice to the trustees as the adverse party, the con- 
troversy in all its branches was re-opened and re-examined 
before the county board, and that board, besides approving 
the action of the trustees, strengthened it, so far as they 
could, by themselves passing an order of dismissal. Now, 
let it be conceded that the board erred, what was the teach- 
er’s remedy? It was an appeal to the state school commis- 
sioner. But as he took no appeal, he was concluded. To 
reach this result, it is not necessary to hold that the scheme, 
in which the teacher as well as the board co-operated, of 
having local trustees, was within the purview of the public 
school law, as the law stood prior to the act of 1877. So 
far as this question is now involved, it was incidental to the 
main controversy, and would have been passed upon by the 
state school commissioner if an appeal to him from the de- 
cision of the board had been prosecuted. The teacher 
helped to bring the trustees into existence, then got into a 
dispute with them, then referred that dispute to the county 
board, and finally, without carrying his case further, deter- 
mined to stand out against the decision of both the trastees 
and the board. Had he taken no part in appointing the 
trustees, had they been mere usurpers, and had the board 
been only a board of arbitration, yet his own voluntary ref- 
erence of.the dispute to the board, and their investigation of 
it at his request, ought to entitle the decision which they 
rendered to at least the weight of an award by arbitrators. 
2. By a tribunal of his own seeking the teacher was dis- 
missed, after having been previously dismissed by the trus- 
tees. For three weeks he submitted, and then, having 
strengthened himself for action as best he could, he re-es- 
tablished himself in the house by a violent entry, and re- 
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sumed teaching. Teach he would, and teach he did, at that 
place, in defiance of the trustees and of the board. He or- 
ganized a new cabinet of trustees, and finished his term. 
What he earned during this period of open insubordination 
to the authority of the board, the board and the county com- 
missioner refused to recognize as a charge upon the public 
funds. The court did not err in refusing to constrain them 
by mandamus. . : 
Judgment affirmed. 


WiuutaMs vs. Toe Srate or Groreta. 
[WaRnER, Chief Justice, was providentially prevented from presiding in this case ] 


Section 4527 of the Code makes it penal to carry about the person, 
unless in un open manner and fully exposed to view, any pistol ex- 
cept a horseman’s pistol. The main-spring being disabled so as to 
render a discharge of the weapon impossible in the ordinary mode 
of using fire-arms, is no excuse or justification. 


Criminal law. Carrying concealed weapons. Before 
Judge Ricz. Clarke County. At Chambers. December 
12, 1877. 


Williams was convicted in the county court of Clarke 
county of carrying a pistol concealed about his person. It 
was not disputed that he had a pistol concealed about him 
at the time charged, but it was shown that the main-spring 
of the lock was broken, rendering a discharge in the ordi- 
nary manner of firing a pistol impossible. Relying upon 
this defense, he applied for the ‘writ of certiorari. Judge 
Rice refused to sanction the petition, and he excepted. 


P. G. Tuompson, for plaintiff in error. 


L. W. Tuomas, county solicitor, by T. W. Rvuoxrr, for 
the state, cited Bishop on Stat. Crimes, § 791; 46 Ala., 88. 
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Buieck.ey, Justice. 


Section 4527 of the Code reads as follows: “ Any per- 
son having or carrying about his person, unless in an open 
manner and fully exposed to view, any pistol, (except horse- 
man’s pistols,) dirk, sword in a cane, spear, bowie-knife, or 
any other kind of knives manufactured and sold for the pur- 
pose of offense and defense, ghall be guilty of a misdemeanor, 
ete.” What is the meaning of “any pistol?” This is the 
sole question. “The ordinary signification shall be applied 
to all words, except words of art, or connected with a par- 
ticular trade or subject-matter, when they shall. have the 
signification attached to them by experts in such trade, or 
with reference to such subject matter.” Code, §4. Pistol 
is a word in general use by the whole population, and is 
consequently to be understood in its ordinary signification. 
With this as a standard, any object which would usually be 
called a pistol in speaking of it, is a pistol. An object once 
a pistol does not cease to be one by becoming temporarily 
inefficient. Its order and condition may vary from time to 
time, without changing its essential nature or character. Its 
machinery may be more or less perfect ; at one time it may 
be loaded, at another empty ; it may be capped or uncapped ; 
it may be easy to discharge or difficult to discharge, or not 
capable, for the time, of being discharged at all; still, while 
it retains the general characteristics and appearance of a pis. 
tol, it is a pistol, and so in common speech would it be de 
nominated. If a pistol in the ordinary sense of the term, 
and not of that class known as horseman’s pistols, it cannot 
lawfully be carried about the person, unless in an open man- 
ner and fully exposed to view. The main-spring being dis- 
abled, so as to render a discharge of the weapon impossible 
in the ordinary mode of using firearms, is no excuse or jus- 
tification, concealment in carrying being interdicted by the 
statute whether the machinery of the lock be sound or un- 
sound. In this ruling we decide differently from what was 
held by the supreme court of Alabama on a similar point, 
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in Evans vs. The State, 46 Ala., 88 ; but, while we regret to 
have so respectable a precedent against us, we have convic- 
tions both as to the meaning and policy of our statute 
which, for us, are decisive. 

Judgment affirmed. 


Forp vs. Hotmss. 






. The ordinary has no jurisdiction to order the representatives of a 
deceased person to execute title to land, except on the petition of 
the holder of a bond for titles, who has complied with its conditions. 
Code, § 2549. 

. Wher letters purporting to be signed by the complainant, contain- 
ing admissions derogatory to his title to the land in dispute, are put 
in evidence by the defendant, on prima facie evidence of the hand- 
writing, the complainant is not a competent witness to disprove 
their genuineness, if the title on which he relies has its root in an 
alleged contract made by him with a person who is dead at the time 
cf trial, the defendant being in possession of the premises under 
one or more of the heirs of the deceased, and the main question in 
controversy being whether the deceased was seized of the land at 
the time of his death, or whether he had passed title, legal or equi- 
table, to the complainant. Compare 44 Ga., 46. 

8. ‘‘ Permissive possession cannot be the foundation of a prescription, 
until an adverse claim and actual notice to the other party.” Code, 
§2679. This applies equally to seven years with color, or twenty 
years without. One holding under an executory contract of pur- 
chase, written or parol, has a permissive possession only, until his 
part of the contract is performed, or until a conveyance is executed 
by his vendor. ' 

4, That, pending the trial, one of the jurors went from and to the court, 
each day, in the same buggy with the prevailing party, isno ground 
for a new trial—the two being neighbors residing in the country, 
and having, before the opening of the term, pre-arranged that mode 
of attending the court for economy and convenience, and it appear- 
ing that they had no conversation touching the case while the trial 
was in progress. 

5 The brief of evidence is amendable at any time while the motion for 
a new trial is pending, especially where the omitted evidence is in 
writing and of file—such as the answers to interrogatories. 

6. If one of the counsel for the movant be absent without leave; when 

a motion for new trial is called in its order, the court may hear and 

dispose of the motion, though advised of an agreement entered into 


tS) 
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between the absent counsel and the attorney of the opposite party 
for postponing the hearing until some time in vacation. The court 
is not bound to conform to the private arrangements of counsel in 
the conduct of business; certainly not where such arrangements 
contemplate—not a continuance from one term to another, but from 


open court to chambers. 

. In revising the motion for a new trial, the judge may make such 
notes in the margin as he thinks proper, in explanation, or even in 
vindication of his rulings. 


Administrators and executors. Ordinary. Title. Wit- 
ness. Evidence. Prescription. Jurors. Newtrial. Prac- 
tice in the Superior Court. Before Judge Haut. Pike 
Superior Court. April Term, 1875. 


On the 9th day of February, 1874, the complainant, 
Ford, filed his bill against the defendant, Holmes, alleg— 
ing that about the year 1850 or 1851, he bought of his 
uncle, Castleberry, the south half of lot of land number 
three, in the eighth district of originally Monroe, now 
Pike county, containing one hundred and one and a quar- 
ter acres, more or less—went into possession thereof, and 
cleared a plantation and built houses therefor, and from time 
to time made payments thereon till about the year :858 or 
1859, when he paid up the whole amount due on said pur- 
chase ; that owing to the fact that said Castleberry lived at 
a considerable distance from complainant, he failed to obtain 
a deed to said land, but that he had been continuously in 
possession of said land from the time of said purchase. 
That Castleberry died about the year , without having 
made him a deed, and that Holmes made an affidavit 
under the statute for evicting intruders, in the year 1873; 
that complainant made a counter-affidavit, and soon af- 
ter defendant, commenced an action of ejectment against 
him, and he being ignorant of the law and the nature 
and character of suits, thought it was part and par- 
cel of the first proceeding. That he employed D. N. Mar- 
tin, Esq., giving him a copy of the ejectment suit which 
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had been served on him. That said attorney filed a plea at the 
first term (April term, 1873), in the ejectment case, not know- 
ing that there was such a proceeding as the summary process 
by affidavit; that at the adjourned term, held in July, said 
case being called and no one being present to represent com- 
plainant, the counter-affidavit was dismissed for insufficiency 
or informality, and an order taken that the sheriff proceed 
to dispossess complainant, and that the sheriff went to his 
home while he was absent, and put his family and all his 
goods out of his house. That complainant then made an 
affidavit to have defendant turned out as an intruder, and 
defendant made a counter-affidavit. That complainant 
then commenced a proceeding before the ordinary of 
said county to compel said Holmes and his wife, M. C. 
Holmes, and C. D. Castleberry, widow of William Oastle— 
berry, as administrator and administratrix of said Castle— 
berry, to make a title to complainant, conveying said 
land to him; that at the hearing before said ordinary, at 
the November term, 1873, said persons failing to show 
cause why they should not make title, the said ordinary 
passed an order requiring them to make a title to complainant. 
Complainant also alleged that defendant was committing 
waste, having cut down the timber on thirty acres of said 
land, and was still cutting and hauling it off and cording it 
along the Macon & Western Railroad, about one mile from 
Milner, for the purpose of selling the same—that he was 
also hauling it to Barnesville. That defendant was insolvent, 
and the damage was irreparable. Complainant prayed an 
injunction, rest.aining him from cutting and selling the 
wood, until the right of possession could be adjudicated, and 
waived answer. 

Complainant filed an amendment to his bill, on the 23d of 
May, 1874, alleging that he was apprehensive that the pro- 
ceeding by affidavit to evict the defendant was not as full, 
complete and adequate a remedy as the case required, and 
to avoid a multiplicity of suits by bringing an action of 
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ejectment, or some other proceeding, to recover the premises 
in dispute, and for the purpose of shortening litigation, he 
prayed that the proceeding by affidavit, and also an action 
of trespass which complainant had commenced against said 
Holmes for damages, might be enjoined till the trial 
on said bill, and that both of said cases might be tried 
with said bill, as part and parcel of the same; that said 
land be decreed to be the property of complainant, and 
that possession be given to him by decree of the court, 
and that he might be decreed certain special relief (unnec- 
essary to be set forth), and such other relief as the na- 
ture of his case demanded. 

The defendant answered the original bill, in brief, as 
follows : 

The allegations that complainant bought said land from 
William Castleberry, that he paid any of the purchase 
money, that he cleared any plantation on the same, and that 
he built any house of value thereon, are untrue. Castle- 
berry lived some distance from the property. Ford entered 
thereon without his knowledge or consent, and subsequently 
remained there by his permission. Early in 1873, defend- 
ant, as agent of Mrs. C. D. Castleberry, sued out a warrant 
to dispossess complainant ; the latter filed a counter-affidavit, 
setting up no title in himself, but as the pretended agent of 
Mrs. Castleberry. This proceeding was returnable to the 
April term, 1873. Ejectment against complainant was 
brought to the same term by defendant, his wife, and Mrs. 
Castleberry. The issue made on the first proceeding was 
reached at the adjourned term, and resulted in a dismissal 
of the counter-affidavit. The complainant was soon there- 
after dispossessed under order of court, and the defendant, 
as agent as aforesaid, placed in possession. It may be true 
that the proceedings before the ordinary were had as set 
forth in the bill, but submits that if any such order was 
passed, as is alleged, it is void, as neither this defendant nor 
Mrs. Castleberry was administrator or administratrix upon 
the estate of Castleberry, deceased. Mrs. Castleberry as 
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the widow, and the wife of this defendant as the daughter, 
are the heirs at-law of said Castleberry. Admits cutting 
timber and carrying it to the railroad to sell, but denies that 
he was committing waste, as he was simply cutting off the 
wood where he was preparing to cultivate the land, none of 
which complainant had ever prepared for cultivation. De- 
fendant is making said land far more valuable, having full 
confidence in the title of said heirs, and is erecting 
comfortable residences and outhouses thereon, and is 
making available a valuable piece of property. Defendant 
is perfectly solvent, and is ready to secure complainant in 
any damages he may recover. 

To the amended bill he answered in substance as follows: 

As to all the matters set forth in the amendment, com- 
plainant has an adequate remedy at law. The charge that 
he has damaged complainant $500.00, in evicting him, is 
untrue, as also are the allegations as to the waste, the value 
of the rent, the payment of the purchase money by com- 
plainant, etc. 

The injunction was granted, requiring defendant to give 
bond in the sum of one thousand dollars, provided com- 
plainant would tile a bond for the same amount to defend- 
ant, to secure him against damages on account‘of the injunc- 
tion, which the complainant was unable to do. 

It is only necessary to state that the evidence for com- 
plainant tended to show a parol sale of the land to him by 
Castleberry, and payment therefor. The only written evi- 
dence of any such transaction were two letters from Castle- 
berry to Samuel Ford, the father of complainant, the first 
dated January 20, 1851, in which he stated that he thereby 
gave to complainant the privilege, under contract and sale, 
to go on and improve the place to suit him, and that such 
letter should be as binding’on him as any bond for title; 
that he had been offered $600.00 for the place, but he would 
not ask complainant more than $500.00, perhaps not so much; 
that he had invariably refused to sell to any one except 
said Samuel or his said son; that Samuel ‘or complainant 
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could hold this letter, which would be good in case of death 
before they could have a further interview on the land 
trade ; that he desired complainant to have the land, and at 
the same time did not wish to ask him an unreasonable 
price. In his second letter he stated that if Samuel Ford, 
or his son, complainant, could sell his Butts county land for 
$600.00, he would only charge the latter $400.00 for the 
place which he had bargained to him. 

It appeared that complainant was the nephew of Castle— 
berry, that he had taken possession of the land in 1850 or 
1851, and had so remained until evicted by defendant in 
the latter part of the summer of 1873; that Castleberry 
had died in 1865. 

There was evidence to show that complainant had sold the 
Butts county farm for $900.00, and that he had paid Cas- 
tleberry for the tract in controversy, though on the latter 
point it was indefinite and unsatisfactory. 

The defendant introduced two letters from complainant 
to Castleberry, in the last of which, dated June 6th, 1862, 
he stated that he had concluded to take the lot in Upson 
county ; that he was satisfied the land in controversy would 
be the best bargain of the two, but times were so “tight” 
he would not’ he able to pay the price he (Castleberry) 
wanted for the latter. 

These letters were commenced “dear uncle,” but to whom 
addressed was not disclosed. 

The jury found for the defendant. The complainant 
moved for a new trial on the following grounds: 

1. Because the court erred in rejecting a record from the 
court of ordinary of the county of Pike, consisting of a peti- 
tion by complainant for a rule ns¢ against said defendant, 
C. D. Castleberry and M. C. Holmes, calling on them to 
show cause why they should not’ make a deed to complain- 
ant to the south half of lot of land No. 3, in the 8th district 
of originally Monroe, now Pike county, the rule nist prayed 
for in said petition, and the judgment and order of the 
ordinary of said county requiring said parties to make the 
deed to complainant to said land. 
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Judge Hall added in the margin opposite this ground, 
“In the petition offered, it was not stated that Ford had a 
bond for titles, nor was a copy of the bond exhibited to the 
petition, as required by statute, nor was there an offer to 
prove that it was exhibited to the ordinary.” 

2. Because the court erred in refusing to allow complain- 
ant to testify that he did not write two manuscripts presented 
by defendant’s counsel purporting to be letters to his uncle, 
there being no name mentioned, and in allowing said letters to 
go to the jury after having presented the signatures to the 
witnesses, Mrs. Thornton and S. J. Ford, who testified that 
they did not think they were in the handwriting of com- © 
plainant, and only two witnesses testifying that the signa- 
tures “looked like” the writing of complainant. 

3. Because the court erred in charging the jury as fol- 
lows: “But if you do not believe plaintiff has paid for the 
land, then, whether he has a bond for titles or not, you 
should find for defendant, unless some other reason is 
shown why plaintiff hasasuperior claim over defendant to 
the possession of the land.” 

4. Because the court erred in charging the jury as fol- 
lows: “ Before possession for twenty years can give title, 
it must appear that the possession was adverse, that is, that 
the person claiming to have held adversely did not go into 
possession under the person asserting titie, but held adverse- 
ly to such person; for if a holding is by permission, no pre- 
scriptive title can arise from such holding until notice of an 
adverse claim. Therefore, in order to authorize the plain- 
tiff to recover on his twenty years’ adverse possession, it must 
appear that he was in possession twenty years prior to Holmes’ 
entry ; that his possession was adverse to Castleberry, that 
is, that he did not go into possession by permission of Cas- 
tleberry, or, if he set up an adverse claim, that he gave no- 
tice of it to Castleberry ; for if he went into possession un— 
der an agreement to purchase from Castleberry, his posses- 
sion under the purchase does not, without notice of an 
adverse holding, ripen into a title.” 
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5. Because the court erred in charging the jury as fol- 
lows: “Seven years adverse possession, under written evi 
dence of title, gives title by prescription. An instru- 
ment in writing admitting a sale of land, and agreeing to 
make titles, although it be in the form of a letter addressed 
from the seller to the buyer, is a written evidence of title, 
and seven years adverse possession under such written evi- 
dence of title, gives a title by prescription; but whilst the 
buyer might set up a holding under such written evidence 
of title as a prescriptive title as against any one else, yet the 
buyer cannot set up such holding as a prescriptive title 

against the seller—against the person who sold to the buyer, 
and under whom the buyer went into possession. So in this 
case, if Ford bought of Castleberry, and took from him a 
written acknowledgement of the sale, and went into posses- 
sion under his purchase from Castleberry, then his posses- 
sion was not adverse to Castleberry or to his heirs, and such 
possession does net ripen into a title.” 

6. Because the defendant went home in the same 
buggy with W.C. Hood, one of the jury, and returned 
with him in the same way the next morning, after the 
case had been submitted to the jury, and while the trial 
was pending, after which said juror was sworn by defendant 
as a witness in said case. 

As to the last ground, it was shown that the defendant 
and [food had arranged, before court convened, to go to and 
from home together in the same buggy during the term, for 
convenience, as they lived near together and some distance 
from the court-house; that it was known to complainant 
that they went to and from court together during the term, 
as he saw them. 

The motion was overruled and complainant assigned error 
upon each of the grounds taken, and upon the further 
ground that the court erred in allowing the interrogatories 
of Mrs. Castleberry to be attached to the brief of evidence 
at the time the new trial was refused, and more than two 
years after the evidence was agreed upon. And upon the 
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further ground that the court erred in passing upon the 
motion at the October adjourned term, in the absence of 
Mr. Martin, of counsel for complainant, he having entered 
into an agreement in writing with counsel for defendant, 
that an order should be taken setting the case for January 
2, 1878, so as to enable Mr. Martin to be present. 

Upon this assignment the judge states that Mr. Martin 
was not absent with leave; that when the motion was 
reached, Mr. Hunt, of counsel for the defendant, stated that 
he would agree that the motion be heard in vacation ; that 
he replied that the motion had been set down twice or thrice 
for a hearing in vacation, and when the day arrived some 
paper was lost and the hearing postponed ; that he was will- 
ing to pass the motion for the term, but would not appoint 
another day in vacation. That Mr. Hunt then insisted 
upen a hearing at that time, and Mr. Redding, as associate 
counsel with Mr. Martin, represented the complainant. 


D. N. Marry; J. F. Repprxe, for plaintiff in error, 


cited, on judgment of court of ordinary, Code, §2246 ; 20 
Ga., 581; 36 2b.,402; 14 74.,323. On conduct of juror, 
34 Ga., 379; 11 74., 203; 40 7b., 150; 25 7 d., 494; 38 73., 
216. On adverse possession, Code, §§ 2389, 2678, 2689 ; 
Cobb’s Dig., 559, 560, 563, 564; acts of 1851-52, 238 ; ac:s 
of 1855-56, 233; 4 Ga., 308; 44 7b., 576, 607; 15 /6., 545. 


J. A. Hunt, for defendant, cited Code, §§2549, 2550, 3854. 
BLecktey, Justice. 


1. As tothe jurisdiction of the ordinary to require the rep- 
resentatives of Castleberry to execute a title to Ford, the 
case 1s governed by section 2549 of the Code, which reads 
as follows: “If the intestate, during his life, executed a 
bond to make titles to land, and dies without making such 
titles, the holder of such bond, after having complied with 
its conditions, may apply to the ordinary having jurisdic- 
tion over the estate, for an order requiring the administra- 

27 
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tor to execute the titles according to the terms of the bond, 
in all cases annexing to his petition a copy of the 
bond.” This is the only provision of the Code which em- 
powers the ordinary to interfere where the vendor is dead 
and the vendeealive. Section 2551 applies where the ven- 
dee is dead and the vendor alive; and, as enlarged by the 
act of 1866, this section may be invoked, either where there 
is a bond for titles, or where the purchase money has been 
paid by the vendee before his decease. A living man may 
be called on in behalf of the heirs of a decedent, with or 
without bond, but the representatives of a deceased man are 
not to act at the bidding of the ordinary in passing title 
out of the estate, except where there is a bond. Other 
cases are for acourt of chancery, or for the superior court 
under its chancery powers. Let it be conceded that a mere 
letter may be treated as a bond for titles, still it is apparent 
that the proceeding before the ordinary in the present case, 
was not based on the letter from Castleberry to Ford. No 
copy of the letter was attached to the petition, nor was there 
any recital of, or reference to such a document in the peti- 
tion itself. Moreover, it is not pretended that the represen- 
tatives of Castleberry complied with the order of the ordi- 
nary. No title was madein pursuance of the order, and un- 
less that had been done, even if the order were valid, 
the rejection of the proceedings before the ordinary as evi- 
dence, could hardly be held to be erroneous. It is not the 
scheme of the statute that the judgment of the ordinary 
shall pass the title, but that compliance with the judgment 
is to be enforced, if not voluntarily accorded, and a convey- 
ance actually executed. Both the judgment of the ordinary 
and a deed from the representatives of the estate, are con— 
templated as necessary. A further difficulty under which 
the complainant labored was, that he proceeded before the 
ordinary against certain persons as the administrators of 
Castleberry, and it is denied in the record that they were 
administrators, or that some of them were. But the conclu- 
sive ground for the rejection of the record from the court of 
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ordinary was, that the proceeding in that court was not based 
upon any bond for titles, so as to give the court jurisdiction 
of the subject matter. 
2. The brief of evidence is referred to by Judge Hall as 
requisite to modify the statements of fact in the second 
ground of the motion for a new trial, and the brief makes a 
clear case for the admission of the letters which purport to 
have been written by the complainant. There was prima 
facie evidence that they were in his handwriting. Was he 
a competent witness to disprove their genuineness? Castle- 
berry, to whom they seem to have been written, being dead, 
and the main question in the controversy on trial being, 
whether he died seized of the premises in dispute, or whether 
he had passed title, legal or equitable, to the complainant, 
the force of the letters lay in the admissions which they 
contained. If the letters were genuine, these admissions 
were made to the deceased, and doubtless influenced his 
action ; at least, they were of a nature calculated to influ 
ence it. He could not be heard, being dead; and to hear 
the complainant in denial of written admissions apparently 
made to the deceased, would be as objectionable as to hear 
him in denial of the contract apparently made with him. If 
the instruments were deeds instead of letters, the complain- 
ant would certainly be incompetent to prove them a forgery ; 
‘and, as these instruments, though letters, are important evi- 
dence on the line of disclaimer, it seems to us that the 
same principle applies. This is a much stronger case for 
holding the rule of incompetency than was the case in 44 
Ga., 46. 

3. The court charged the jury, that if the complainant had 
paid the purchase money he was entitled to a decree. The 
parts of the charge excepted to were thus qualified, and 
rested on the hypothesis that the purchase money was un- 
paid. Viewed in this light, the correctness of the charge, 
in so far as it was adverse to the complainant, cannot 
be doubtful, and the third head note needs no expansion. 

The finding of the jury evinces that in their opinion the 
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land had not been paid for, and there was no offer by the 
complainant to pay for it now. It may be well to suggest, 
by way of caution, that there may be doubt whether the 
twenty years prescriptive term can be urged in any case 
where the seven years term would not be equally effective, 
until twenty years shall have run in favor of the possession 
since the Code took effect--that is, January Ist, 1863. 
Possibly there is no authoritative ruling that there was 
a twenty years limitation on land suits prior to the Code, 
except under an old statute which was apparently confined 
to cases in which the period could be counted from the pas- 
sage of the act. 

4, 5, 6, 7. It appeared that, though the defendant and the 
juror rode together, they had no conversation touching the 
case while the trial was in progress. How they came 
to unite in passing to and from the court was explained. 
The brief of evidence was certainly amendable. To suffer 
counsel to adjourn a case from term to vacation would 


be.quite impracticable. In the argument before us it was 
urged that Judge Hall had no right to add marginal notes 
in revising the motion fora new trial. We see no objection 
to the practice. The judge may both explain and vindicate 
his rulings. By doing so he may subserve the cause of truth 
and justice. 

Judgment affirmed. 


Rous vs. Toe Strate or Grorata. 
(Warner, Chief Justice, was providentially prevented from presiding in this case.] 


1. Newly discovered evidence which would not produce a different 
verdict on another trial is not cause for a new trial. 
2. The verdict is supported by law and evidence. 


Criminal Law. Newtrial. Before Judge Lester. Cobb 
Superior Court. November Term, 1877. 


Rollins was placed on trial for the offense of assault with 
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intent to murder, alleged to have been committed on the 
person of Moses Bacon. He pleaded not guilty. The evi- 
dence made, in brief, this case : 

Bacon, with his wife and three other women, was coming 
from Roswell to Marietta, in a double-seated buggy, on the 
afternoon of Sunday, September 16th, 1877. Defendant 
and another man, South by name, met them in the road. 
Defendant caught the mule by the bridle, saying, “hold on, 
I want to tell you something.” Bacon told him several 
times to let the mule loose, which he failed to do, saying 
that he had something to tell him. Bacon got out of the 
buggy, drew the reins out of defendant’s hands, and told 
his wife to drive on, which she did. He followed the 
buggy, and as he was about to get in, defendant shot him 
with a pistol in the back part of the hip. South urged 
defendant to let the mule loose, and endeavored to prevent 
the shooting. 

South, introduced by defendant, varied in his testimony 
from the above statement only in this, that Bacon jumped 
out of the wagon, and pushed defendant loose, having, at 
the same time, his buggy whip in his hand, butt end up; 
that he “jowered” with defendant and pushed him one or 
two steps across the road, just far enough for the buggy to 
pass. He also stated that he heard no insulting language 
from Bacon or any of the women with him; that Bacon 
made no attempt to hit defendant, and that he did not stoop 
down to pick up a rock until after he was shot. 

The defendant’s statement was to the effect that he 
caught the mule and Bacon told him to turn it loose; that 
Bacon called him a “damned son of a bitch” and drew his 
whip, to which he replied that he did not allow'a white 
man to do that way ; that Bacon turned to pick up a rock 
and he shot him. 

The jury found the defendant guilty. He moved fora 
new trial because the verdict was contrary to the law and the 
evidence, and because of the newly discovered testimony of 
John G. McGullion. 
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The affidavit of this witness was to the effect, that at the 
time of the difficulty, deponent and his sister were getting 
muscadines in the vicinity ; that he heard loud talking and 
Bacon say, “you son of a bitch ;” that he saw him jump 
out of the wagon, catch defendant by the neck, push him 
back against the bank on the side of the road, and draw his 
whip over the defendant’s head; that the latter said “turn 
me loose,” and threw up one of his arms when “the whip 
went down and defendant’s hair flew up,” and deponent 
thinks he was struck on the head ; that defendant cried out 
again “turn me loose,” when Bacon let him go and reached 
to the ground as if picking up something, when some one, 
deponent thinks South, said “put down that rock,” and then 
the pistol was fired. 

The motion was overruled and defendant excepted. 


J. O. Garrrett; C. D. Paiurs; J. N. Dorsty, for 
plaintiff in error. 


‘nomas F. Greer, solicitor general; Franx L. Harat- 
son; W. T. & W. J. Winy, for the state, cited 2 Ga.,173; 
10 Jb., 524; 12 7d., 450; 48 7d., 458; 10 76., 512; 31 Zd., 
420; 34 Jb., 114; 39 Zb., 706. 


Buieck ey, Justice. 


1. It is not probable that the newly discovered evidence 
would produce a different verdict from that which has been 
rendered. Giving it all the weight to which it is entitled, it 
ought not to vary the result. With, as without, this newly 
discovered evidence, the two great facts remain, that the 
prosecutor was first obstructed by the prisoner on the high- 
way, and then shot by him. Apparent is it, also, that what- 
ever violence in language or conduct the prosecutor may 
have exhibited on the occasion, was wantonly provoked by 
the aggressive action of the prisoner. There is no dispute 
that the prosecutor, accompanied by several females, was 
peaceably traveling through the country on the Sabbath day ; 
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that the prisoner, being at the time armed with a deadly 
weapon, endeavored ‘o arrest his progress, and for that pur- 
pose caught his mule by the bridle and failed to let it go 
when ordered to do so ; and that whatever the prosecutor may 
have said or done, was the consequence of this outrage on 
the part of the prisoner. Moreover, it is plain from the 
prisoner’s statement, as well as from the testimony of South, 
his own witness, that the prosecutor did not strike him with 
the whip; and even if the attempt to take up a rock pre- 
ceded the shooting, that was no justification, for had the 
prisoner behaved himself this would not have occurred. 
As the prisoner was prepared with a pistol, and was himself 
the aggressor, what right did he have to shoot the prosecu- 
tor to prevent him from taking up a rock? There was no 
attempt to throw the rock, and as the shot took effect from 
behind, the prosecutor was not in a position to throw towards 
the prisoner at the moment. If death had ensued from the 
shooting, we can see no reason why such a homicide should 
not be graded as murder. 

2. According to the testimony of South, to say nothing 
of that of the prosecutor, the verdict was proper. It is 
amply supported. 
Judgment affirmed. 


























Trritman vs. WILLIs. 










. It was libelous, per se, to publish in a newspaper the following : 

“To W.L.Trtitman. You are hereby notified that I have made ap- 
plication for a homestead, and the same will come on for hearing at 
the ordinary’s office, December 15th, 1876. L. K. Wiis. N. B. 
Take notice, merchants and community generally, the thieves (mean- 
ing the plaintiff) are refusing to pay for rations. W. L. Trnuman.” A 
declaration by Willis against Tillman, alleging this publication as a 
cause of action, and claiming general damages only, was not demur- 
rable. 

2. In the absence of all the evidence which was adduced at the trial, 

this court cannot pronounce that slight error in the charge to the 

jury, or in striking out one or two sentences in a special plea filed 

in mitigation of damages, ought to be followéd by a new trial. 
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Libel. Practice in the Supreme Court. Charge of 
Court. Pleadings. New trial. Before Judge Crawrorp. 
Muscogee Superior Court. November Term, 1877. 


Willis brought case against Tillman for $20,000.00 
damages, alleged to have been sustained by plaintiff on 
account of the publication of a libel on him by defendant. 
The declaration, after stating previous good name, etc., 
alleged that defendant, maliciously intending to impair the 
same, to bring plaintiff into public scandal, infamy and 
disgrace, and to deprive him of the means of supporting 
himself and family by honest and industrious efforts, did, 
on November 23d, 1876, maliciously compose and publish, 
etc., setting forth the communication quoted in the first 
head-note, to the injury of plaintiff. No special damage 
was alleged. To this declaration a demurrer was filed. It 
was overruled, and defendant excepted. 

The defendant pleaded the general issue, and that before 
December ist, 1876, defendant furnished plaintiff with 
supplies such as were necessary to enable him to make a 
crop. To induce defendant to do this, plaintiff had waived 
all right to homestead. That plaintiff failed to pay for 
the supplies, and on the day and year aforesaid, did claim 
an exemption and homestead in all of his property, includ- 
ing the crop made during that year. That defendant then 
made the publication, as of right he might do, that plaintiff 
had refused to pay for rations. That he did not publish 
that plaintiff was, or had been, guilty of larceny, “nor did 
he intend by said publication to charge the plaintiff with 
larceny, or any other crime against the laws of this state,” 
ete. 

On demurrer to the second plea, the court ordered the 
words in quotation marks stricken, and defendant excepted. 

The bill of exceptions proceeds to state that the “plaintiff 
put in proof to show that the publication of the alleged 
libel was made by the defendant, and closed his case with- 
out proving any special damage. The defendant put in 
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evidence tending to prove that the plaintiff was, at the 
time of such publication, a man of bad reputation, and also 
tending to prove the facts set forth in said second plea.” 

Then follow numerous exceptions to various portions of 
the instructions to the jury, the charge in full being at- 
tached to the bill of exceptions. 

The jury found $350.00 for the plaintiff. No motion 
for a new trial was made, and the evidence is nowhere set 
forth except as above stated. Error was assigned by the 
defendant upon each of the above exceptions. 


Prasopy & Brannon, for plaintiff in error, cited Towns- 
hend on Slander, 5, 184, 160; 1 John. Cases, 279; 1 
Bailey, 525; 18 Ala., 206; 20 7d., 428; 3 John., 458; 40 
Ga., 444; 34 Id., 433. 


James Jonnson; Crawrorp & McNetti; Cary J. Tuorn- 
ton, for defendant, cited as follows: Exceptions to charge 
not considered, 54 Ga., 567. Demurrer properly overruled, 
Hilliard on Torts, vol. 1, 237, 359; 1 Chitty’s Prac., 44; 
Broom’s Com., 760; 3 How., 266; 4 Ga., 364; 44 Jb., 
568. Portion of plea properly stricken, 1 Hilliard on 
Torts, 231, 304, 308; Broom’s Com., 749. Charge correct, 
Code, §§2974, 2975, 2977, 3070. 


B.iEckey, Justice. 


1. To publish a man in a newspaper as a thief tends to 
injure his reputation, and exposes him to public hatred and 
contempt. If false and malicious, such a publication is 
libelous. Code, §2974. The distinction between written 
or printed defamation and oral slander, in reference to be- 
ing actionable irrespective of special damages, is recognized 
by the Code. Compare §§2974, 4521, 2977, In the ar- 
gument, it was urged that the publication did not apply the 
epithet “thieves” to the plaintiff, except by way of infer- 
ence from his having given notice of his application for a 
homestead, and that, as applying for a homestead and giv- 
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ing notice of it, did not make a man a thief, or tend to show 
that he was one, the publication carried upon its face its 
own explanation and correction. The premises being true, 
and being stated along with the conclusion, and it being 
manifest that the conclusion was a non sequitur, the pro— 
claiming of the conclusion through the press was, it was 
urged, perfectly harmless in contemplation of law, unless 
some special damage was alleged. This is avoiding res- 
ponsibility by taking refuge in bad logic; it is arguing 
that if a defamatory publication be obviously illogical, it is 
no libel per se. Perhaps such a doctrine is not unsupported 
by authority ; but in the present case, the publication does 
not state that the plaintiff is a thief because he had applied 
for a homestead, or because he had given notice of his ap— 
plication ; such may have been the writer’s meaning, but if 
so, he has not expressed it. It is patent enough that the 
application for a homestead and the notice of it, moved the 
writer to denounce and publish the plaintiff as a thief, or, 
which isthe same thing, as one of the class, thieves; but the 
reason for denouncing a thief tothe public may be some- 
thing quite apart from the transaction in which he acted 
the role of a thief. A creditor may know his debtor to be 
a hardened and habitual thief, and yet have no disposition 
to proclaim it in the newspapers, until his anger is aroused 
by the near prospect of losing his money. The homestead 
business, doubtless, excited the defendant’s ire, and hurried 
him into making the publication; but whether he had his 
mind upon that sort of business alone, or upon some less 
innocent and respectable transactions by the “thieves,” 
when he charged the plaintiff to be one of that class of the 
population, he omitted to say. In order to shield himself 
by the bad logic of his defamatory article, he should have 
taken care to make the logic worse than it was. We think 
the declaration stated a cause of action. 

2. We have not detected any material error in the strik- 
ing of matter from the defendant’s plea, or in the charge 
of the court ; none at least that we can pronounce so mate- 
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rial as to require a new trial. If the evidence had been . 
brought up, things that seem, in its absence, very slight, 
might take on better proportions. _ 

Judgment affirmed. 














Zorn vs. WueatLtey & Company et al. 






. Upon the final hearing of an equity case, where the parties, by con- 
sent, refer the facts as well as the law to the presiding judge, a decree 
dismissing the bill is not improper, if the complainant is entitled to 
no relief on the case made. 

2. Where the plaintiff, in a garnishment proceeding, files a bill and has 

himself appointed a receiver of the fund on condition of giving 

bond and security to account according to the result of the garnish- 
men case, and after getting possession of the fund as receiver, dis- 
misses the garnishment, the court for whom he holds as receiver 
may, on or after a decree dismissing the bill, compel him by rule or 
order to surrender the fund. 
















Equity. Practice in the Superior Court. Receivers. 
Garnishment. Before Judge Bucuanan. Upson Superior 
Court. November Term, 1877. 










. Zorn filed his bill against Wheatley & OCo., James P. 
Walker, and Respess, Swift & Co., making, in substance, 
this case : 

Complainant is the owner of a judgment in favor of 
Woodward against Nathaniel P. Walker, p incipal, and 
James P. Walker, security, for about $10,000.00. In Feb- 
ruary, 1875, he sued out garnishment in said case against 
Respess, Swift & Co., returnable to the succeeding May 
term of said court. The garnishees answered, admitting 
that the sum of $900.00 was in their hands, the property of 
the defendant, Walker. At said term of the court, Wheat- 
ley & Co. moved to be made parties to said garnishment 
proceeding in order to assert their title to said fund. The 
motion was overruled and the case continued. Wheatley 

& Co. did not dissolve said garnishment by giving bond, 

though they were abundantly able to do so. Complainant 
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asserts that said fund should be ordered paid to his claim. 
His judgment was rendered on November 15th, 1874. 
Wheatley & Co. aver that on January Ist, 1875, Walker 
was indebted to them $4,300.00, and that they held the 
said claim of $900.00 as collateral thereto. They also hold 
a deed to a plantation in Upson county, known as the White 
place, of the value of $5,000.00; also a mortgage upon a plan- 
tation in Sumter county, of the value of $3,000.00; on a 
house and lot in the city of Americus, of the value of $2,500.00 
they have also levied a factor’s lien on certain personalty 
of the value of $1,000.00, but by agreement with Walker, 
have directed the sheriff not to sell, but to leave the same 
in his (Walker’s) possession. According to section 3545 of 
Code, the lien of complainant’s judgment is prior in law. 
All of this property, of the value $11,600.00, exclusive of 
the $900.00, is more than sufficient to satisfy Wheatley & 
Co’s claim, even if it be valid. By agreement, this $900.00 
was left in the hands of Swift, Respess & Co., without in- 
terest, until the termination of certain litigation, in Craw- 
ford county. This is now ended, and complainant submits 
that it is unjust for said Wheatley & Co., to prevent the use 
of said money by a refusal to dissolve the garnishment ; that . 
such sum ought to bear interest at a rate approximating its 
value. Complainant prays that Wheatley & Co. may an- 
swer fully, setting out the amount of their claim, the in- 
terest, legal and usurious, paid and now due, and aschedule 
of all the property received by them, ete. That complain- 
ant may be appointed receiver of said $900.00 upon giving 
bond to answer the judgment in said garnishment. That 
Swift, Respess & Co. be directed to pay the said sum over 
to complainant upon his giving such bond. That complain- 
ant may be decreed to be entitled to such fund, and that he 
may have general relief, etc. 

The order prayed for was granted, the bond given, and 
the fund paid over by Swift, Respess & Co. to the complain- 
ant as receiver. 

By amendment, complainant alleged the following facts : 
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Since the filing of the original bill, the supreme court has 
held his judgment to be void because not based on the ver- 
dict of a jury. He submits that having received said money 
under the existing judgment, which was then final and un- 
reversed, and no proceedings having been instituted to va- 
cate the same, he ought not be compelled to pay to Wheat- 
ley & Co. said money. Complainant is entitled to have the 
said money remain in his hands until the liability of Walker 
is adjudicated. If the court shall find that the property in 
the hands of Wheatley & Co. is more than sufficient to sat- 
isfy their claim, then thesurplus should be directed to be 
paid to complainant. 

Wheatley & Co. demurred for want of equity, and pleaded 
as follows : 

1. To the jurisdiction, because they are, and were, residents 
of the county of Sumter, and Walker was, and is, a resident of 
the county of Webster. 

2. That since the appointment of the receiver and the 
payment of the $900.00 to him by Swift, Respess & Co., 
complainant dismissed the garnishment, in aid of which 
this bill was brought; that thereafter the judgment upon 
which said original bill and garnishment were founded, was 
declared null and void by the supreme court. 

3. That there has not been, and is not now, any such lia- 
bility on the part of Walker to the complainant as could be 
enforced by suits, in this that James P. Walker was secu- 
rity on the appeal of Nathaniel P. Walker in the case of 
Woodward, administrator, against the latter, which suit is 
still pending and undisposed of. 

They answered that the money in controversy belonged 
to them, having been so transferred in writing anterior to 
the date of the said judgment mentioned in the bill, by an 
order on the agent of the Flint River Manufacturing Com- 
pany, which is the same as Swift, Respess & Co., as follows : 

“Americus, Ga., October 8th, 1874. 
“T. 8. Rucker, Hsq., Agent of Flint River Factory, Thomaston : 
‘“‘Please pay to J. W. Wheatly & Co., or bearer, nine hundred dol- 


lars and charge to my account, 
(Signed) James P. WALKER.” 
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They allege that this order was given to them as collat- 
eral security for a large indebtedness on the part of Walker ; 
that no one has any claim to it except themselves, etc. 

Walker adopted Wheatley & Co’s answer, and Swift, 
Respess & Co., having paid over the fund to the receiver, 
disclaimed any interest in the controversy. 

Pending this litigation the defendants, Wheatley & Co. 
and Walker, obtained a rule requiring the complainant to 
show cause why the order appointing him receiver should 
not be revoked, why the fund in his hands should not be 
paid over to Wheatley & Co. or some other proper person, 
ete. 

In response, the complainant alleged that the court had 
no authority to determine who was entitled to the fund in 
the summary manner proposed, and for this reason he de- 
murred to the proceeding. Failing his demurrer, he set up 
substantially the facts alleged by his bill. 

The whole controversy, bill, answer, rule, ete., was sub- 
mitted to the chancellor, without the intervention of a jury, 
upon the law and facts. 

The facts presented by the testimony were substantially 
as set forth in the bill and answer. It was shown that after 
exhausting all the property in the control of Wheatley & 
& Co., there was still a large balance due to them by Walk- 
er, considerably more than the $900.00 in controversy. 

The chancellor directed that the rule nzs¢ be made abso- 
lute for the $900.00, with interest from the time it was re- 
ceived by complainant; that in the event of his failure to 
pay in accordance with the terms of this decree, he be held 
in contempt, and attachment should issue; that this sum 
be paid to Wheatley & Co., and that the bill be dismissed 
at complainant’s cost. 

To all of which complainant excepted. 


W. A. Hawxiys; Spzer & Stewart, for plaintiff in error. 


S. C. Exam; S. Hatt, for defendants, cited Code, §§218, 
4286. 
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Bieckiey, Justice. 


1. The bill filed by Zorn reached a final hearing, and by 
consent, was tried by the presiding judge without the inter- 
vention of a jury. It is not apparent that the complainant 
was entitled to any relief whatever upon the case made be- 
fore the judge, and that being so, the decree dismissing the 
bill was not improper. Indeed, it was the only proper de- 
cree, for when the complainant fails on the merits he simply 
goes out of court. There is no other decree to be rendered. 

2. The order to pay over the fund was almost a matter 
of course. Mr. Zorn had no judgment that bound it, and 
he had dismissed the garnishment by which he had sought 
to reach it. The garnishees disclaimed any right to have 
it restored, and Walker, the owner of it, as well as Wheat- 
ley & Co., to whom he had ordered it paid, was before the 
court demanding that it be paid to Wheatley & Co. The 
bill was disposed of by final decree, and the receiver ap- 
pointed under the bill still had the fund. His possession 
was the court’s possession, and after there was no longer 
any case in court, why should the fund remain? The power 
of the court over its receiver was unquestionable, (11 Ga., 
413,) and it seems to us that the power was rightfully ex- 
ercised in passing the order which is complained of. What 
else could a wise and virtuous court have done ? 

Judgment affirmed. 


Bornm, Benpoem & Company vs. NeEtson. 


That a tenant has formed a partnership secretly, or has sold his goods 
secretly, and with a purpose, known to the partner or purchaser, 
of defrauding his landlord of rent, some of it due and some not due, 
is no reason why the lendlord should maintain a bill in equity against 
the tenant and the partner or purchaser, it not being alleged that the 
partner or purchaser is insolvent, or that the goods will not be forth- 
coming to satisfy the reut; more especially, where most of the rent 
is due and distress warrants for the same have been levied upon the 
goods before the filing of the bill. 
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Equity. Landlord and tenant. Before Judge Grice. 
Bibb Superior Court. April Adjourned Term, 1878. 


Nelson filed his bill against Iglauer, of the county of 
Bibb, and Boehm, Bendheim & Co., of the county of 
Chatham, alleging the following facts: Complainant rented 
to said Iglauer his store, No. 72, on Cherry street, in the city 
of Macon. In the year 1873, the contract of rent was renew- 
ed, to commence on October Ist, 1873, and to terminate on 
October Ist, 1875. Under this contract Iglauer owes com- 
plainant the aggregate sum of $843.50, besides interest. 

On the the 22d of July, 1875, complainant got Iglauer to 
accept two drafts of $300.00 each, one payable sixty days, 
and the other ninety days, after date. He discounted these 
drafts at a loss of $22.80, which amount was charged up to 
Iglauer according to agreement. When the first fell due, com- 
plainant paid off the same and now holds it against Iglauer. 
The other draft falls due on October 22d next, (1875) when 
he expects to be compelled to take it up also. The consid- 
eration of said drafts was rent of the store above mentioned, 
which was due when they were made. Complainant is 
advised that he canno* sue on the one not yet due. On the 
25th day of the present month, complainant sued out a dis- 
tress warrant against said Iglauer on the draft already due, 
and had the same levied on certain goods in said store, which 
had been in possession of Iglauer for several months, and 
the same were claimed by Boehm, Bendheim & Co., through 
one Henry Bendheim as their agent. He has since sued out a 
distress warrant for $243.10, balance due,exclusive of said last 
draft, and had the same levied on goods in said store. Com- 
plainant understands that a partnership arrangement has 
been recently entered into between Iglauer and Boehm, 
Bendheim & Co., the terms of which he knows not, by 
which the latter claim to be interested in the property levied 
on. The claim filed by said firm does not disclose the 
names of the members thereof, but complainant charges 
that Iglauer is a partner and interested in the property 
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levied on. The said H. Bendheim has been in said store 
apparently connected with the business thereof, for several 
months past, and he and said firm were fully aware of 
Iglauer’s indebtedness to complainant at the time said firm 
became interested in said goods, a portion of which he has 
levied upon. Iglauer has no property or means outside of 
his interest in said goods, or what said firm may owe him. 

H. Bendheim has more than once, in the last four months, 
paid complainant, apparently as agent or book-keeper of Ig- 
lauer, money for rent of said store. Neither he, nor the 
firm he pretends to represent, has intimated to complain- 
ant the purchase by them of the stock or property of Iglauer. 
They have not made public any such purchase. He believes 
that whatever arrangement they have made was to hinder, 
delay and defraud him in collecting his rent. He charges 
collusion between the-parties. He cannot tell the state of 
accounts between them except by inspection of said contract 
and their books, neither of which will they allow him to 
inspect. On account of this collusion he fears that these 
parties, unless restrained, will so tamper with their books 
that complainant cannot discover the true state of the ac- 
counts between them. He does not know where the mem- 
bers of said firm reside; the claim filed does not disclose, 
but H. Bendheim, their pretended agent and a single man, 
has been residing in Macon for several months past, and is 
still apparently a resident of Bibb.. 

Prayer for injunction to restrain said parties from tam- 
pering with the books, contracts, etc., and an order requiring 
them to produce the same in court and deposit them with 
the clerk, where complainant can see them ; also to restrain 
Iglauer from selling any of the goods; and to restrain 
Boehm, Bendheim & Co. from paying him anything what- 
ever, for general relief, ete. 

The bill was subsequently amended by charging that since 
September Ist, 1875, Boehm, Bendheim & Co. have 
removed the entire stock of goods from the store, and by 
praying that they may be decreed to pay to complainant for 

28 
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the use and occupation of said store from the time they claim 
to have bonght out said Iglauer. 

The defendants demurred to the bill because it contained 
no equity, and because complainant has a complete common 
law remedy. ' 

The demurrer was overruled and the case proceeded to 
trial. The jury found for the complainant against all of the 
defendants $843.50, with interest from September Ist, 1875. 

A motion was made for a new trial by Boehm, Bendheim 
& Co., amongst numerous other grounds, because the court 
erred in overruling the demurrer. A new trial was refused 
and movants excepted. 


Warrrte & Warrtte; G. W. Gost, for plaintiff in 
error, cited 58 Ga., 11; Code, §§1947, 3295, 2710; 32 Ga., 
165. 


Lanter & Anperson; Hitt & Harris, for defendant. 


B.eck.ey, Justice. 


If by purchase or partnership, a third person aids a tenant 
to defraud his landlord of rent, knowing of his purpose to 
do so, it is a tort for which an action at law will lie, and a 
recovery may be had to the extent of the damage sustained. 
On the facts alleged in the bill, the demurrer thereto for 
want of equity should have been sustained. 

Judgment reversed. 


Tue Eacaie anp Puenrx Manvracrurine Co. vs. WELCH. 


1. Where the suit was for a personal injury to an employee engaged in 
blasting, a premature explosion having occurred during the process 
of tamping, a declaration which alleged an undertaking on the part 
of the employer to furnish suitable powder, and a breach of that 
undertaking by furnishing mixed powder, a more hazardous 
article, (the increased hazard being unknown to the employee) 
whereby the explosion took place and the injury was sustained, was 
sufficient in substance, without specifying what particular elements 





AUGUST TERM, 1878. 445 
The Eagle and Phenix Manufacturing Co. vs. Welch. 


in the mixture rendered it less safe than suitable powder would 
have been. A general demurrer to the declaration was properly 
overruled. 

. A witness who, a month before the trial, took passage by railroad at 
Columbus for Mobile, saying he was going to the Black Hills, and 
who has not returned nor been heard from, may be deemed inac- 
cessible, so as to render what he testified upon a former trial of the 
same case competent evidence under section 3782 of the Code. 
Especially is this so where he was the plaintiff in the action, and, 
just before leaving, received money and clothing from the opposite 
party, one of whose agents was active in procuring his ticket 
and seeing him off, and where the fees of his counsel were left 
unpaid, and it was known or expected that the action would pro- 
ceed for the counsel’s benefit to the extent of such fees. Gener- 
ally, that. a witness is beyond the jurisdiction of the state is a 
sufficient excuse for not producing him. 

. In the light of all the circumstances, it was possible for the jury 
to find as they did, from the testimony, without being influenced 
by passion or prejudice, and as the presiding judge refused to 
interfere on a motion for new trial, the verdict may stand. 


Pleadings. Witness. Evidence. New Trial. Before 


Judge Crawrorp. Muscogee Superior Court. May Term, 
1878. 


Welch brought case against the Eagle & Phenix Manu- 
facturing Company for $10,000.00 damages, alleging the 
following facts : 

On August 19th, 1876, he was in the employment of de- 
fendant, blasting rock, the latter undertaking to furnish all 
the tools and materials necessary and proper for blasting. 
While performing the work for which he was employed, 
relying upon defendant to continue to furnish material 
customarily used for blasting, known as blasting powder, 
defendant, without his knowledge and consent, and contrary 
to its duty, caused tripple F blasting powder to be mixed 
with inferior blasting powder, and furnished the same to 
plaintiff. This composition was of an unusually explosive 
character, unfit for safe blasting and dangerous to use, of 
all of which defendant failed to inform plaintiff. While 
engaged in blasting, plaintiff had partially loaded an exca- 
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vation or drill hole, with the powder thus delivered to him 
by defendant, and while holding the tamping rod that it 
might be driven upon the tamping, using every care and 
precaution that might prevent an explosion, the rock, by 
reason of the explosive and inferior character of the pow- 
der aforesaid, burst, injuring plaintiff, etc. 

By amendment he added two counts to his declaration, 
which charged that defendant did supply good powder until 
the 15th of August, when it purchased an inferior article 
which proved entirely unfit for the use intended; that for 
this reason, without the knowledge of plaintiff, on the 19th 
of August, it mixed with such inferior article a finer and 
_more explosive quality of powder ; that plaintiff continued 
his work as had been his custom, and while holding the 
tamping rod that the same might be driven, the powder, on 
account of the mixture aforesaid, exploded, injuring him, 
ete. 

To this declaration and the amendment, the defendant 
demurred. The demurrer was overruled. 

The defendant pleaded the general issue, and satisfaction 
for the injury complained of. 

In the course of the trial, it appeared that plaintiff had, 
on December 12th, 1877, signed the following instrument : 

“The Eagle and Phenix Manufacturing Company, not admitting its 
liability in any amount, having paid the physician’s bill and the wages 
of Welch during his confinement on account of his wounds, pays him 
$100.00 and gives him a suit of clothes, which is accepted by Welch in 
full satisfaction of his injury and of all damage sustained.” 

It appeared further, that this settlement was made after 
notice from plaintiff's counsel of their claims to one-half 
of what might be recovered for fees, and with the under- 
standing with such attorneys that the litigation should pro- 
ceed for the purpose of fixing the amount to which they 
would be entitled. 

It also appeared that an agent of the defendant had 
accompanied the plaintiff to the depot of the Mobile and 
Girard Railroad, had purchased for him a ticket to Mobile, 
and had seen him on the train; that plaintiff, before sup- 
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plied with the new clothes by defendant, was ragged and in 
a destitute condition; that he said he was going to the 
Black Hills, and had not been seen or heard from since; 
that this occurred a few months before the trial, and at the 
time of the settlement. 

Under these circumstances, counsel proposed to prove by 
a witness what plaintiff had testified to on a former trial, 
upon the ground that he was inaccessible. To this objec- 
tion was made, and the objection overruled. 

There was evidence to sustain the charges in the declara- 
tion ; also, to show that plaintiff had notice of the change 
made in the powder used, and of the mixing of a more 
explosive article with that of inferior quality, which had 
not answered the purpose for which purchased; also, to 
show that the premature explosion was the result of plain- 
tiffs negligence; also, to show that the plaintiff was addicted 
to drinking and had admitted that the accident was as much 
his fault as anybody’s. The testimony was abundant and 
conflicting ; it offered a fair field for the argument of coun- 
sel and the scrutiny of a jury. 

The jury returned a verdict for $250.00, “being one-half 
the damages awarded plaintiff.” 

The defendant moved for a new trial, because the court 
erred in overruling the demurrer, in permitting proof of 
what the plaintiff swore on a former trial, and because the 
verdict was contrary to law and to evidence. 

The motion was overruled and the defendant excepted. 


Prasopy & Brannon, for plaintiff in error, cited 1 
Greenl. Ev., 163; R. M. Charlton, 38; 14 Ga., 249; 18 
Ala., 801. 


R. J. Moszs; J. M. Rosset, for defendant. 


Buieck.ey, Justice. 


1. The declaration alleged an undertaking to furnish suit- 
able powder; and it alleged, also, a breach of that under- 
taking by furnishing mixed powder, a more hazardous arti- 
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cle. Itaverred that the increased hazard was unknown to 
the plaintiff; it averred that the explosion took place by 
reason of the premises; it failed to specify any particular 
elements in the mixture which rendered it unsafe, or less 
safe than suitable powder would have been. It was de- 
murred to generally, and the demurrer was overruled. Con- 
tract creating a duty, breach of contract, injury therefrom, 
and damage by reason of the injury, were all most distinct- 
ly averred. The failure to specify any particular elements 
in the mixture which rendered it unsafe, or less safe than 
suitable powder would have been, was matter for special 
demurrer, if for demurrer of any kind. A general demur- 
rer to the declaration was properly overruled. 

2. That a witness is beyond the jurisdiction of the state 
is generally a sufficient cause for not producing him. 6 Ga., 
382; 7 Jb., 356, 445; 8 7b., 201; 10 Zb., 261 (7); 13 Zb., 
510; 39 7b.,75; 1 Gr) ffs Ev., §163 and note. The show- 
ing made as to the plaintiff's absence was enough to raise 
the presumption that he had gone beyond the jurisdiction 
and had not returned. As the suit was not proceeding for 
his benefit, but to enable his counsel to realize their fee, he 
was upon the footing of any other witness, and what he 
testified upon the previous trial of the same case was com- 
petent evidence under section 3782 of the Code. That sec- 
tion is in these words: “The testimony of a witness since 
deceased, or disqualified, or inaccessible for any cause, given 
under oath on a former trial, upon substantially the same 
issue and between substantially the same parties, may be 
proved by any one who heard it, and who professes to re- 
member the substance of the entire testimony as to the par- 
ticular matter about which he testifies.” 

3. As to the sufficiency of the evidence to uphold the 
verdict, we need only say that it was possible for the jury 
to find as they did without any influence of passion or preju- 
dice, and the presiding judge not having thought proper 
to disturb the verdict, we do not feel constrained to hold 
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that there was any mistaken exercise of his discretion. The 
verdict may stand. 
Judgment aftirmed. 


Camp vs. Smira. 


. In complaint for land the declaration is amendable by adding there- 
to an abstract of the plaintiff’s title. 

. Where, pending an application by the wife for homestead in land 
which she owned at the time of the marriage, the husband conveyed 
the premises to her by deed, in fee simple, with power of disposition 
by will, and such conveyance was made in execution of a parol 
ante-nuptial agreement stipulating that each party should, after 
marriage, have the same rights of property as before, the ordinary’s 
subsequent approval of the application for homestead did not ope- 
rate to invest the husband with any interest in the property which 
would survive the wife and postpone the entry of her devisee; 
more especially as no minor children were left at her death. 

In such case, the wife’s devisee took the title, and nothing passed 
to the children of either consort by a prior marriage, under sec- 
tion 2024 of the Code. 


Ejectment. Amendment. Pleadings. Homestead. Hus- 
band and wife. Estates. Before Judge Hatt. Henry 
Superior Court. April Term, 1878. 


Mrs. Smith brought complaint for land against Camp. 
No abstract of title was attached to the declaration. The 
defendant pleaded the general issue. After the jury was 
stricken, the plaintiff proposed to amend by adding such 
abstract. The amendment was allowed, and defendant ex-— 
cepted. 

The case was submitted upon the following facts: Mrs. 
Hand, the mother of plaintiff, was married to defendant in 
the year 1865, or before that time. She then owned the 
land in controversy. Plaintiff was her only child, and was 
then of full age. Defendant had a number of children by 
a former marriage, all of them of full age. There were no 
children by the last marriage. On January 12th, 1870, 
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Mrs. Camp applied for a homestead in the property, al- 
leging that her husband was the head of a family consist- 
ing of himself and herself. On the 31st of the same 
month the application was approved and recorded. At the 
time of the marriage a verbal contract was entered into 
between defendant and his said wife, by which each was to 
retain after marriage all the property they severally owned 
before, with the right to will it at their respective deaths. 
On January 25th, 1870, this ante-nuptial ageement was 
reduced to writing, by which defendant specially empow- 
ered his wife to dispose of the premises in dispute by will, 
conveying to her all the right, title and interest that he had 
in or to said property. On December 16th, 1871, she exe- 
cuted her will, bequeathing the same to the plaintiff for 
life, and at her death to the grand-daughter of testatrix. 
On the 25th of the following March, the testatrix died, and 
two days thereafter Brown, the executor, proved the will 
in common form and received letters testamentary. Sub- 
sequently Brown died, and Weems was appointed admin- 
istrator de bonis non, ete. He assented to the legacy. 
Defendant has been in possession of the premises in dispute 
since the death of his wife. The yearly value of the land 
has been $50.00. 

The court ruled that even if Mrs. Camp could have had 
a homestead set apart in her separate estate without first 
conveying the same to her husband, still, at her death, the 
property went back to her estate and title to the same 
passed to plaintiff by her will. 

To this ruling defendant excepted. 

A verdict was returned for the plaintiff. Defendant 
assigns error upon each of the above grounds of exception. 


S. C. McDanre.; Speer & Srewart, for plaintiff in 
error, cited Code, §§2024, 3479; 10 Ga., 368; 18 Zd., 399. 


J. J. Froyp; Grorer M. Notay, for defendant. 
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Biecktey, Justice. 


1. Under the Code, pleadings are amendable in all res- 
pects, when there is anything to amend by. The omission 
to annex an abstract of the plaintiff's title to a declaration 
of complaint for land is a defect curable by amendment. 
We can see no reason for holding to the contrary. 

2. Granting that the marital rights of the husband at- 
tached upon the land, and that it was his property at the 
time that the homestead was applied for, he was free to 
alienate his title to his wife at any time before the applica— 
tion was approved by the ordinary. Indeed, as no:-home- 
stead title becomes vested until all the prescribed steps are 
taken, the last of which is the ordinary’s approval, it is not 
easy to see why, at any previous time, the owner could not 
part with the property by gift or sale to any person what- 
soever. But here the conveyance was to the wife, for 
whose benefit chiefly (there being no minor children) the 
homestead protection was intended; and, above all, the 
conveyance was the execution of an ante—nuptial agreement 
by which this very property, then her own, was to remain 
hers, and be subject to her disposition by will. We have, 
then, in favor of her power to devise when her will was 
executed, the several facts that it was her property before 
marriage, that it was to remain hers, that it was conveyed 
to her accordingly, and that the conveyance expressly con— 
ceded her right to dispose of it by will. Against all this 
the husband now has nothing to urge, except that she ap- 
plied for a homestead, and that the application was ap-— 
proved by the ordinary. If we treat the property as hers, 
and the homestead carved out of it as hers, the whole pro— 
ceeding becomes a nullity because she was not the head of 
a family. There was no provision of law for her to take a 
homestead in her own property. She did not convey it to 
her husband. 

2. The devisee took the title. Nothing descended to 
children under section 2024 of the Code.. 

Judgment affirmed. 
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One of the modes of giving the ordinary’s consent to the expenditure. 
of more than the annual profits of the ward’s estate for the expenses 
of maintenance and education, is by approving the regular annual 
returns of the guardian when the returns show on their face that the 
expenses have exceeded the income. The Code, in sections 1824 and 
1825, is not substantially different from the prior law. 


Guardian and ward. Before Judge Barrterr. Hous- 
ton Superior Court. May Term, 1878. 


Rainey, as guardian for certain minors, cited Cook, a 
former guardian, to appear before the ordinary for a set- 
tlement. The case was carried by appeal to the superior 
court. The evidence showed that the defendant had ac- 
counted for every dollar received by him, and the sole mate- 
rial question made, was whether he was liable for the amount 
exceeding the income which he had expended, on account 


of his failure to obtain orders from the ordinary. It was 
insisted on his part that as his annual returns showed on 
their face that his expenditures exceeded the income, and 
these returns were approved and ordered to record, such facts 
constituted authority from the ordinary. The testimony 
disclosed that his expenditures were reasonable and neces- 
sary. The jury found for the plaintiff $167.75. The de- 
fendant moved for a new trial because the court erred in 
charging the following propositions, and in refusing to 
charge to the contrary : 

“ He (the guardian) is not allowed to encroach upon the 
corpus of the estate in his hands for the support of the 
minors, without having previously acquired an order for 
that purpose, and the fact that he makes his regular annual 
returns showing that he is encroaching on the corpus, that 
these returns have been approved by the ordinary and ad- 
mitted to record, is not such ratification or allowance by the 
ordinary as will protect him. 

“The law allows the corpus to be used in certain cases, 
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but before the guardian can so appropriate the corpus, he 
must make out a petition and present it to the ordinary at 
a regular term of the court, and an order to so use it must 
be granted at a regular term, and not at chambers. 

“ Before Cook could encroach upon the corpus, he must 
previously get an order from the ordinary allowing the 
same. He must make application under the law in writing, 
set forth the reason why the encroachment is necessary, and 
this he must do each year, An order granted for more 
than one year would be invalid.” 

The motion was overruled, and defendant excepted. 


Exv1 Warren; W.S. Wat ace, for plaintiff in error. 


C. C. Duncan, for defendant, cited Code §§1806, 1824; 
25 Ga., 696; 55 Zb., 90; 29 7b., 82. 


Buieckiey, Justice. 


Prior to the adoption of the Code, the question made in 
this case was settled by several adjudications. 15 Ga., 451; 
20 Jb., 325; 29 7b., 582. It may have been the purpose 
of section 1824 of the Code to alter the law, but of this we 
are not certain, and the better ruling always is to hold the 
old law as still of force where repeal is doubtful. The lan- 
guage which raises the doubt is as follows: “ But the ex- 
penses of maintenance and education must not exceed the 
annual profits of the estate except by the approval of the 
ordinary previously granted.” It is certain that no tribunal 
but the ordinary can entitle the guardian to take credit for 
any part of the corpus expended in education or mainten- 
ance. In order for the guardian to have his disbursements 
allowed he must show the approval of the ordinary, in so 
far as they encroach upon the corpus. That approval must 
precede the allowance on final settlement, but must it pre- 
cede the act of disbursing? We think not. Reading sec- 
tions 1824 and 1825 of the Code together, and comparing 
them with the prior statutes on the sanie subject, we rule 
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that they introduce no exclusive mode by which the ordi- 
nary’s consent is to be expressed, and that one of the legal 
modes still is by approving the regular annual returns of 
the guardian when the returns show on their face that the 
expenses have exceeded the income. 

Judgment reversed. 


Prirts vs. Carr. 


In so far as the act of February 24th, 1873, (Code, $817), provides for 
granting new trials by the county judge, the same is unconstitu- 
tional and void. A motion for a new trial is in the nature of a writ 
of error. 


County Courts. New Trial. Before Judge Hari. New- 
ton Superior Court. March Term, 1878, 


The county judge ordered a new trial in a civil case tried 
in his court. His decision was carried for review to the 


superior court by writ of certiorari, where his judgment 
was reversed. To this ruling defendant in certiorari 
excepted. 


L. L. Mippiesrooxs, by brief, for plaintiff in error. 


Criark & Paces, for defendant, cited on want of authority 
in county judge to grant new trial, 55 Ga., 222; 6 7b., 172; 
Code, §$5070, 5091. 


B.iEcktey, Justice. 


The learning in the books of practice, touching writs of 
error coram nobis, and writs of error coram vobis, evinces 
that a motion for a new trial is in the nature of a writ of 
error. The power of a court to go back on its own findings 
and judgments, and reverse them, is a strong one; and in 
this state, the granting of new trials has been made a subject 
of constitutional law. Without referring to the earlier 
constitutions, it is only necessary to cite that of 1868, which, 
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in treating of the superior courts, declares that “There 
shall be no appeal from one jury in the superior courts to 
another; but the court may grant new trials on legal 
grounds.” Code, §5091. The same constitution (Code, 
$5084) provides as follows: “The judicial powers of this 
state shall be vested in a supreme court, superior courts, 
courts of ordinary, justices of the peace, notaries public, 
and such other courts as have been or may be established by 
law.” Other provisions of the constitution treat of the 
jurisdiction and powers of the several courts and officers 
named, and on none of them, except the superior courts; 
is the power to grant new trials conferred. The superior 
courts being the highest courts of original jurisdiction 
known to the constitution, a high power expressly granted 
to them, and to none others, ought, we think, to be treated 
as an exclusive power. There can be no question that the 
power of entertaining motions for new trials is a very high 
power. The constitution of 1868 was of force when the 
attempt was made by the act of February 24th, 1873, to 
enable the county judges to grant new trials. It follows 
from what we have -said, that, in our opinion, the act was 
and is, so far, unconstitutional and void. See 55 Ga., 222. 
Judgment affirmed. 


Tue Geroreta Rartroap Company vs. Cox. 


The crossings of public roads only, and not those of private ways, are 
embraced in section 708 of the Code, which declares: ‘‘ There must 
be fixed on the line of said roads, and at the distance of four hun- 
dred yards from the center of each of such road crossings, and on 
each side thereof, a post, and the engineer shall be required, when- 
ever he shall arrive at either of said posts, to blow the whistle of 
the locomotive until it arrives at the public road) and to simultan- 
eously check and keep checking, the speed thereof, so as to stop in 
time, should any person or thing be crossing said track on said 
road.” 


Railroads. Roads and bridges. Before Judge Hatt, 
Newton Superior Court. March Term, 1878. 
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Cox brought case against the railroad company for dam- 
ages resulting from the killing of a mule. The defendant 
pleaded the general issue. The evidence, so far as material, 
disclosed that the mule was killed by a passing train at or 
near the crossing of a private way; that the public road 
formerly crossed at that point, but was discontinued some 
years before the injury; that though there was still a cross- 
ing at that point, it was in bad condition, seldom used, and 
then only for plantation purposes. 

The facts proven demonstrated that if §708 of the Code 
applied to such crossing, the defendant was negligent, 
otherwise probably diligent. 

The jury found for the plaintiff $100.00. The defendant 
moved for a new trial, amongst other grounds, because the 
court erred in charging the jury as follows: “ A railroad 
company is required to erect a blow-post at a distance of 
four hundred yards on either side of the crossing of a pub- 
lic or private road, and to blow the whistle of the engines 
at the post, and continue to blow until the crossing is 
reached, slacking the speed simultaneously with the blow- 
ing, and must continue to check the speed of the cars until 
the crossing is reached, so as to stop in time, should any 
person or thing be crossing the track on such road. Should 
there be a failure to do this, the company is guilty of gross 
negligence, and will be held liable for any damage done. 
This requirement applies only to public road crossings and 
the crossings of such private ways as are established by 
law. If the crossing was on a public road, or on a private 
way established by law, the rule would be the one I have 
given you; but if the public road had been abolished, and 
no private way was established by law, then the rule I have 
given you would not apply. If it was a crossing that per- 
sons or things passed over, you should look to this fact 
together with all the other facts in determining the ques- 
tion of diligence.” 

The motion was overruled and the defendant excepted. 


Crark & Paces, for plaintiff in error, cited acts of 
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1851-2, p. 109; acts of 1859, p. 64; Code, §§706, 708; acts 
of 1858, p. 955; 18 Ga., 679; 24 1b., 75; 42 Jb., 332; 37 
1b., 593. 


J. J. Fioyp; E. F. Epwarps, for defendant, cited Code, 
$$708, 710, 737, 3033, 3368; 48 Ga., 514; 24 7b., 75. 


BLEcK.ey, Justice. 


Possibly there may be more reasons than one for pro- 
nouncing the charge of the court erroneous; but one good 
reason is enough to condemn the charge, and that such a 
reason exists is absolutely certain. Section 706 of the Code 
is in these words: “ All railroad companies shall keep in 
good order, at their expense, the public roads or private 
ways established pursuant to law, where’ crossed by their 
several roads, and build suitable bridges and make proper 
excavations or embankments, according to the spirit of the 
road laws.” The next section declares what territorial 
extent shall be included in “such crossings.” The next 
section is copied verbatim in the head note, and is evidently 
confined to the voads mentioned in section 706—that is, 
the public roads; for the posts are to be fixed at the pre- 
scribed distance from the center of each of such road cross- 
ings, and the engineer, on arriving at a post, is to blow the 
whistle until arrival at the “public road.” The whole sub- 
ject of legally established private ways is dropped when 
section 708 is reached, the scheme of the legislation being 
common to them and to public roads so far as relates to 
making crossings and keeping them in repair, but not com- 
mon so far as relates to erecting posts, blowing the whistle 
and checking speed. [n approaching the crossing of a 
private way, no special acts of diligence are prescribed hy 
statute, but the special acts enumerated in section 708 of 
the Code are prescribed for observance in approaching 
the crossings of public roads. Whether the particular 
crossing with which this case is concerned was of the one 
class or the other, was one of the questions of fact which 
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the jury ought to have decided, but which they were 
relieved from deciding by the erreneous charge delivered to 
them by the court. For this reason there should be a new 
trial. 

Judgment reversed. 


Batuarp vs. THE Propies’ Bank or NEWNAN. 


An absolute deed made by a debtor to his ereditor as security (the debt- 
or’s wife consenting thereto), is not void as title on account of usury, 
if at the time of its execution there was no law against usury or on 
the subject of usury. 


Deeds. Usury. Before Judge Lesrzr. Campbell Superior 
Court. August Term, 1877. 


The bank brought complaint against Ballard for a lot of 
land, claiming under a deed from John W. Beck, executed 


on March 25th, 1873, with the consent of his wife. The 
defendant claimed under a subsequent deed from the same 
grantor, attacking the prior conveyance as void on account 
of usury. The evidence disclosed that Beck was indebted 
to the bank by a note made for a loan of money after the 
repeal of the usury laws, and to the president of the bank, 
and to a partnership of which said president was a member, 
by notes made prior to the repeal of the usury laws; that 
all these notes included or carried interest at a higher rate 
than seven per cent.; that on the 25th of March, 1873, a 
note was executed by Beck to the bank for a sum equal to 
the aggregate of all these notes, calculated up to the first of 
April following, including the usury ; and that to secure the 
payment of this final note the deed to the bank was execu-— 
ted and delivered. At the same time, according to some of 
the testimony, the bank paid to the president the several 
amounts going to him and his firm, doing this at the instance 
and request of Beck, and the amounts so paid were depos- 
ited in the bank to the president on his personal or indi- 
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vidual account. Other testimony tended to show that the 
notes to the president and his firm were, at his request and 
with Beck’s consent, merged in the new note to the bank, 
in order that the one note and the one deed might cover and 
secure the whole indebtedness to all three of the credi- 
tors. 

In charging the jury the court delivered as law the sub- 
stance of this proposition: “That the deed would be 
infected with usury and the plaintiff could not recover, if 
there was usury in the debts from Beck to the president of 
the bank and his firm, and if these debts, at the request of 
the president and with Beck’s consent, were included in the 
new note and constituted a part of the debt embraced in the 
consideration of the deed.” 

The jury found for the defendant. The plaintiff moved 
for a new trial, among other grounds, because the verdict 
was contrary to law and evidence, and because of error in 
the above charge. 

The motion was sustained, and the defendant excepted. 


Joun S. Biesy ; Tuomas W. Larnam; H. M. Ren, for 
plaintiff in error, cited Tyler on Usury, 346 ; 3 Par. on Con., 
119; 1 Olark’s Ch. R., 252; 20 John., 285; 1 Hoff., 291, 
294, 306, 308; 3 How., 62; 33 N. Y., 55; 5 Conn., 154; 1 
Ga., 416; 108. & M., 89; 13 Ala., 125; 1 Ga., 392; 59 7d., 
546; 22 N. J. Eq. R., 610; 1 C. & P., 396; 3 Saund. 
Pl’d’gs & Ev., §1189; 1 Hall’s Sup’r C’t R., 481, 544; 2 
Starkie, 211; 5 Taunt., 780; 6 Wend., 415; 13 7d., 505 ; 46 
Barb., 272; 14 N. J. Eq. R., 229 ; Cowper, 720; 1 Brown’s 
Ch., 149; Ambler, 371; Comyn on Usury, 94; 19 John., 
496; 7 /b., 196 ; 2 Peters, 527 ; 1 Green’s Ch. R., 453; 9 N. 
J. Eq. R., 807. 


A. D. Frerman, for defendant, cited, as to discretion in 
granting new trials, Zong vs. Gardner, August Term, 1878. 
As to usury, 59 Ga., 616; 5 7b., 779; 54 Zb., 529; 55 Jd., 

29 
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691,412 ; 57 7b., 601. As to priority of deed, Code, §2705; 
27 Ga., 406; 48 7b., 461. 


B.EckeEy, Justice. 


By the act of February 19th, 1873, all laws on the subject 
of usury were repealed. It was after this repeal that the 
new note was given, and the deed was made to secure 
it. There was, therefore, no law in existence by virtue of 
which the deed could become infected. Where there is no 
law there can be no transgression. The deed was legally 
pure, no matter how tainted some of the original notes may 
have been. Under the special facts of the case, other views 
might be urged in support of the deed, but the view we 
have presented will suffice to vindicate the judgment grant- 
ing a new trial. 

Judgment affirmed. 


Miter ¢ al. vs. Spriaut. 


1. A writ of error returnable by law to the August term of the supreme 
court, will not be dismissed for a misdescription of the term in the 
bill of exceptions and in the judge’s mandate to the clerk, the misde- 
scription consisting in writing July term, instead of August term. 

. Though the existence ofa will be proved by parol without objection, 
the presumption, until the will is produced, is, that the realty goes 
where the law casts it. To disturb the ordinary course of descent 
the disherison of the heir must affirmatively appear ; and to effect 
disherison, there must be a devise to some other person. 

. When the court has erroneously ruled out evidence without which 
the plaintiff could not possibly recover, his failure to go on and 
prove other essential facts, will not cure the error and sanctify a 
judgment of non-suit. 


Practice in the Supreme Court. Wills. Presumption. 
Practice in the Superior Court. Non-suit. Before Jamzs 
H. Gurrry Esq., Judge pro hac vice. Clay Superior Court. 
March Term, 1878. 
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The heirs-at-law of John Miller brought ejectment 
against Speight for land. The plaintiffs showed a com- 
plete chain of title from the state to John Miller. 

On the cross-examination of one of the plaintiffs, Joseph 
Miller, he testified that his father, John Miller, left a will 
at his death. He was asked if Miller’s children recognized 
it as his will? To this question plaintiffs objected, but the 
court permitted it answered. The witness answered that 
they did. 

Defendant then moved the court to exclude all testi- 
mony as to who were the heirs-at-law of John Miller. The 
motion was sustained. 

The witness testified further, that after their father’s 
death, the children came together and divided the property 
he had been in possession of, but that there was no division 
of the lot in controversy. 

Plaintiffs proposed to prove that the children agreed to 
set aside the will and to divide the property equally. This 
the court refused to permit. They proposed to ask the 
witness whether tle lot in controversy was bequeathed by 
the will, and whether it had been probated and admitted 
to record? On objection, both questions were excluded. 

Plaintiffs moved to amend the declaration by adding the 
names of the same persons as devisees under the will of 
John Miller. This the court permitted. 

Counsel for plaintiffs then stated that they had never 
heard of any will until then, and asked a continuance in 
order that they might obtain it. This the court refused. 

They then stated that under the rulings of the court they 
would have to submit toa non-suit, and the court so or- 
dered. 

They assign error as follows: 

1. That the court erred in excluding the testimony as to 
who were the heirs-at-law of John Miller. 

2. That the court erred in refusing to allow the witness, 
Joseph Miller, to state whether the will conveyed the lot 
in controversy, and whether it had been probated and re- 
corded. 
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3. That the court erred in admitting proof that there 
was a will, and in excluding evidence as to who were the 
heirs. 

4, That the court erred in overruling the motion for a 
continuance. 

When this case was called, counsel for defendant moved 
to dismiss the writ of error because, under the certificate of 
the judge pro hac vice, the writ was made returnable to 
the July term, 1878, of this court, when, in fact, there was 
no such term. The motion was disposed of as indicated in 
the first head-note. 


Hersert Fretper; R. E. Kennon, for plaintiffs in error, 
cited Code, §$2246, 2483. 


A. Hoop; Jno. T. Crarxe & Son; J. C. Wetts, for de— 
fendant, cited Code, §§2246, 2485, 2445. 


B.EcKLEY, Justice. 


1. The motion to dismiss the writ of error is controlled 
adversely to the movant by 20 @a., 531. 

2. It was error for the court to exclude evidence as to 
who were the heirs-at-law of John Miller. The plaintiffs 
claimed to be such heirs, and had a right to prove it, and 
to keep the proper evidence of their heirship before the 
court and jury. The existence ofa will made no difference, 
nor did their recognition of the will. No will was pro- 
duced, nor was there any evidence of its contents, or that 
it had been admitted to probate. To disturb the ordinary 
course of descent of realty, the disherison of the heirs-at- 
law must affirmatively appear; 12 Ga., 156; 15 Zb., 152. 
Until a will is produced which breaks the course of descent, 
the presumption is that the realty goes where the law casts 
it. There was no evidence that any executor under the 
will had ever qualified, or that there was, or ever had been, 
any representative of theestate. If John Miller died seized, 
and the plaintiffs were his heirs-at-law, they had a prima 
facie case for recovery, so far as title was concerned. 
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8. Granting that under sections 2246 and 2485 of the 
Code, the burden was upon the plaintiffs to prove either 
that the estate was unrepresented, or that the representative 
consented to the bringing of this action, they were not 
obliged to offer evidence to these matters after the court 
had shut out all evidence that they were the heirs of John 
Miller. With a mortal wound in the vitals of their case, 
inflicted by an erroneous ruling of the court, there was 
nothing which they could do for it that would save it from 
expiring before their eyes. To support its extremities when 
it was doomed at the center, was useless for any purpose 
except to render it a more impressive corpse. 

Judgment reversed. 


Wourr & Broruer vs. THe Marierra Paper Manvractrv-— 
riInG Company. 


1. A statute which requires a summons to bear date fifteen days before 
the time of trial, (acts of 1876, pamph., 37) means that there shall 
be at least fifteen days from the date of the summons to the time of 
trial—not that there shall be that number precisely and no more. 

. It is not indispensable to the validity of the judgment of a justice 
court, that it should be rendered upon the tral day named in the 
summons. When, at the request of the defendant, the presiding 
justice continues the case to a given day, though it be more than 
ten days, his jurisidiction is not lost. If, after procuring such con- 
tinuance, the defendant fails to attend at the time appointed, the 
justice may proceed toa hearing on that day, or adjourn over until 
the next day, and then proceed. 


Justice Courts. Summons. Time. Judgments. Be- 
fore Judge Gricz. Bibb Superior Court. October Ad- 
journed Term, 1877. 


The Manufacturing Company brought suit against Wolff 
& Brother on an open account for $25.00, in the justice court 
of the 716th district, G.M. The summons was dated July 
26th, 1877, and returnable on the 14th of the following 
month. On that day William Wolff, one of the defendants, 
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appeared without counsel, exhibited his books to the court 
and denied the justness of the claim. Whereupon the case 
was, at his request, continued to September 4th. On that 
day neither of the defendants appeared, and the court ad- 
journed, at the request of counsel for plaintiff, until the next 
day. On September 5th, without any notice to defendants, 
the court rendered judgment against them. To the execu- 
tion based on this judgment, the defendants filed an affida- 
vit of illegality on the following grounds : 

1. Because the summons in the cause which resulted in 
said execution, bore date more than fifteen days before the 
trial, contrary to the act of February 23d, 1876. 

2. Because the judgment was not rendered on the day to 
which the summons was returnable. 

3. Because the case was continued from August 14, 1877, 
to September 4th, following, a period more than ten days, 
the same not being for providential cause. 

4. Because on said 4th of September the cause was not 
tried, but without notice to defendants, was further con- 
tinued, without providential cause, to September 5, 1877, on 
which day the judgment was rendered. 

The illegality was dismissed by the justice. On certiorari 
to the superior court his ruling was affirmed, and Wolff & 
Brother excepted. 


Wasutineton Dessau, by brief, for plaintiffs in error, cited 
Code §4155; 59 Ga., 532, 603. 


R. F. Lyon; R. W. Parrerson, for defendant, cited Code, 
§4141; acts of 1876, p. 38; 57 Ga., 156, 117; Code, §3335 ; 
27 Ga., 252; Code, §§3671, 4155 ; Dwarris on Stat., 222. 


Biecktey, Justice. 


1. In requiring the summons to bear date fifteen days be- 
fore the time of trial, the statute merely fixes a minimum. 
It does not mean that the interval may not be greater. Cer- 
tainly, it cannot be less. 
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2. The general rule is, that a case pending before a justice 
of the peace is to be tried at the time designated in the 
summons, but continuances are provided for. Code, §4154. 
When a continuance is granted it is to be for such reason- 
able time, not exceeding ten days, as the justice of the peace 
may appoint. Code, §4154. The letter of the law does 
not provide for a continuance beyond ten days, but to ex- 
tend it is a mere error, and does not put the case out of 
court or destroy the jurisdiction. At least, no such effect 
is produced when the continuance is granted, as in the pres- 
ent case, at the request of the party who afterwards com- 
plains. Consent cannot give jurisdiction, but when juris- 
diction is once obtained, there may be the same waivers and 
consents in justice courts as in other courts. The first con- 
tinuance was after appearance by one of the partners, (the 
defendants in the summons) and was granted on the day 
designated in the summons for trial, and took place at his 
request. The plaintiff may have had reason to complain of 
it, but it is difficult to see how the defendants could com- 
plain with the least show of reason. The second contin- 
uance was for one day only, and was rather matter of favor 
to the defendants, as neither of them appeared. It was 
giving them one more day. Surely, they were not hurt by 
it. There was no error. ; 
Judgment affirmed. 


































Crort, executor, e¢ al. vs. Toe Lumpxin CuestaTer Minne 
Company. 







[WaRNER, Chief Justice, was providentially prevented from presiding in this case.] 


Though a corporation has ceased to do business for a long period, say 
ten years, and though it has no officer or agent within the state, and 
though all the stockholders except the complainants are non-resi- 
dents, equity cannot divest it of title to its franchises and real estate 
by decreeing a sale thereof for division among the stockholders— 
certainly not, unless all the absent stockholders are made parties, and 

served by publication or in some other mode. 
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Equity. Corporations. Stockholders. Before Judge 
Lester. Lumpkin Superior Court. April Term, 1878. 


On September 9th, 1876, Croft, as executor of Cameron, 
and another, Stephenson, filed their bill against the Lump- 
—kin Chestatee Mining Company, making, in brief, this case: 
The defendant was incorporated by the General Assembly 
in the year 1866, with a capital stock of $1000,000.09, of 
which complainants own 5,225 shares, of the par value of 
$104,500.00. It acquired lands of large value for mining 
purposes, and worked thereon during the years 1867 and 
1868, taking therefrom gold and other minerals to the 
amount of $20,000.00 or more. All the officers and stock- 
holders of defendant are non-residents. Defendant has not 
prosecuted the work contemplated by its charter since the 
year 1868. The lands owned by it are also valuable for 
farming purposes and could be sold for a large sum, but 
owing to the non-residence of the officers and stock- 
holders no concert of action can he had in effecting a sale. 
— Prayer that a receiver be appointed, that the lands, fran- 
chise, ete., be sold for division among the stockholders, ete. 
The bill contained another element, involving an account- 
ing with complainants for the proceeds of certain stock 
surrendered by them, in common with the other stockhold- 
ers, for the purpose of raising a mining capital, and for the 
proceeds of the gold and other minerals taken in 1867 and 
1868, not material here. | 
The defendant was served by publication. It appeared 
by counsel and demurred. The demurrer was sustained as 
to all the bill except the portion asking for an accounting 
To this judgment the complainants excepted. 


Wier Boyp, for plaintiffs in error, cited Code, §§3085, 
3183, 1688; 7 Ga., 238; 8 Jb. 527; 1 Story’s Eq. Ju., 
§646. Angell & Ames on Corp., §312; acts of 1866, p. 
106 ; acts of 1876, p. 238. 


W. P. Price, for defendant, cited 6 Ga., 1380; 14 Zd., 
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327; 9 Gill & J., 365; Abbott’s Dig. of Cor. 341, 301, 
466, 469, 736, 776; 4 How. Pr. R., 166; 12 Barb., 27; 18 
Cal., 111; 5 Price, 217; 2 Stockton, 480; 14 Howard, 589. 


B.Eckty, Justice. 


For the chartered rights of this corporation, see acts of 
1866, pp., 100, 106 ; acts of 1876, p. 238. The charter has - 
many years to run; no forfeiture has been adjudged; no 
surrender has been made. The court is not called upon to 
presume a surrender from non-user and lapse of time, for 
the bill treats the corporation as a living, subsisting entity.— 
The complaint is that it is indolent, inert, lazy—that it 
won’t work. It has valuable property that might be made 
profitable to the stockholders, but the etockholders are scat- 
tered, and cannot be brought together so as to secure co-op- 
eration and concert. The officers are non-residents of the 
state; so too are the stockholders, the complainants ex- 
cepted. A corporation thus situated is undoubtedly a slug- 
gish body, and how to move it may not be easy to find 
out. The object of the bill is not to move it but to strip it. 
But while it is alive, can this be done? If it were dead, it 
would be an easy prey; but as long as it lives its property 
and franchises are its own, and how is a court of equity 
to terminate its right to them by a decree? In the absence 
of statutory provisions applicable to this case, has chancery 
this power? See 1 Edwards Ch. R., 84. It isa mistake to 
rest such a bill as the present on the law of partition. Real 
estate is partitioned among the owners, so as to give 
each his part in severalty; but here the corporation is 
sole owner ; the stockholders do not own the property or 
any part of it; what they own is the stock. It may be that! 
analogies drawn from partition, or from some other head of 
the law, may be found to guide a court of equity in divid- 
ing out the assets of a living corporation, but if so, all the, 
stockkholders should be parties to the bill. Those of them 
who are non-residents could probably be served by publica- 





468 SUPREME COURT OF GEORGIA. 
Rosser vs. Cheney e¢ ai. 


tion if other service were impracticable. All we rule at 
present, is, that on the bill as presented to the court below, 
that court did not err in dismissing so much of it as was not 
pertinent to the account. 

Judgment affirmed. 


Rossrr vs. Cuoenety et al. 


. Asruled by this court in 54 Ga., 168, the purchaser and those claiming 
under him, are charged with notice of the recitals in the deed from 
Russell to Cheney and wife. The verdict was contrary to law as 
applicable to the facts in evidence, and there was no error in grant- 
ing a new trial. 

. The curative provision in the constitution of 1877, in relation to 
the sale of homesteads, is not applicable to a sale not approved by 
the ordinary. 


Ejectment. Deeds. Notice. Vendor and purchaser. 
Before Judge Hatt. Rockdale Superior Court. April 
Term, 1878. 


The ejectment suit of Cheney vs. Rogers, reported in 54 
Ga., 168, was enjoined by a bill filed by Rosser, under 
whom Rogers held. The two cases were tried together, 
and resulted in a verdict for the defendant in ejectment. 
Mrs. Cheney moved for a new trial. The motion was sus- 
tained and Rosser excepted. 

It is only necessary to state that the court excluded all 
testimony tending to show that those holding under Mrs. 
Cheney purchased without notice, that the land in contro- 
versy represented the proceeds of homestead property, and 
charged that they were all bound by the recitals in the deed 
from Russell to Mr. and Mrs. Cheney, to the effect that 
“the said sum of money invested in the land for which this 
deed is made, is the proceeds arising from the sale of a 
homestead set apart by the court of ordinary of Jasper county, 
Georgia, to William R. Cheney, his wife and children, by 
virtue of an order from said court.” 
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The jury found in the teeth of these rulings, and hence 
the new trial was ordered. 









J. J. Froyp; J. C. Barton, for plaintiff in error, cited 
Kerr on F. & M., 102, 108, 248, 257, 255. 








Crark & Pace, for defendants. 


BiEck.ey, Justice. 






1. The ruling made in 54 Ga., 168, ina branch of this same 
litigation, must, if steadily kept in view and pursued to its 
consequences, control the result in favor of the beneficiaries 
of the homestead. According to that ruling, the first pur- 
chaser and those claiming under him, stand charged in law 
with notice of the recitals in the deed from Russell to Che- 
ney and wife. That deed forms a link in the chain of their 
title, and this court has held that its recitals affect them, 
whether they examined it or not. They might and ought 
to have examined it, and are in the same situation as if they 
had examined it. Notice is not synonymous with knowl- 
edge, but hasa much broader signification. If a person either 
knows a thing or is legally bound to inform himself of it, he 
has notice. The law is not indulgent to ignorance where 
diligence has been omitted. The verdict of the jury was 
contrary to the law as heretofore laid down by this court, 
in the application of that law to the facts in evidence, and 
the grant of a new trial was inevitable. 

2. The curative provision in the constitution of 1877, in 
relation to the sale of homesteads, cannot be extended to the 
present case, for the reason that that provision, as we con- 
strue it, was intended to operate only where the parties had 
pursued the statutory mode of conveying the property in 
question. That mode required the approval of the ordi- 
nary to be indorsed upon the deed. Code, §2025. Here 
there was no approval indorsed, and, so far as appears, the 
ordinary was not consulted in relation to the sale of this par- 
ticular property. That he may have approved the sale of 
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the homestead proper, the proceeds of which sale were in- 
vested in this land, would not dispense with a like approval 
when the second sale was attempted. Doubtless, the consti- 
tution could be applied between the parties to the former 
sale, if the property which was the subject of that sale were 
to come in cuntroversy. 

Judgment affirmed. 


Hart vs. Tuomas & Company. 


1. When a suitor having two counsel employed, goes to trial in the 
absence of one of them, it is not good ground for a new trial that 
the absence was the result of providential cause, such as serious 
illness of the absentee’s wife, and that the client and associate 
counsel were not informed of such cause in time to move for a con- 
tinuance, the fact being that the absent counsel might have informed 
them in due time, or that they, by diligent inquiry, might have 
acquired the information. 

. The superior court will not give leave to withdraw a claim when it 
appears that the statutory right to withdraw has already been exer- 
cised and exhausted in disposing of a prior claim. 


Continuance. Claim. Before Judge Crisp. Sumter 
Superior Court. October Adjourned Term, 1877. 


An execution in favor of Thomas & Co. was levied upon 
certain realty and personalty as the property of the defend- 
ant, J. N. Hart. A claim was interposed by Mary E. Hart. 
The jury found the property subject. The claimant moved 
for a new trial upon the following grounds: 

1. Because at the time this case was tried, January 31st, 
her leading counsel, Lanier & Anderson, were absent. Mr. 
Lanier was the member of the firm who always had especial 
charge of this case, and who was always present in her 
behalf when necessary. At the time of the trial he was 
providentially detained at home by the serious illness of 
his wife, which fact was known neither to herself nor her 
other counsel at the time her case was called. 

2. Because the court refused to allow claimant to with- 
draw her claim. 
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Two affidavits of Mr. Lanier were introduced fully sup- 
porting the statements made in the first ground; but they 
also showed that his wife had been ill since the 2d of Janu- 
ary, requiring his constant attention, and did not disclose 
any reason why this condition of affairs was not sooner 
made known to his client or his associate counsel. 

As to the second ground, the minutes disclosed to the 
court that claimant had already once exercised her right of 
withdrawal. 

The motion was overruled, and claimant excepted. 












Auten Fort; Lanter & Anperson, for plaintiff in error, 
cited 10 Ga., 85; 16 Lb., 526; 33 7b., 248; 45 Zbd., 538. 







Gurrry & Son, for defendants. 


Buieckey, Justice. 







1. If not ready for action because one of the commanders 
is not in position, there should be communication with the 
absentee, if practicable, and a postponement until he comes 
up. To strike for victory in his absence, and, after the field 
is lost, not abide by defeat, is contrary to all sound rules of 
forensic combat. It is more than probable, that by the use 
of due diligence the cause of absence might have been known 
in ample time to move for a continuance. There was prob- 
ably both railroad and telegraphic communication open be- 
tween the place: where the counsel was detained and the 
place where the court was held, the former being Macon 
and the latter Americus. 

2. Withdrawal of a claim is permitted by statute once 
only. When the right has been exercised, it is exhausted, 
and the second claim cannot be withdrawn. 

Judgment affirmed. 
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Taytor vs. THOMAS.. 


. After all laws upon the subject of usury were repealed, and before 
any re-enactment thereof, it was competent for the parties to increase 
the rate of interest upon a pre-existing contract, and to stipulate for 
computing interest at the conventional rate from any time whatso- 
ever, past, present or future. 

. Future indulgence for a definite period (the debt being past due), 
was a sufficient consideration for the agreement to pay increased 
interest ; and where the consideration was not expressed in the 
written promise, the same was provable by evidence aliunde. Asub- 
sequent admission or acknowledgment in writing, signed by the 
debtor, was competent evidence. 

. An agreement that the mortgage lien shall cease on payment of 
a part of the debt, is in conflict with the written condition 
of the mortgage, the latter being, in effect, that the lien shall cease 
on payment of the whole debt. Moreover, a contract to pay a given 
part of the debt is not complied with by paying a less part. 

. On the facts in the record, the exceptions to the auditor’s report 
were not sustainable. 


Mortgage. Usury. Contracts. Evidence. Before Judge 


Crisp. Lee Superior Court. March Term, 1878. 


Thomas instituted proceedings to foreclose a mortgage 
executed on March 15th, 1875, to secure the following notes : 
“*$3,000.00. 

On or before the first day of January, 1873, I promise to pay to 
G. W. Thomas or bearer, $3,000.00, for value received. October 
16th, 1871. (Signed) ELEAZER TAYLOR.” 

Attached to this note were the following : 

‘I agree and promise to pay on my above note, interest at the rate of 
18 per cent. per annum from the first of January last until fully paid. 
April 21st, 1878. (Signed) E, TayYLor.” 

‘From the 15th of March, 1875, I will oniy require interest at tho 
rate of 12 per cent. perannum. March 15th, 1875. 

(Signed) G. W. THomas.” 

“‘Credits—October 25th, 1878, $447.30; January 3d, 1877, $892.55.” 

“‘Ten days after date I promise to pay G. W. Thomas or bearer, 
$250.00, for value received, with interest at the rate of 12-per cent. per 
annum from date. March 15th, 1875. 

(Signed) E. TAyLor.” 

In connection with the first note, on April 1st, 1876, 


Taylor executed a declaration of the consideration which 
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moved him to increase the rate of interest, as appears by his 
agreement of April 21st, 1873, as follows: 


“J, Eleazer Taylor, do hereby declare that the said consideration was 
that said George W. Thomas did, and was to, allow me indulgence on 
said note up to March 15th 1875, which indulgence said George W. 
Thomas has fully and duly allowed me in good faith, and in pursuance 
of said contract.” 


The respondent pleaded as follows: 

1. The general issue. 

2. That the agreement to increase the rate of interest was 
without consideration and void; that the pretended ratifi- 
cation of April 1st, 1876, was a mere shift and device to 
evade the usury laws, and that respondent signed the same 
with the distinct understanding that he was to be allowed 
further indulgence for one year, or some such time; 
that petitioner violated his contract and commenced suit to 
the next ensuing term of Sumter superior court. 

3. That the mortgage was executed with the understand- 
ing and agreement that when $1,500.00 was paid thereon, it 
was to be released and canceled ; that respondent has paid 
$1.300.00, or some such sum, and that, therefore, a fore- 
closure should not be allowed except for $200.00. 

A reference to an auditor was had to report the amount 
due on the notes, who found it to be $4,259.72. In his cal- 
culation, interest was charged at the rate specified in the 
agreements attached to the large note. Exceptions were 
filed, presenting, in substance, the same questions as are 
made by the pleas. 

On demurrer, the court struck the third plea and the 
exceptions to the auditor’s report. 

The case made by the parol testimony did not vary mate- 
rially from that presented by the notes, mortgage, contracts, 
etc., above set forth. 

The jury sustained the report and found for the peti- 
tioner. The respondent moved for a new trial because the 
court erred in sustaining the demurrer to the third plea and 
to the exceptions to the report. The motion was overruled 
and respondent excepted. 
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W. A. Hawkins; Aten Fort, for plaintiff in error. 
Gurrry & Son, for defendant. 
Buiecktey, Justice. 


1. All laws upon the subject of usury were repealed. 
Whilst they stood repealed, a new stipulation in writing for 
interest was added to a contract which had been made be- 
fore the repeal. This new stipulation reached back and 
provided for the computation of interest at the agreed rate 
from a time anterior to the date of repeal. The agreed 
rate was in excess of the limit to which lawful interest had 
been restricted whilst the usury laws were in force. Did 
this invalidate the new stipulation? Undoubtedly it did 
not, for no law was violated. There was no public or legis- 
lative will in respect to the rate of interest, or in respect to 
the period of time during which the agreed rate should be 
counted. The sole rule was the will of the contracting par- 
ties. The law said, do as you please ; interest is open to 
free trade. With this broad license, all contracting parties 
could make their own terms, and apply them to any time 
whatsoever, past, present or future. 

2. As every contract requires some consideration to sup- 
port it, the agreement for increased interest on a pre-existing 
debt would be a nude pact unless based on a consideration. 
Future indulgence for a definite period (the debt being past 
due) is consideration enough. And it was provable by evi- 
dence aliwnde. 57 Ga., 319 (2). The debtor’s subsequent 
admission or acknowledgement in writing, signed by him 
was competent evidence. 

3. There surely is a difference between the condition in a 
mortgage that the lien shall cease upon payment of the 
whole debt, and an alleged agreement that it shall cease on 
the payment of a part of the debt. By no means can the 
two things be reconciled; the conflict is so obvious that 
whoever can discern that the whole is greater than a part, 
cannot fail to perceive it. It is equally manifest that a 
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contract to pay a given part of the debt is not complied 
with by paying a less part. Performance of the alleged 
parol agreement was thus not averred in the plea, even if 
that would have sufficed. 

4. The order of reference to an auditor was only to take 
the account. Hence, some of the exceptions to the report, 
perhaps all of them, were, in strictness of practice, inappli- 
cable. On the facts in the record none of the exceptions can 
be sustained. 

Judgment affirmed. 


Parrott & Broruer vs. JoHNsoN. 


. The testimony of one holding the position of chemist to the depart- 
mect of agriculture, for the analysis of fertilizers, is not udmissible, 
if tbe fact to which it relates seems to rest on hearsay, rather than 
on personal knowledge. Thus, where the quality and effects of a 
certain commercial fertilizer are in question, and the chemist, 
answering to interrogatories, says, ‘‘tests of this guano made in 
different parts of the state by the department of agriculture, have 
been satisfactory as to its value as a food for plants,” the answer 
is incompetent testimony. 

. Where both parties have introduced evidence, the jury should not 
be instructed to the effect, that if they believe from the evidence of 
the plaintiff thus and so, then it would devolve on the defendant to 
show clearly thus and so, It is not obligatory upon the jury to 
divide the evidence into two parts, and determine their belief pro- 
visionally by one of the parts only, but they may, if they please, 
consider the evidence as a whole in all the stages of their delibera- 
tion. 

. If a farmer, in dividing the crop between himself and his tenants, 
has received from them half the price which he had contracted to pay 
for a worthless fertilizer used in producing the crop, they not object- 
ing to the terms of settlement, he may afterwards bind himself by a 
promise to refund on condition that he shall be successful in resist- 
ing a suit for the price of the fertilizer, brought against him by the 
holder of his note givent herefor. Such a promise would have the 
support of a strong morul obligation at least. 

. Evidence called im the motion for new trial newly discovered, can- 
not be considered in passing upon the motion, where no affidavit 
has been made touching the discovery—no affidavit of the time, or 
even of the fact of discovery. 

30 
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. The defense pleaded was express warranty of the fertilizer, and 
breach thereof. Express warranty was not proved. Breach of 
implied warranty was not pleaded, nor was it established by evidence 
with that certainty contemplated in 51 Ga., 298, and in 53 Ga., 635 


Evidence. Charge of Court. Contracts. Warranty. 
New trial. Before Judge Hmzyrer. DeKalb Superior 
Court. March Term, 1878. 


Parrott & Brother brought complaint against Johnson on 
a note for $195.75, dated April 4, 1876, and due on or before 
November Ist next thereafter, given for guano sold. The 
defendant pleaded that he was a farmer, had purchased the 
guano on the express warranty of plaintiff that it was well 
adapted to the cultivation of cotton, and that the warranty 
had failed in that the article bought as aforesaid had proved 
valueless. 

The evidence was somewhat conflicting, but failed to show 
that the guano was not suitable to the purpose for which 
purchased. As an effort to prove a breach of warranty it 
was exceedingly weak. It was shown by plaintiffs that de- 
‘fendant cultivated his lands by tenants under contracts that 
he was to pay for one-half the guano, furnish stock, ete., and 
to receive one-half the crop; that in settlements had with 
his tenants he retained half the price of the fertilizer as the 
amount due therefor by them. It wasshown by defendant 
that some time in the spring or summer of 1877, he promised 
said tenants to refund the amount thus paid by them, after 
deducting expenses, if he was successful in this litigation. 
There was no evidence of any express warranty. 

The jury found for the defendant. The plaintiffs moved 
for a néw trial upon substantially the following grounds : 

1. Because the court erred in refusing to carge as fol- 
lows: “If the evidence disclosed the fact that defendant 
had received pay for one-half of the guano unconditionally 
from his tenants, but afterwards defendant had promised to 
refund a part of the money if he gained the suit, in order 
that said payment would not prejudice his defense in said 








AUGUST TERM, 1878. 477 


Parrott & Brother vs. Johnson. 














suit with plaintiffs ; and it should further appear, that said 
tenants’ contracts had nothing to do with plaintiffs and de- 
fendant’s contract, and that the tenants had no idea of trying 
to recover anything back from defendant; then, in that 
event, it would go to the credit of plaintiffs, and defendant 
would be liable for that amount.” 

2. Because the court erred in excluding the testimony of 
Land. (This is fully reported in the first head note.) 

3. Because the court erred in refusing to charge as fol- 
lows: “Ifthe jury believe from the evidence for plaintiffs, 
that the guano was merchantable and reasonably suited for 
the purpose intended, then it would devolve upon defend- 
ant to show clearly that his failure to realize a benefit from 
the guano, and to make a good crop, was caused by no fault of 
his, but resulted from the worthlessness of the guano, be- 
fore he would be entitled to a verdict.” 
4, Because of certain newly discovered evidence. 

This last ground was unsupported by the usual affidavits. 
The motion was overruled, and the plaintiffs excepted. 



















Remuarpr & Hooks, for plaintiffs in error. 


L. J. Wun, for defendant. 






B.EcKELEy, Justice. 










1. The tests spoken of by the chemist do not appear to 
have been made by himself, but by the department of agri- 
culture. Whether he assisted in them is not stated, nor is 
it stated that they were conducted under his observation. 

2. Both parties introduced evidence. The jury could 
look at the whole case, and were not bound to distinguish 
the effect of the plaintiffs’ evidence separately considered. 

3. If the defendant had collected from his tenants what 
he ought in equity and good conscience to refund, his prom- 
ise to refund would not be without the consideration, at 
least, of a strong moral duty. Granting that he could not 
be constrained to perform it, he should not be obstructed in 
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his purpose to perform voluntarily. While going forward 
of his own volition, he should not be pushed off of the 
path. But we do not see why performance might not be 
enforced. We think it could be. 

4. Mere assertion that evidence has been discovered since 
the trial is of no value. The usual affidavits should be 
superadded. 

5. The defense pleaded was not proved. Neither was a 
breach of implied warranty proved with that degree of cer- 
tainty heretofore held requisite. A new trial should have 
been granted for deficient evidence. 

Judgment reversed. 


Krrxianp vs. Wanps, guardian. 


At administrator’s sale, whether public or private, the rule is caveat 
emptor. When the sale is of wild lands on a credit, and a bond for 
titles is given by the administrator to the purchaser, representations 
made by the former to the latter, concerning the title, twelve months 
afterwards, on executing a deed and taking a mortgage upon the 
land for security of the purchase money, will not be cause for re- 
scision, or for withholding payment of the price. Such representa- 
tions will constitute no defense to an ordinary suit upon the note, 
or to a rule to foreclose the mortgage. As the sale itself was with- 
out fraud, and asthe lands were bound from the beginning for their 
own purchase money, and as the purchaser was liable therefor out of 
his general estate, the representations complained of, even if false 
and fraudulent, were productive of no damage. 


Administrators and executors. Sales. Rescision. Be- 
fore Judge Kippoo. Miller Superior Court. April Term, 
1878. 


Wade, as guardian of the heirs of Stafford, brought com- 
plaint against Kirkland, on a note dated May 9th, 1873, due 
by January 1st thereafter, for $1,492.00. He also com- 
menced proceedings to foreclose a mortgage given to secure 
the payment of the note. The two cases were, by consent, 
tried together. 
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The defendant pleaded that the note was given for lands 
purchased from Wade, as administrator of the estate of 
Stafford, the title to which the latter represented to be per- 
fect ; that the purchase was made upon the faith of this 
representation ; that no legal title had been made to him. 
and, therefore, the consideration had failed ; that he had 
expended money in making improvements, etc. He prayed 
rescission and general relief. 

The evidence presented the following facts: Wade, as 
administrator of Stafford, was, by order of the court of ordi- 
nary, authorized to sell the wild lands belonging to the es- 
tate at private sale. Under this authority, in the spring of 
1872, he sold to Kirkland, taking note for purchase money, 
and giving bond for title. Kirkland having failed to meet 
his note in the fall of 1872, when it matured, Wade pro- 
posed to him to take up the bond, execute deed, and take 
note secured by mortgage for purchase money. This trans- 
action took place on May 9th, 1873. The change was made 
for the purpose of enabling Wade to wind up the adminis- 
tration of the Stafford estate, and to transfer the note and 
mortgage to himself as guardian. He then told Kirkland 
that he did not have the other title papers, but thought they 
were in possession of his brother, the executor of his 
father’s estate, who was absent in Rome. He also stated 
that the title of the Stafford estate to the lands was good, 
and he still insists that such is the fact. He has, after 
thorough search, been unable to find the title papers. They 
have been lost or destroyed. Kirkland has ma‘e several 
propositions to rescind, based on his inability to pay, but 
not on defect of title. Kirkland’s possession had not been 
interfered within any way. No suit had been commenced 
against him, nor wasany threatened. The main reason why 
he feared an adverse claimant was the failure of Wade to 
furnish him with the title papers. In all these matters 
Wade acted solely in his capacity as administrator. 

The court charged substantially the principle enunciated 
in the head note. The jury found for the plainti#. The 
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defendant moved for a new trial upon numerous grounds, 
and amongst them, because of error in the charge above 
alluded to. The motion was overruled and the defendant 


excepted. 


I. A. Bush; Fremine & Russert, by R. N. Exy, for 
plaintiff in error, cited, 2 Gu., 442 ; 6 7d., 220 ; 16 7b., 432 ; 
93 Th., 26; 43 [b., 579; 8 1b., 236; 38 7b., 558; 47b., 148; 
Code, §$3174, 2555, 2556. 


A. C. Saerrietp; E. C. Bowser, for defendent, Caveat 
emptor, Code, $$2622, 2563, 2651; 8 Ga., 236. Cancella- 
tion, 10 Ga., 127; 55 Ib., 152, 164, 288. 


BLEcKLEY, Justice. 


The case, though it has many sprangles in the record, has 
a solid nucleus which controls it. The purchase was of 
wild land sold by an administrator at private sale, under 


an order of the court of ordinary. There was no fraud or 
misrepresentation in that sale. Tothe purchaser, the maxim 
of caveat emptorapplied. He incurred a debt for the agreed 
purchase money, whether the intestate ever had a title to 
the land or not. That debt he afterwards, on receiving a 
conveyance from the administrator, secured by a mortgage 
upon the land. It was then, if ever, that the administrator 
misrepresented the intestate’s title. But what harm was 
done by the alleged misrepresentation? It drew the pur- 
chaser into no liability which he had not already incurred. 
The land, under the bond for titles as well as under the 
mortgage, was liable for its own purchase money. And 
the purchaser’s general estate was just as liable for it before 
the mortgage was given, as it was afterwards. The only 
fruit of the alleged misrepresentation was the mortgage, but 
the giving of a mortgage upon land which was already 
bound as effectually, if not more effectually, for its own 
purchase money, was productive of no damage. So this 
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litigation is really about nothing. Fraud or no fraud, no- 
body has been hurt in the least. 
Judgment affirmed. 


Newsome vs. Tue Strate or GroraiA. 


1. A showing for a continuance upon the ground of the absence of a 
witness, is insufficient if it omits to state that the application is not 
made for the purpose of delay. In this case, the counter-showing 
made by the state is strongly suggestive that the application was 
for delay only. 

. Evidence that the prisoner carried his pistol openly and fully ex- 
posed to view, at the time of his arrest on another charge, and for 
some days previously, is not in conflict with other testimony that he 
carried it concealed a short time after that arrest took place, and 
whilst he was still in custody. 


Criminal law. Continuance. Evidence. Before Judge 
Crisp. Lee Superior Court. March Term, 1878. 


Newsome was placed on trial fur carrying concealed wea- 
pons. He pleaded not guilty. Raley testified that in No- 
vember, 1876, he arrested defendant on Green’s plantation ; 
that after a few minutes conversation with one Glaze, he 
left with his prisoner; that after taking him a quarter of a 
mile from place of arrest, witness asked him if he had a 
pistol, when he drew one from his pocket; that the pistol 
had been concealed prior to this time. 

Two witnesses for the defendant testified that he was 
carrying the pistol fully exposed to view at the time of his 
arrest. One of them stated that he had been so carrying 
the weapon for several days, and up to the time of his arrest. 

He was found guilty. A motion for new trial was made, 
because the verdict was contrary to law and evidence, and 
because the court overruled a motion for continuance based 
on the following showing: 

Defendant stated, under oath, that a witness whom he had 
had subpeenaed, Fletcher, by name, was absent without his 
consent ; that this witness was present at the time charged 
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in the indictment, and would testify that he carried the 
pistol openly and fully exposed to view; that defendant 
expected to have him present at the next term of court. 

In response to this motion, the prosecution showed that 
Fletcher was not present at the time defendant drew his 
pistol, and, of course, could not have seen it. 

The prosecution also agreed to confine its case to what 
occurred after Raley and his prisoner had left Glaze and 
Fletcher. 

The motion was overruled, and defendant excepted. 


ALLEN Fort; Smmons & Smumons, for plaintiff in error. 


C. B. Hunson, solicitor-general, by B. P. Hotris; W. A. 
Hawkins, for the state. 


BuiEcKLey, Justice. 


1. Irrespective of the counter-showing made by the state, 
the prisoner’s showing for a continuance was insufficient. 
It did not state that the application was not made for delay, 
and that statement was requisite to complete it. Code, 
$3522. Very likely the omission was intentional, for the 
counter-showing is strongly suggestive that the application 
was for delay only. 

2. The witnesses for the defendant made no impression 
whatever on the state’s case. They did not touch it. At 
the time of his arrest, and for some days previously, the 
defendant carried his pistol openly and fully exposed to 
view. But the state proved that he adopted another mode 
of carrying it after his arrest. Being a prisoner did not 
not give him the right to conceal his arms about his person. 
There was no conflict in the evidence. 

Judgment affirmed. 


ANSLEY vs. JORDAN. 


1. Prima facie, the measure of recovery in behalf of an employee who 
is wrongfully dismissed pending the term, and who sues after the 
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term of hiring has expired, is full pay at the contract rate. In order 
to mitigate the recovery by reason of earnings which the dismissed 
employee realized, or might have realized, in serving other employ- 
ers, intermediate the dismissal and the expiration of the term, the 
mitigating facts must be proved as matter of defense, and to lay the 
foundation for proving them, they should, in Georgia practice, be 
specially pleaded. 

. Where the undertaking of the defendant was to furnish board as 
well as pay wages, and it appeared in evidence that the employee 
accepted other employment immediately after his dismissal by the 
defendant, and that he was boarded by the new employers as com- 
pensation for his services, the item of board, while it was thus fur- 
nished, is not an element of recovery against the defendant, there be- 
ing no suggestion that the board was in any respect inferior to that 
which the defendant was bound to supply. 

. Though interest on the unpaid wages was not expressly claimed 
in the declaration, the jury could allow interest from the time the 
wages became due according to the terms of the contract, the aggre- 
gate of the verdict being much less than the amount laid in the ad 
damnum. 

. The charge of the court was not erroneous in failing to specify the 
particular acts and omissions which would justify the employer in 
discharging his employee, no request to enter into such details hav- 
ing been made. 

. In “‘ holding” that it was not competent for the defendant to show 
so and so, there was no necessary error; for it does not appear that 
the defendant offered evidence to the point; neither does it appear 
at what stage of the proceedings, or under what circumstances, the 
holding complained of took place. 

. The plaintiff having proved by her minor son that he made, for his 
mother, the contract alleged in the declaration, there was sufficient 
evidence of the contratt to prevent a non-suit. 

. An amendment substituting one plaintiff :for another will stand, 
unless objection thereto be urged in due time. 

. The question of the right to appeal does not arise on a motion for a 
new trial. 


Master and servant. Contracts. Damages. Interest. 
Charge of court. Non-suit. Amendment. Parties. Ap- 
peal. New trial. Before Judge Crawrorp. Marion 
Superior Court. April Term, 1878. 


On October 26th, 1876, Jordan brought complaint against 
Ansley for breach of contract, alleging that on October Ist, 
1875, defendant promised to pay plaintiff $180.00 and to 
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board him, for his services as clerk from the day above “ 
stated until October 1st, 1876; that the board was worth 
$12.50 per month ; that on May 15th, 1876, defendant dis- 
charged him without cause, to his damage $500.00. The 
defendant pleaded in abatement the minority of the 
plaintiff at the commencement of suit; in bar, the general 
issue ; specially, non-performance of duty and disobedience 
of instructions; in confession and avoidance, set-off of 
$67.50. There was no dispute about the set-off. It was 
admitted as correct. 

On April 19th, 1877, the declaration was amended by 
substituting Ann Jordan, the mother of plaintiff, as a party 
in his stead, he being a minor. Service of the amendment 
was made on the 15th of the following October. The trial 
was had at April term, 1878. 

The evidence for the plaintiff presented the following 
facts: The contract was made as alleged by Jordan with 
defendant for his mother, the plaintiff, except that the 


amount to be paid in money was $175.00. Jordan was a 
minor, and was discharged as alleged without cause. He 
always performed his duty and obeyed instructions. The 
value of board was proved. 

At the close of the testimony for plaintiff the defendant 
moved for a non-suit, because the proof showed that no 
contract was made between the plaintiff and the defendant. 


~ 


The motion was overruled. ° 

The evidence for the defendant did not vary from that 
for the plaintiff as to the contract or time of discharge, 
except that it showed the term of employment to have been 
until November Ist, 1876. Testimony was introduced 
tending to show that the contract was made with Jordan 
alone, without any reference to his mother; that he failed 
to perform his duty and had disobeyed instructions. It was 
proved that on the day of his discharge Jordan obtained 
other employment, for which his board was allowed him. 

The jury found for the plaintiff $163.75, with interest 
from October Ist, 1876. The defendant moved for a new 
trial upon the following grounds : 
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1. Because the court refused to sustain the motion for 
non-suit. 

2. Because the court refused to charge, that if the jury 
believed from the evidence that Jordan did not incur any 
expense for board by reason of his discharge, then plaintiff 
cannot recover anything for that purpose. 

3. Because the court held that it was not competent for 
defendant to show that Jordan procured employment at 
once, and the value of such services. 

As to this ground, it is proper to state that there is noth- 
ing in the record or bill of exceptions to illustrate it; noth- 
ing to show that such proof was offered and rejected, or at 
what stage of the case such ruling was made, if made at all. 

4. Because no interest can be recovered on unliquidated 
damages. 

5. Because the charge was too general in this, that the 
court charged that “the contract being proven, if it were, 
the real question for the jury to consider was whether Jor- 
dan was discharged without just cause, then plaintiff was 
entitled to recover; if for sufficient cause, then she was 
not,” The court should have charged specially, 1st, as to 
what acts of Jordan would have been sufficient to authorize 
the discharge ; and, 2d, what omissions on his part would 
have authorized such action. 

6. Because the court erred in holding that the defendant 
had not the right of appeal. 

7. Because the amount found for plaintiff was excessive, 
and because the verdict was contrary to the law and the 
evidence. 

The motion was overruled and the defendant excepted. 


B. B. Hinton, for plaintiff in error, cited, cn non-suit, 
Code, $§3263, 3479, 3480; 10 Ga., 580; 14 7d., 320; 18 
Ib., 399 , 20 7b., 35. Competent to show other employ- 
ment., Chit. on Con., 592; 14 Penn., 293; 34 Me., 102; 9 
Miss., 218; 10 7d., 609; 2 Tenn., 605; 24 Ala., 194; 5 
Ind., 115. Interest, Code, §2056. 
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Prasopy & Brannon; W. B. & R. E. Burt, for defend- 
ant, cited Code, §§2947, 2945, 2940; 8 Ga., 190; 20 Jb., 
157; 54 Jb., 266. 


BLEcKLEy, Justice. 


1. As to the proper measure of damages, generally, in a case 
like the present, see 8 Ga., 190; 21 76., 157 ; 54 7b., 266 ; 56 
Ib., 497; Wood on Master & Servant, 247. If there are 
mitigating facts, such as that earnings were realized, or 
might have been, between the wrongful dismissal and the 
end of the term, this is matter of defense, and, under the 
system of practice in this state, should be pleaded. Unless 
pleaded, evidence on the subject may be rejected. Here 
the appropriate plea was wanting. 

2. The action was for the value of the employee’s board, 
as well as for his money wages. It appeared in evidence 
that he accepted other employment immediately after he | 
was dismissed by the defendant, and that he was boarded 
by his new employers as compensation for his services. 
There was no suggestion that the board thus obtained was 
inferior to that which the defendant was obligated to furnish. 
The new employers, it would seem, continued to supply 
board until the term expired for which the defendant had 
engaged to furnish it; and the labor which would have 
paid for it tothe defendant did pay for it tothe others. In 
respect to board, then, the employee, or his mother, sus- 
tained no damage by the wrongful discharge. From the 
amount of the verdict, the set-off pleaded being admitted, it 
is evident that the jury augmented their tinding by the 
value of the board. To this extent the recovery was exces- 
sive. 

3. The amount of the money wages was liquidated by 
the contract, and would bear interest from the time payment 
ought to have been made. Code, §2056. Damages may, 
in a proper case, be increased by the addition of interest. 
Code, §2945. As to there being no express claim for, or 
mention of interest in the declaration, we think that imma- 
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terial. The declaration states the contract, the terms of it, 
and the breach, and lays the damages at a much larger 
amount than the jury found, including interest. 

4. If the court had been requested to specify in its 
charge to the jury, what particular acts and omissions would 
justify discharging an employee, it would most probably 
have done so, in so far as was practicable without trenching 
upon the province of the jury. But no request of the sort 
was made, and the court was excusable for not entering 
into such details unasked. 58 Ga., 157. A liberal trust in 
the capacity of the jury to cope with such matters without — 
over-minute instructions, should be encouraged rather than 
discouraged. There is more danger of overcharging than 
of undercharging, where so plain a transaction as turning 
off a hired man before his time is out, is under investigation. 

5. One or more “ holdings” of the court are complained 
of in the motion for a new trial, as that the court erred in 
holding that the defendant had not the right of appeal, and 
that it was not competent for the defendant to show that the 
discharged employee procured employment at once else- 
where,ete. At what stage of the proceedings, or under what 
circumstances, these holdings took place is not explained. It is 
not stated that the defendant offered evidence, and that some 
of the obnoxious holdings were made in excluding it. Be- 
sides, as we have seen, the pleadings were not such as to 
entitle the defendant to get in more evidence than was 
admitted. In point of fact, it came before the jury in the 
testimony that the employee did find employment from 
others, and that he was boarded by way of compensation. 

6. The motion for a non-suit was predicated upon the 
alledged failure of the evidence to connect the plaintiff 
with the contract. The employee was the minor son of 
the plaintiff, and he testified that he made for his mother 
the contract, and then set out its terms. “ For his mother,” 
may be understood to mean as her agent, or on her behalf, 
or as her representative. Apart from the question of legal 
right in her to his services during his minority, on which 
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nothing need be laid down, it was certainly competent for 
him to consent to be hired out by her, and to represent her in 
making the contract. If she had not previously authorized 
him to make the contract for her, or in her stead, she could, 
and, as may be inferred from her position in this suit, did 
ratify his act. A non-suit was properly refused. 

7. A suit commenced by an infant is not void. Code, 
§3263. The substitution of the mother by amendment, un- 
less she had come into the suit to prosecute the infant’s right 
rather than her own right, was out of order; but it seems 
not to have been objected to in proper time, and now it is 
too late. 47 Ga., 596. 

8. It seems superfluous to say that the question of the 
right to appeal does not arise upon a motion for a new trial. 

The evidence was conflicting, and the jury took it most 
strongly in favor of the plaintiff below. So taken, it would 
warrant the verdict except as to the part of it dependent 
upon the item of board. No new trial is necessary to elimi- 
nate this excess, as the evidence in the record is distinct 
touching amounts, dates, ete. Let the judgment be reversed 
as to all of the recovery except $107.50, with interest 
thereon from October 1st, 1876. As to this amount, when 
the excess is remitted, let it stand. 

Judgment affirmed. 


Sims vs. Dorsry. 


1. In the trial of a claim case, the property in question being a crup of 
corn, cotton, etc., produced on the claimant’s land by the labor of 
the defendant in fi. fa., the claimant is not estopped to set up that 
the defendant in fi. fa. was not his tenant, but cultivated the land 
as a mere cropper, though he took from him, whilst the crop was 
growing, a landlord’s lien thereon for provisions and supplies, and, 
after the crop matured, sued out a distress warrant against him for 
rent, and caused said warrant to be levied upon the crop. These 
acts, though of great force as evidence on the question of title to 
the crop, did not prejudice the plaintiff in fi. fa. so as to work an 
estoppel in his favor, it not appearing that they induced him to 
extend the credit by which the defendant became his debtor, or in 
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any way lessened his security or affected his interest. See 13 Ga., 
486. The claimant had a right to explain and account for them, and 
thus harmonize them with his final position, that the title to the 
crop was in himself and so remained. 

2. Where the evidence leaves it doubtful whether the defendant in 
ji fa. worked the claimant’s land as a mere cropper, or whether the 
true relation between them was that of landlord and tenant, the 
doubt should be resolved here in favor of the verdict and not against 
it, the charge of the court below being free from error, and that 
court having refused a new trial. 

3. There was nothing in the evidence to call for giving section 2756 

of the Code in charge to the jury. 

















Estoppel. Landlord and tenant. Title. Contracts. 
New Trial. Before Judge Hatt. Clayton Superior Court. 
March Term, 1877. 












Certain justice court executions in favor of Sims against 
Vessels, and Vessels and Morris, were levied upon twenty- 
five acres of cotton in the field, 3,988 pounds of seed cotton 
gathered, twenty-five acres of corn in the field, and six 
thousand bundles of fodder. A claim was interposed by 
Dorsey. The magistrate found in favor of claimant, and 
plaintiff in 7. fa.appealed. In the superior court the cases 
were consolidated, and upon the trial the following facts 
appeared : 

After the levy of the executions (September 30, 1875,) a 
distress warrant for $559.00 rent, in favor of Dorsey against 
Vessels, Morris and Guice, was levied upon the same prop- 
erty. This property was on the land of Dorsey, but in pos- 
session of Vessels, Morris also being present. In the last of 
the year 1874 or first of 1875, Dorsey contracted with Ves- 
sels as follows: The former was to furnish land, stock, 
blacksmith work, and everything necessary to make a crop; 
the latter, Morris and Guice, were to furnish the labor ; the 
crop was to be divided equally, but Vessels’ half was to be 
bound for all the provisions Dorsey might furnish, the latter 
reserving authority to control the crop until they were paid 
for. Dorsey furnished three horses or mules, and Veseels 
and his sons-in-law made the crop, consisting of about cight 
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bales of cotton, five hundred bushels of corn, fodder, etc. 
In the spring of 1875 Dorsey’s son, who attended to most 
of this business, discovered that Vessels was obtaining pro- 
visions too rapidly, and took a lien as follows : | 


‘‘We, whose names are hereunto annexed, do give unto S. G. Dor- 
sey (landlord), of the county of Clayton, the landlord’s lien provided 
for by the act of the legislature of 1866, upon our entire crop for the 
year 1875. for provisions and supplies furnished us by the said 8. G. 
Dorsey, to enable us to make our crops for the year 1875. 


Signed in presence of (Signed) T. J. VESSELS, 
Eo E. WIss, W. W. Morris, 
W. W. Dorsey. . 


When the levies in favor of Sims were made, claimant’s son 
sued out the distress warrant. The contract between Ves- 
sels and Dorsey did not cover any definite quantity of land ; 
from sixty to seventy acres of land were cultivated. Dorsey 
became Vessels’ security on a replevy bond given for the 
property. He had no agency in suing out the distress war- 
rant; it was done by his son under legal advice. Vessels 
owed Dorsey for advances an amount more than sufficient 
to cover his half of the crop, and the latter regarded the 
entire crop as belonging to him. The lien above set forth 
was left in possession of Mr. Wise, who wrote it, for some 
time; he then handed it to claimant or his son. 

The jury found for claimant. The plaintiff moved for a 
new trial upon the following grounds: 

1. Because the court erred in charging the jury as follows: 
“The fact that a note was given by Vessels reciting that 
Dorsey was his landlord, for the purpose of negotiating the 
same to one Wise for supplies, will not estop Dorsey from 
denying in this suit that the relation of landlord and tenant 
existed between himself and Vessels, it being admitted that 
plaintiff had no connection with that transaction.” 

2. Because the court erred in charging as follows: “The 
fact that Dorsey sued out a distress warrant against Veseels, 
or after it was made out treated the same as his suit, would 
not prevent him from denying in this suit that the relation 
of landlord and tenant existed between himself and Vessels, 
it being admitted that plaintiff had no connection with that 


JosEPH GUICE. 
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suit. The note and distress warrant, together with the ex- 
planation made in reference to them, are in evidence before 
the jury, to be considered by them for whatever they think 
them worth, as evidence of an admission that the relation 
of landlord and tenant existed. If the jury believe this 
evidence showed that the relation of landlord and tenant 
existed, still the claimant had the right to deny the existence 
of that relation, and they should consider the entire evi- 
dence submitted, and determine whether the relation did in 
fact exist or not.” 

3. Because the court erred in refusing to charge as fol- 
lows: “The jury, in construing the contract between de- 
fendant and claimant so as to determine the relation they 
sustained to each other, will be governed by the following 
rule: The meaning placed upon the contract by one party, 
and known to be thus understood by the other party at the 
time, shall be held to be the meaning.” Code, §2756. | 

4. Because the verdict was contrary to the following | 
charge: “If claimant granted to defendant the right to | 
use and possess a tract of land fora fixed time, or an indefi- | 
nite time, and the same was accepted by defendant, then 
the relation of landlord and tenant existed, and in such case 
claimant cannot recover in this action, but would have to | 

} 
| 
| 


















enforce his lien as landlord.” 

5. Because the verdict was contrary to the law and the 
evidence. 

The motion was overruled, and plaintiff excepted. 








Speer & Stewart; J. T. Spence, for plaintiff in error. 


W. A. Tiener, for defendant, cited, on estoppel, Code, 
§3753 ; 20 Ga., 600; 23 7b., 528. No evidence to warrant 
charge requested. Oode, §§2755, 2756; 9 Ga., 440; 37 Ld., 
205. Verdict right, 46 Ga., 583. 









Buieck.ey, Justice. 





The evidence would have well warranted the jury in 
31 
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finding the relation of landlord and tenant, rather than that 
of owner and cropper. But we cannot say that it was such 
as to constrain a finding to that effect. It was stipulated in 
the contract that Dorsey was to control the entire crop until 
all provisions furnished by him were paid for. His land 
produced it, and it did not appear with certainty that pos- 
session of the land ever passed out of him. The work on it 
may have been done under his superintendence and direc- 
tion. In other words, the labor may have been furnished 
to make a crop for him on land over which he still exercised 
eomplete control, and the pay for the labor may have been 
due in a given part of the crop when all provisions were 
paid for, but not tillthen. This was the theory adopted by 
the jury; and while, as we have said, there was strong 
evidence to show a tenancy, the jury could and did find, in 
effect, that no tenancy existed. 
Judginent affirmed. 


Cotgurit, governor, vs. SoLomon. 


. Exhibit, when a part of the bill of exceptions, and when an exhibit 
proper, requiring separate identification by the judge’s signature. 

. Recognizance, indictment and preliminary affidavit and warrant are 
not a part of the record of scire facias, so as to dispense with the 
judge’s identification of them as the evidence which was offered or 
introduced on the trial of the seire facias. 

. When the correctness of the judgment complained of depends upon 
the evidence, the evidence must be brought up, duly authenticated. 

. The several methods of bringing up the evidence, stated. 


Practice in the Supreme Court. New trial. Bill of ex- 
ceptions. Exhibits. Scire facias. Before the Supreme 
Court. August Term, 1878. 


The bill of exceptions was, in substance, as follows: The 
ease of Colquitt, governor, against C. S. Solomon as prin- 
cipal, and Susan L. Solomon as security, came on to be 
heard, the same being a scire facias calling on said de- 
fendants to show cause why judgment should not be en- 
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tered against them for $2,000.00, on a forfeited recogni- 
zance. Plaintiff introduced in evidence the record of the 
proceedings against said C. S. Solomon as follows: The 
affidavit of Collins charging said Solomon with the offense 
of defacing a record, and the warrant issued for his arrest, 
true copies of which, with the entries thereon, are hereto 
attached, marked exhibits A and B; the indictment found 
against said Solomon, which appears of record; and the 
order of the superivr court forfeiting the recognizance. 

Plaintiff then tendered the recognizance in evidence, and 
it was objected to upon the ground that there was a variance 
between the paper so offered and that described in the 
scire facias. The court sustained the objection. 

Plaintiff then proposed to, prove by parol that the par- 
ties thereto intended to give a bond to secure the attend- 
ance of said C. 8. Solomon on the superior court of Fulton 
county, and to show that the words “ superior court now in 
session,” as used in said recognizance, were intended to ap- 
ply, and did apply, to the superior court of Fulton county. 
The court rejected this evidence. 

A correct copy of the recognizance is hereto attached, 
marked exhibit C. The affidavit, warrant and bond copied 
in exhibits A, B, and CO, were attached together, and were 
in the custody of the proper officer previous to, and up to 
the time of said trial. 

No other evidence being introduced, the court rendered 
judgment in favor of said Susan L. Solomon, the case hav- 
ing been submitted to it by consent. 

Plaintiff assigns error in the rulings of the court as follows: 

1. Because the court erred in refusing to admit said bond 
in evidence as hereinbefore stated. 

2. Because the court refused to admit the parol evidence 
as above stated. 

3. Because the court erred in rendering judgment in favor 
of said Susan L. Solomon under the evidence in said case. 

The presiding judge certified “that the foregoing bill of 
exceptions is true, and together with exhibits A, B and C, 
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hereto attached, contains all the evidence material,” etc., 
continuing in the usual form. 

Following the certificate were the affidavit, warrant and 
bond, marked respectively exhibit A, B and C. Upon 
neither of these exhibits was there any identification, by 
signature or otherwise, of the judge. 

The transcript of the record was composed of copies of ° 
the affidavit, warrant, bond, indictment, order appointing 
B. F. Abbott Esq., solicitor-general for this case, the solic- 
itor of the cireuit being disqualified, the forfeiture of the 
bond, the scive facias, and the plea of Mrs. Solomon, all 
under the usual certificate of the clerk. 

When the case was called a motion was made to dismiss 
the writ of error upon the ground that the evidence offered 
upon the trial was not set forth in the bill of exceptions, 
nor sufficiently identified as exhibits attached thereto, by the 
presiding judge. The motion was sustained, the court 
enunciating the principles set forth in the opinion. 


B. F. Axsorr, solicitor-general pro tem., for plaintiff in 
error. 


Joun L. Hopkins, for defendant. 
Buiecktey, Justice. 


1. Whatever precedes the judge’s certificate, though 
called an exhibit, is a part of the bill of exceptions, and may 
be verified by the certificate alone. 48 Ga., 566; 58 Ga., 
346. What follows the certificate as an exhibit, is an ex- 
hibit proper, and must be identified, as indicated by the 
tenth rule of this court (38 Ga., 689), by the judge’s signa- 
ture upon the same. Such identification, strictly speaking, 
was requisite, even before the rule called for it in express 
terms. 13 Ga., 495. The case in 10 Ga., 1, was decided 
on its own special facts, and the court intimated an opinion 
against its being taken as a precedent on the fourth point 
ruled. See the caution on page 5. 
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2. A scire facias brought by the state to recover judg- 
ment on a recognizance as forfeited, does not so draw to it 
the recognizance, the indictment, and the preliminary aff- 
davit and warrant, of file in the clerk’s office, as to make 
them a part of the record in the sctre facias case, and 
thereby fit them to come to this court in the transcript with- 
out other identificatiun than what results from the usual 
certificate of the clerk annexed to the transcript. At least, 
this is so on the question of whether they were the identical 
papers offered in evidence on the trial of scire facias. 

3. To review a judgment when the assignment of error 
is, that “the court erred in rendering judgment in favor of 
said defendant, under the evidence in said case,” it is neces- 
sary to have the evidence here; and to be here, it must 
come duly authenticated. 

4. The following statement as to the modes of bringing 
evidence to this court, except the rigor of strict law be 
softened by consent of parties or their counsel, and except 
where documents, by reason of being copied in or annexed 
to the pleadings, must necessarily come up as a part of the 
record, is exhaustive, and may be deemed correct in every 
particular. 

(a) Lf no motion for a new trial. Incorporate the evi- 
dence in the bill of exceptions somewhere. It may be the 
first thing, or the last thing before the judge’s certificate, 
or it may come in at any intermediaté place. Or, let it fol- 
low the judge’s certificate as an exhibit, referring to it as 
such in the bill of exceptions, and having the judge to place 
his signature to or upon the exhibit to identify it as the 
same to which the bill of exceptions refers. | 

(6) Lf a motion for a new trial. Pursue either of the 
foregoing methods, just as if there had been no motion ; or 
simply refer, in the bill of exceptions, to the brief of the 
evidence approved and filed on the motion for a new trial, 
leaving the clerk to send up a copy of the brief in the 
transcript. To make the brief a part of the record, so as to 
fit it for appearing in the transcript, it, must be expressly 
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approved by the judge, and filed with the clerk, or in his 
office. The evidence of approval is either an entry on the 
brief to that effect, signed by the judge, or an express affirm- 
ation in the bill of exceptions that it was approved. The 
evidence of filing is either the usual entry of the clerk, reg- 
ularly signed, or else something in the bill of exceptions or 
in the record, or in both compared, from which filing can 
be inferred with certainty. 

Writ of error dismissed. 


Sewett vs. Toe Stare or Georeta. 


A landlord who enters upon his tenant by means of legal process, duly 
executed by a lawful officer, in the ordinary method of removiug a 
tenant holding over, is not guilty of a forcible entry, though the affi- 
davit upon which the warrant issued was faise in alleging that the 
term had expired.. The force involved in the offense of forcible en- 
try is private force unlawfully exerted. The public force of the 
state, lawfully exercised, cannot be the means of a criminal entry. 
Whoever, in the prescribed mode, calls the law to his assistance i1n- 
stead of taking the law into his own hands, commits no breach of 
the peace, though in making the call he may commit perjury. 


Criminal law. Landlord and tenant. Before Judge 
Crark. City Court of Atlanta. March Term, 1878. 


Report unnecessary. 


Joun B. Goopwin, for plaintiff in error, cited 2 Russell 
on Crimes, 304; Code, $4077 et seg., 4085, 4524; 43 Ga., 
437, 4388; 54 /6., 516,517; 27 Texas, 268; 46 Ga., 635; 
1 Bish. Crim. Law, §$977 et seg., 478 et seq. 


Howarpv Van Epps, city solicitor, for the state, cited Code, 
882290, 2291, 4087, 4524 et seg.; 4 Ga, 196; 54 /5., 516: 
8 Iredell, 15. 


BLEckLEy, Justice. 


The Code, in §4524, defines the offense for which 
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Sewell was tried and convicted, thus: “Forcible entry is 
the violently taking possession of lands and tenements with 
menaces, force and arms, and without authority of law.” 
The record shows that Sewell proceeded, under the provis- 
ions of the Code (§4077 e¢ seg.,) to remove his tenant for 
holding over after the alleged expiration of his term. 
Affidavit was made in terms of the law, a warrant was 
duly issued, and a lawful officer executed the same by 
expelling the tenant, and delivering possession to Sewell, 
the landlord. It seems that the ground of the conviction 
was, that the affidavit was corruptly false in alleging that 
the term had expired. Grant that it was, the indictment 
and conviction should have been for perjury, not for a 
forcible entry. The entry was not with “menaces, force 
and arms, and without authority of law,” but with lawful 
warrant, executed in a lawful way by a lawful officer. 
Judgment reversed. 


Camp vs. WALLACE. 


1. The time for answering to an action at law, where the defendant has 
been duly served with petition and process, is on or before the last 
day of the term to which the process was returnable. Code, 
§3452. No extension of the time results from mere failure to enter 
default on the docket. If further time be given by a general order 
of the court, passed on the last day of the term, and the privilege of 
answering is not exercised within the time so given, the court is not 
obliged to take notice of an answer filed in the clerk’s office during 
vacation after such time has expired, unless attention is specially 
called thereto, or some note thereof made on the docket, before final 
judgment. An answer thus out of time should be ordered off the 
files, rather than that the judgment should be declared a nullity after 
its rendition, for no reason except that the answer was in the clerk’s 
office, and presented an issue for trial by jury. 

. To file a defense in terms of the law, is to lodge it at the place ap- 
pointed within the time prescribed. The power of the superior 
court, conferred by the constitution of 1868, to render judgment 
without a verdict of the jury in acivil case founded on contract, where 
no issuable defense was filed on oath, was exercisible, unless such 
defense was duly filed ; undue filing being as ineffectual to deprive 
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the court of jurisdiction as no filing. The judgment reciting that 
the defense was not filed, the recital is not satisfied by showing from 
the record, or otherwise, that a sworn issuable plea was in fact filed 
in the clerk’s office during vacation, a few days before the term at 
which the judgment was rendered, the regular trial term of the case. 


Practice in the Superior Courts. Judgments. Pleadings. 
Before Judge Hittyer. Fulton Superior Court. April 
Term, 1878. 


An execution in favor of Wallace against Willis, was 
levied upon certain personalty as the property of the de- 
fendant, to which a claim was interposed by Camp. The 
main question made upon the trial was as to the validity of 
the judgment upon which the execution was based, the 
claimant attacking it upon the ground that it was rendered 
by the court when an issuable defense upon oath had been 
filed. As to this point the facts disclosed by the evidence 
were as follows: 

Wallace brought complaint against Willis to the October 
term, 1875. This term was finally adjourned on February 
17, 1876, an order having previously been entered on the 
minutes, that all defendants should have thirty days from 
adjournment within which to file defenses. On March 27 
thereafter, defendant filed the plea of payment under oath. 
The next term convened on the third of April, and on the 
next day judgment was rendered by the court as though 
the case was in default. The docket showed no entry of 
“plea filed” or of “default.” About the time of the levy, 
November 22d, 1876, the defendant, Willis, employed 
counsel to move to set the judgment aside upon the ground 
above stated. The motion was made, but was soon there- 
after withdrawn under instructions from Willis. Claimant 
then employed counsel to renew the motion. Upon this 
the court ruled that as claimant was not a party to the 
original suit, he could not make the motion, it not appear- 
ing that defendant was dissatisfied with the judgment. 

Under instructions from the court, the jury found the 
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4roperty levied on subject. The claimant moved for a new 
trial upon the following grounds, to-wit : 

1. Because the court erred in the following charge: “ If 
Willis filed a defense on oath to the original action, in the 
elerk’s office, in vacation, and afterwards, in term time, 
when Willis’ attorney had not marked his name on the 
docket, the court rendered a judgment reciting on its face 
that there was no issuable plea filed on oath, the legal effect 
would be that the plea had been withdrawn, or was not 
then insisted on, and such judgment would be valid until 
for some sufficient cause set aside, and would be a lien on 
the property in dispute.” 

2. Because the court erred in refusing to charge as fol- 
lows: “If there was a plea filed on oath by Willis, before 
and at the time of rendering the judgment, then the judg- 
ment would be no lien upon the property levied upon, and 
you will not find the property subject.” 

3. Because the court erred in charging as follows: “If 
Willis made a motion to set aside the judgment, and after- 
wards withdrew it, the legal presumption would be that he 
did so because he ought not to have succeeded in that 
motion. This presumption would remain until overcome 
by proof.” 

The motion was overruled and the claimant excepted. 



























Mynartr & Howe t, for plaintiff in error, cited 46 Ga., 
398; 59 7b.,492; 55 7b.,475; 35 7b.,601; 9 Zd., 130; 13 
Ib., 453; 32 7b., 653; 34 7b. 256; 13 Lb. 44; 31 Zd., 
335; Code, §§3596, 3828, 3594, 5091, 249, 3457. 











Cottier & Corie; B. F. Anporr, for defendant, cited 
Code, §§3596, 3452; 13 Ga., 44; 31 Zd., 335. 






B.iEckLEY, Justice. 










No defense was filed until after the appearance term, and 
even after the thirty days had expired which the court, by 
general order, had given in addition to that term. This 
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being so, it was at the peril of the defendant to bring the 

plea to the notice of the court, and not let it be concealed 

in the clerk’s office. It was out of time—not duly filed, 

and therefore the same as if not filed at all. Rather than 

treat the judgment as vitiated by it, the plea should be 

ordered off the files, and put where it can do no harm. 
Judgmert.aftirmed. — 


Fryngey vs. Mayer & Company. 


Discharge granted in bankruptcy, pending a suit in the state court, 
commenced before the proceedings in bankruptcy and duly served, 
is matter for plea in such suit. It cannot, after judgment in that 
suit, be set up by affidavit of illegality attacking the judgment. 


Bankruptcy. Judgments. Ilegality. Before Judge 
Hittyer. Fulton Superior Court. October Term, 1877. 


On August 6th, 1874, Mayer & Co. commenced suit 
against Finney. On the 14th of the same month the lat- 
ter filed his petition in bankruptcy. The process attached 
to the declaration was dated August 18th, and defendant 
was served on the 26th. On the preceding day he was 
adjudged a bankrupt. At the spring term, 1875, of the 
superior court, the case was continued without an entry. 
The succeeding fall term convened on October 3d, and on 
the next day defendant was discharged in bankruptcy by 
the district court of the United States. On October 7th 
the superior court adjourned until the 10th, and judgment 
was rendered in favor of plaintiffs against defendant on the 
13th. No pleas were filed. On the 20th execution issued, 
and on the 6th of the following November a levy was made, 
in response to which defendant set up his discharge in bank- 
ruptey by affidavit of illegality. 

The court overruled the ground of illegality mr and 
ordered the execution to proceed. To this defendant 
excepted. 
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Joun A. Wimpey, for plaintiff in error, cited, Bump. 
on Bank., 729, 730, 738; 4 Ga., 175. 














Gerorce S. Tuomas; T. P. Westmoreann, for defendants. 





BLEcKLEy, Justice. 


By statute, the commencement of suit is the filing of the 
declaration. There was due service, and no further pro- 
ceedings took place until after the discharge in bankruptcy 
was granted. There was full opportunity to plead the dis- 
charge before judgment was rendered. There is no legal 
basis for the affidavit of illegality. It cannot vacate the 
judgment ; most certainly, the judgment is not void, but 
valid and conclusive. 
Judgment affirmed. 









ConnaL_y vs. Harpwick. 










. The statutory exemptions of realty and personalty which obtained 
when the constitution of 1868 was adopted, and which are now 
embraced in section 2040 of the Code, were not abrogated or super- 
seded by the constitution, or by the homestead act of that year. 
After the homestead system of the constitution was established, a 
debtor could avail himself of that system or of the prior statutory 
exemptions at his option. He could, as to his subsequent contracts, 
take the benefit of either, but not of both. 

2. The wife of a debtor having, after his refusal to apply, secured the stat- 
utory exemptions, his assent to her application will be presumed until 
the contrary appears. At least, this presumption will be indulged 
where, though his creditors complain of her interference with his 
rights of property, he does not complain. 

8. In January, 1876, it was not necessary to give any notice or make any 
publication in connection with the claim of the statutory exemptions. 
Nor was it necessary to have the land surveyed or platted, unless 
the tract contained more than the number of acres exempt. Nor 
was it necessary that the insolvency of the debtor should be made 
to appear. 

4. Though the exempted land is liable under the act of 1874 for its 
purchase money, it is not liable for money expended, before any 

right of exemption was asserted, in paying for improvements and 

for work and labor done upon the premises. | 
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. The wife has sufficient interest in the premises to entitle hér to inter- 
pose a claim in her own name, in order to maintain the exemption 
and prevent a sale under execution against the husband. 


Homestead. Presumption. Improvements. Before 
Judge Hittyrr. Fulton Superior Court. April Term, 
1878. 


Archer obtained five justice court judgments agaiust 
Hardwick as principal, and Connally as security. Connally 
paid the judgments, took an assignment thereof, and had 
the executions based thereon levied upon certain real estate 
as the property of the defendant. Mrs. Hardwick claimed 
the land “as not the property of said F. Hardwick in his 
own right, as it had been set apart to her and her children 
on her own application, her husband refusing to apply for 
a homestead, under the homestead and exemption laws as 
contained in §§2040, 2041 of the Code of 1873, and 
that it was not in any way subject to the payment of this 
debt.” 

Plaintiff moved to dismiss the claim upon the following 
grounds : 

1. Because there was no law authorizing the wife, over the 
husband’s refusal, to have his property set apart for her and 
her children as a homestead, under the law by which this 
homestead was set apart. 

2. Because the claim showed on its face that the legal 
title was still in claimant’s husband, and there was no valid 
law in this state authorizing the ordinary to divest said 
Hardwick’s title from him, and to vest it in his wife and 
children. 

3. Because the sections of the Code under which this 
homestead was set apart are unconstitutional, null and void 
as against this debt. 

The motion was overruled and plaintiff excepted. 

Claimant offered in evidence the homestead exemption 
which had been filed in the ordinary’s office, approved and 
recorded January 17th, 1876. The application showed the 
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refusal of the husband to apply, the number of minor 
children, ete., and named as a part of the exemption claimed, 
this land, which was averred to be all that the husband owned 
and less than the amount allowed as exempt from sale by 
the law, and therefore not requiring a plat orsurvey. It 
also averred that the improvements thereon were not worth 
$200.00. 

Plaintiff objected to the admission of this paper upon 
substantially the same grounds as constituted the basis of 
his motion to dismiss the claim. The objection was over- 
ruled and plaintiff excepted. 

Connally was then introduced as a witness, and testified 
that the debt was originally created in 1872, and was pro- 
ceeding to show that the money was expended in improve- 
ments and labor done on the place, when, on motion of 
claimant’s counsel, he was stopped and the evidence excluded. 
Admissions of Hardwick to the same effect were also 
excluded. To all of which plaintiff excepted. 

The charge of the court was in accord with his rulings 
made in the progress of the trial. To this the plaintiff also 
excepted. 

The jury found for the claimant. The plaintiff moved 
for a new trial upon each of the above grounds of excep- 
tion. The motion was overruled, and he assigned error 
thereon. 


Jutius L. Brown; S. N. Connatty, for plaintiff in error, 
cited 39 Ga., 484; acts of 1868, p. 30; 3 Del., 388; 15 
Wal., 622; 42 Ga., 501; 39 7b., 453; 55 7b., 182; 59 Zb., 
330, 332; 57 7b., 8378; 51 7b. 461; 52 Jd. 361; 59 Jd., 
230; 55 Jd., 622. 


Grorce T. Fry; A. CO. Kina, for defendant, cited acts of 
1855-6, p. 282 ; Code of 1863, $2014; Code of 1868, $2041 ; 
55 Ga., 182; cons. of 1868, art. xi., par. iii.; cons. of 1877, 
art. ix., §v., par. 1; 87 Ga., 581; 59 Jd., 817; 40 7d., 293; 
50 Ib., 216, 584; Code, §2040 ; 41 Ga., 180; acts of 1874, 
p. 19; 37 Ga., 218; 59 7b., 330. 
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1. The statute gives the option of the constitutional home- 
stead and exemption, or the exemptions which the consti- 
tution of 1868 found already established. Code, §2032. It 
was the purpose of the constitution to offer larger and more 
liberal exemptions than before prevailed, not to abrogate or 
supersede the smaller ones where these might prove satis- 
factory or be preferred. The system contemplated was 
alternative, not exclusive. The well remembered history 
of the times, together with the contemporary legislation, 
may suffice as authority for this interpretation. 

2. The husband is not complaining that the wife inter- 
fered and secured the exemption over his objection and 
contrary to his wishes. His acquiescence ought to be pre- 
sumed so long as he is silent, for the statute looks to 
her as a proper person to move in the matter where he 
refuses. Code, §2041. His refusal to move does not imply 
an unwillingness for her to do so, but rather the contrary. 
He may want to open the way for her or her friends to act, 
instead of taking the responsibility upon himself. If he 
had any real objection, he could and would find means to 
make it effective. 

3. At the time this exemption was secured, (January, 1876,) 
neither notice to creditors, nor any publication was necessary 
in such a case. Code, §§2041, 2042. The quantity of land 
owned by the debtor not being in excess of the statutory 
allowance, no survey or plat was requisite. 20 Ga., 200; 22 
Tb., 168; 25 Zb., 224. As to insolvency of the debtor, 
there is no requirement that it should affirmatively appear 
as a condition precedent to the exemption. 

4. The act of 1874 subjects the property to claims for the 
purchase money, and for taxes, but neither that act nor any 
other, renders it subject to be sold for the repayment of 
money which had been expended upon it in erecting im- 
provements, or in procuring work and labor, before the 
exemption right was asserted. 
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5. The wife and family are the chief beneficiaries con- 
templated by the homestead and exemption laws. Grant 
that the legal estate does not vest in the wife, still she has 
such an interest in the use and enjoyment of the property 
as will entitle her to protect it from levy and sale by the 
interposition of a claim, in her own name, when it is under 
levy and about to be sold away from her by a creditor of 
the husband. Of course, she cannot do this until after the 
legal steps to set it apart and secure it as exempt property 
have been taken. In this case, all had been done which the 
law required. 

Judgment affirmed. 


Ray vs. Burspanx & Jones. 


. Where a druggist, in good faith, recommends a perscription, not 
as his own, but as that of another named person, and thereupon is 
ordered by his customer to fill it, and does so, charging only for the 
medicines and for compounding them, he is not responsible to the 
customer for any damage which may result from the use or admin- 
istration of the remedy by the latter. To fil a prescription is to 
furnish, prepare and combine the requisite materials in due propor- 
tion as prescribed. A recipe or formula for the treatment of a 
given disease in horses may be called a prescription, whether it 
proceeds from a professional source or only from a common 
person. 

. There was evidence to uphold the verdict. 





















Torts. Druggist. New Trial. Before Judge Unper- 
woop. Polk Superior Court. February Term, 1878. 





Burbank & Jones, druggists, compounded for Ray a pre- 
scription for the “scratches,” with which his horse was 
affected. They stated to him that it was a prescription 
prepared by one Mann, which he had used with success, and 
they recommended it to him. These assertions as to its 
preparation by Mann and use by him were true. He paid 
them thirty-five cents for it, applied it to his horse, the horse 
was damaged, he consequently lost valuable time, ete., 
wherefore he brought suit for $500.00 damages. The jury 
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found for the defendants. He moved for a new trial upon 
the following grounds : 
1. Because the verdict was contrary to law and evidence. 
2. Because the court erred in charging, that if a druggist 
fills a prescription and damage results from it, he is not 
liable, there being no evidence to authorize such charge. 
The motion was overruled, and the plaintiff excepted. 


Ivy F. Tuompson; J. R. Barper ; ALExanper & Wricut, 
for plaintiff in error. 


Biance & Kine, by E. N. Broyues, for defendants. 
BLEckteEy, Justice. 


The following evidence, as abstracted for this court by 
the plaintiff in error, was introduced on the trial below : 

L. G. Ray, the plaintiff, stated that his horse had the 
scratches in September, 1875, and that he went to the de- 
fendants’ drug-store in Cedartown, Ga., and called for some 
white lead and oil, and was told by Mr. Burbank, one of 
the defendants, that he did not have it. Witness turned 
and started out of the store; when he reached the door, 
Burbank called witness back, and said: “I have a prescrip- 
tion which is a sure cure for the scratches, furnished me by 
Joe Mann, and has been used by said Mann, Pool and others 
with success,” and upon this witness ordered the said Bur- 
bank to prepare the said prescription for witness ; he then 
proceeded to compound a prescription, the ingredients of 
which were unknown to witness, and after the said com- 
pound was prepared said Burbank gave the same to witness, 
and for which he paid the said defendants thirty-five cents ; 
that the only persons present in said drug-store at the time 
of the above conversation between defendant, Burbank, 
and witness, were said Burbank, Henry C. King and witness ; 
that after the delivery of the compound so prepared by 
defendant, Burbank, to witness, he, witness, went imme- 
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diately home and applied the same to his horse’s feet in the 
manner and way directed by the said Burbank, viz: with a 
mop made with a woolen cloth; on the application of said 
compound the same caused the place where applied on his 
horse’s feet to smoke, and the horse to raise his feet and grunt; 
that witness, on the following day, made another applica- 
tion of said compound to his horse’s feet with the same 
effect on the horse apparently, if anything, worse. It ap- 
peared from his action to give him more pain than did the 
first application, and on the third or fourth day after witness 
obtained the said compound from defendant, Burbank, he 
made the third and last application while he was at the 
house of Dutch Greene, which was some two miles from 
witness’ home in Cedartown. On this occasion, before wit- 
ness applied the compound, the horse’s feet were in a worse 
condition than they had been before; that is, they were 
very much swollen, and were black as if burnt or charred ; 
the same day witness brought the said horse home, and it 
was with great difficulty that he could travel with him ; 
witness had to lead him a part of the way, and after witness 
reached home, which was after night, he saw that said com- 
pound was having too severe an effect on said horse, where- 
upon he procured some linseed oil and applied the same to 
the parts of the horse to which the compound prepared 
by Burbank was applied. The morning after the appli- 
cation of the oil the flesh and skin sloughed off the back 
sides of all the legs of said horse from the ankle joints 
to the hoof, but a great deal worse on the hind feet, leaving 
exposed to view the bones and sinews of the feet and legs ; 
that the horse, in consequence of the same, could not be 
forced to walk across the lot, or even out of the stable ; wit- 
ness made no other application to said horse’s feet except 
oil; some four or five days after this witness turned said 
horse over to A. Dougherty for treatment, in whose care 
and treatment the said horse remained a month or six weeks, 
at the end of which time the said horse was wholly unfit for 
32 , 
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any kind of use, and almost unable to walk at all; the said 
horse was then delivered to James Briges for treatment, 
who kept him some three months, when he was returned to 
witness with some improvement in his feet and legs, but 
still unfit for use, three of them partially healed over, the 
other in a running sore and swollen about three times its 
natural size; the said horse was not used any until the sum- 
mer of 1877, when he was plowed a little, and driven by 
plaintiff a few short trips to his sewing machine wagon. 
The horse has never recovered, his legs still being stiff, and 
one very much swollen and having a running sore on it. 
Plaintiff was engaged in selling sewing machines for the 
Singer company ; the horse was the property of the plain- 
tiff and never that of the company, and was worth, before 
the application of said compound so prepared by de- 
fendant, Burbank, the sum of three hundred dollars ; he was 
an excellent saddle and harness horse, being about six 
years old at that time and of medium size and very 
tough; is now worth about thirty dollars for farm use, but 
worth nothing for plaintiffs use. The plaintiff paid A- 
Dougherty eighteen dollars for said horse’s treatment for 
the time he had charge of him, and paid Harris and Briges 
fifteen dollars for attention and pasturage; the plaintiff 
furnished the feed during the time, and, in consequence 
of the condition of said horse, plaintiff had to hire 
and feed another horse, besides feeding his injured horse, 
which cost about thirty dollars per month, and paid out for 
medicines and oils about fifteen dollars ; plaintiff traded off 
said horse some time in January, 1878, for a blind pony 
worth about twenty dollars, and gave thirteen dollars in 
trade to boot. At the time Burbank prepared said com- 
pound, he told plaintiff to be careful and not let the comp- 
osition get on his, plaintiff's, hands. 

J. D. Enlow, sworn for plaintiff, stated that he knew said 
horse before the application of the compound by plaintiff 
for some time, and that he was worth one hundred and fifty 
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dollars ; that he saw said horse at his stable where plaintiff 
kept him, and at Dougherty’s stable after he was removed 
there, and that the hind feet especially, were very much 
swollen and sloughed off, leaving the bones and sinews ex- 
posed. 

A. Dougherty, sworn for plaintiff, stated that he knew 
said horse before the injury ; that he treated said horse for 
the plaintiff, and that he was in a very bad condition when 
brought to his stable by plaintiff; that he corroborated 
plaintiff as to the condition of said horse about the sloughing 
off of the flesh and skin of his feet; that he had kept livery 
stable for several years, and had considerable experience in 
treating horses for scratches and other diseases ; that said horse 
was in the worst condition that he had ever seen one with 
the scratches ; that in his treatment he never used anything 
on said horse but oil, and that oil or grease of any kind had 
a beneficial effect on scratches ; that the hire of a horse such 
as plaintiff's before he was injured, was worth fifteen dollars 
per month, and the board of a horse was worth fifteen dol- 
lars per month, and that the last time he saw said horse, 
just before this court, he had not recovered and was almost 
worthless. | 

T. G. W. MeMeekin, swern for plaintiff, stated that in 
the fall of 1876, he saw the plaintiff leading the horse to 
water; the horse’s legs were very much swollen, and in a 
bad condition ; did not think the horse worth anything at 
that time. 

G. C. Green, sworn for plaintiff, stated that he saw the 
plaintiff make an application of medicine to his horse’s 
feet at his, witness’, house, and that when the medicine 
was applied it caused the smoke to rise, and had the ap- 
pearance of being very severe, causing the horse to kick 
and jump around; witness advised plaintiff to quit the 
use of said medicire as it would ruin his horse, and when 
plaintiff left his house the horse could scarcely travel. 

Henry C. King, sworn for plaintiff, stated that he was in 
defendant’s drug store, in Cedartown, when a preparation 
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for scratches was compounded by defendant, Burbank, and 
delivered to plaintiff, and heard said Burbank tell plaintiff 
that John T. Mann said it was a good remedy for scratches, 
and that he, Mann, said that several persons had used it 
successfully. When the medicine was mixed it boiled up 
and smoked ; witness remarked to Burbank that it seemed 
to be very hot. 

T. F. Burbank, sworn for defendants, stated that he 
compounded said medicine for plaintiff by a prescription 
which had been previously furnished him by Joseph Mann, 
and that he had compounded the same for Mann, Dick Pool 
aud Hunington, that it had a good effect, and that the 
same was compounded of the following ingredients and pro- 
portions, to-wit: One ounce white lead, one ounce verdi- 
gris, three and a half ounces sulphuric acid ; that the plaintiff 
was still owing them for some oils, ete., that Dougherty got 
while he was treating said horse, and that he furnished 
Hunington, Pool, Briges and Mann the same prescription 
as that furnished Ray, both in quantity and quality, and 
that he told plaintiff that said Mann said it was good for 
scratches. 

Joseph Mann, sworn by interrogatories for defendants, 
to which was attached a prescription sent by Joseph Mann 
to defendants, which was as follows, to-wit: “Mr. Burbank : 
Please send me one ounce white lead, one ounce verdigris, 
three and a half ounces sulphuric acid, and vublige, R. J. 
Mann. Dec. 30, 73. You may mix them all together.” 
Wrote the prescription attached, got the drugs in prescrip- 
tion, used them on a mule with the effect of acure. I gave 
said prescription to said Burbank, and used the receipt upon 
one mule, and never used it or any other; the receipt is 
both good and harmless if properly used, in that it is an 
effectual cure for scratches, and would use the receipt again 
if oceasion required it; know nothing more that will bene- 
tit the defendants. 

Cross—Was not present and did not see defendant or 
either of them compound for plaintiff a prescription for 
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scratches on horse; of his own knowledge, does not know 
of what medicines said prescription was compounded. 

R. T. Pool, sworn for defendants, stated that he gut a 
compound from said defendants filled by “the Joseph Mann 
prescription ” for scratches, and used it un seven mules with 
good effect. 

James Briges, sworn for defendants, stated that he treated 
the said horse for plaintiff for some time; that said horse 
was in a bad fix ; that he benefited said horse by his treat- 
ment, which consisted in washing the affected parts with 
Castile soap and greasing the same; that he had some expe- 
rience in treating horses for scratches and other diseases, 
that he had used “the Joseph Mann receipt” or prescrip- 
tion with good effect, that he got it from Graves Logan a 
long time ago, and that he had obtained and used the same 
from Burbank. 

A. Hunington, sworn for defendants, stated he used a 
preparation compounded by the said Burbank, made by 
that furnished him by Joseph Mann for scratches, and it 
eured his horse. | 

Dr. J. L. Branch, sworn for defendants, stated that he 
was a practicing physician ; that sulphuric acid applied to the 
flesh would destroy the body or texture of the flesh, but 
when compounded with white lead and verdigris in the proper 
proportions, would only slightly char or burn the flesh, and 
would be a good remedy for scratches; thinks that the pre- 
scription attachea to Joseph Mann’s interrogatories desig- 
nates the proper proportion of which said compound ought 
to be made to be used for scratches; if in making up this 
prescription an over proportion of sulphuric acid should be 
put in the compound, it would have the effect to eat out or 
destroy the flesh. | 

Dr. W. G. England, sworn for defendants, corroborated 
Dr. Branch in his testimony. 

1. There seems to be no reason to question the good faith 
of the druggist. To fill a prescription is to furnish, prepare 
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and combine the requisite materials in due proportion as 
prescribed. It is urged that prescriptions refer to medical 
provision for human beings, and do not appertain to the 
medication of animals; or, at least, that they can proceed 
only from professional sources, and are not prescriptions if 
they emanate from common persons. Why arecipe or for- 
mula for the treatment of horses, may not be called a pre- 
scription, we do not see, from whatever source it may pro- 
ceed. Life and health are physical, and are common to 
man and brute; and a plain, unscientific person may pre- 
scribe with less skill than a physician or a veterinary surgeon, 
but, at times perhaps, with equal efficiency. At all events, 
the owner of a horse is entitled to choose his medicine, and 
if he chooses it on the mere recommendation of a druggist, 
and the druggist is guilty of no bad faith, the failure of the 
medicine is simply a misfortune. The evidence is not nec- 
essarily convincing that there was want of skill in the act of 
compounding, or any departure from the recipe either in 
selecting or combining the materials. All that can be cer- 
tainly said is, that, in the given case, the remedy proved 
disastrous. rout 

2. The evidence warranted the verdict. The matters of 
fact were for the jury. 

Judgment affirmed. 


Masugurn vs. GouGe. 


1. Judgments rendered against married women by courts of competent 
jurisdiction, are no less conclusive than similar judgments against 
other suitors. Thus where the payee of a joint promissory note, 
brought suit thereon against the makers, who were husband and 
wife, and, after due service, obtained judgment against them, the 
wife’s liability became as fixed as that of the husband, whether the 
note was in fact given for a joint debt, as indicated upon the face 
thereof, or whether the real debt was that of the husband alone, and 
the wife but a surety for him. No suretyship appearing upon the 
face of the contract or the pleadings, the note was good as a basis of 
judgment against both makers, in the absence of a timely defense to 
the action. 
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2. Where, after the rendition of such a judgment, the husband and 
wife co-operated in procuring from a stranger a loan of money with 
which to discharge it, and the loan was made on an absolute con- 
veyance of the wife’s land as security for its repayment, the deed 
being made by her to the lender in pursuance of the contract of 
loan, the deed is not void, and recovery may be had thereon in eject- 
ment, as a means of coercing payment; it appearing that the money 
borrowed was actually applied in satisfaction of the judgment, and 
that the same premises were thereby relieved from the burden of a 
like deed previously made as security for the debt on which the 
judgment was founded, this prior deed having been made when said 
debt was created, and, of course, before the judgment was rendered. 
Notice to the lender, at or before the time of the loan, that the judg- 
ment did not in fact represent a joint debt, but a separate debt of 
the husband, and that the wife’s true relation was that of surety 
only, would not vitiate the deed taken to secure the loan, inasmuch 
as the judgment made the debt hers as well as her husband’s, what- 
ever it might have been previously, and each of them was bound 

' absolutely for its payment. 


Husband and wife. Judgments. Estoppel. Before 
Judge Hittyer. Fulton Superior Court. April Term, 
1874. 


Mashburn, as a member of the firm of Jackson & Mash- 
burn, became indebted to West, Edwards & Co., $440.00, 
and being pressed for payment, borrowed from Smith the 
necessary funds, giving to him as security the title to a lot 
in the city of Atlanta. This lot was the property of Mrs. 
Mashburn, though the deed to Smith was executed by both 
husband and wife. They also gave to Smith joint notes 
covering the amount of the aforesaid loan, with interest, 
purporting to be “for purchase money for a city lot.” 
Mashburn paid to Smith a part of this money, but being 
unable to pay the balance, he and his wife were sued in a 
magistrate’s court and judgments rendered against them. 
Being pressed by these judgments, they applied to Gouge 
for the loan of a sufficient sum to pay them off. Gouge 
agreed to pay off the judgments if secured in the necessary 
advance. Mrs. Mashburn accordingly made him an abso- 
lute title to her city lot, and he satisfied the Smith judg- 
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ments and had the deed to Smith canceled, advancing 
$301.60. He gave to Mrs. Mashburn an obligation to re- 
convey provided the money advanced by him was repaid 
within one year. This not being done, he brought com- 
plaint for the lot. Mrs. Mashburn pleaded that he loaned 
the money to her husband, that the notes to Smith and both 
deeds were given to secure her husband’s debt; that Gouge 
was fully acquainted with all these facts at the time he made 
the loan; that the deed under which he claimed title should 
therefore be canceled, ete. 

The evidence showed that the loan by Gouge was made 
principally at the instance of Mrs. Mashburn ; as to whether 
he had notice of the facts and circumstances above detailed, 
it was conflicting. 

The court held that Mrs. Mashburn was estopped by the 
judgments from denying that the money advanced by 
Gouge was to pay her debt, that there was no law prohib- 
iting her from borrowing money to satisfy the judgments 
and securing the repayment of the same by deed to her sepa- 


rate property, and refused to instruct the jury to the con- 
trary. 

The jury found for the plaintiff. The defendant moved 
for a new trial because the verdict was contrary to law and 
evidence, and because the court erred in ruling as above 
stated. The motion was overruled and defendant excepted. 


Revsen Arnotp; Frank A. Arnotp, for plaintiff in 
error, cited Code, §$1783, 2897, 3577, 3826; 39 Ga., 43, 
394, 466: 53 7d., 439; 49 /d., 412; 54 7h, 275; 3 Zb., 
549; 1 Gri’f’s Ev., 528; Wharton’s Ev., §§760, 823; Big. 
Est., 46 (3); Herman Est., $325, e¢ seg. 


Hoxe Smira, for defendant, cited Code, §§1783, 3577, 
3326; 57 Gx, 86; 59 5. 255, 380; 39 7b., 41; 41 7d., 
295; 53 7b., 435. 


B.LEcK.Ey, Justice. 


It cannot be that married women are not bound like other 
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suitors by judgments fairly and legally obtained against 
them. If they cannot be concluded by the final judgments 
of other courts of competent jurisdiction, they cannot be 
concluded by the judgment of this court, and so it is in vain 
to litigate with them. They either stand above and beyond 
the law, or they must abide by what is once finally and legally 
adjudicated. Repeatedly adjudicating the same matter 
settles it no better than does a single judgment, final in its 
nature and left unreversed. The debt which this lady se- 
cured by her first deed, was adjudged her own as well as her 
husband’s, and she cannot now be heard to allege the con- | 
trary. The second deed was made as security for money 
borrowed and applied to the payment of that debt. The 
conveyance binds her, and as it passed the legal title, recov- 
ery of the land could be had upon it in ejectment. 

Judgment affirmed. 


















Tue Vireinta Home Insurance Company vs. Gray, ad- 
ministrator. 






1. Where an action against a foreign insurance corporation doing busi- 
ness in this state, in the county where the suit was brought, was 
served by serving an agent, and after a reference of the suit to arbi- 
tration and an award rendered thereon, the same agent swore to 
exceptions filed to the award, it was not competent for the counsel 
of record to verify by his own oath an amendment to the exceptions, 
it not appearing that the corporation had withdrawn from business 
here, or that the agent on whom service was effected, and who had 
represented the corporation in swearing to the exceptions, was a 
non-resident of the county, or even absent therefrom. 

2. Considering the state of the pleadings, the terms of the reference 
and the terms of the award, most of the exceptions filed to the award 
were not sufficiently definite and specific in pointing out mistakes, 
showing their materiality, and alleging that the award resulted 
therefrom. It does not appear that the matters of defense now 
urged, such as insurance in other companies, over-insurance on the 
building, fraudulent concealment, compromise, payment, etc., were 
pleaded to the action prior to the reference, or that they were directly 
put in issue and insisted upon before the arbitrators. 

8. The award did not reform the policy of insurance, nor attempt it. 
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With no pleadings before them but the declaration, the arbitrators 
were not bound, as matter of law, on the facts in the evidence, to 
award in favor of the defendant, or to find less for the plaintiff 
than the whole amount of the policy, principal and interest. 


Corporations. Pleadings. Attorney and client. Arbi- 
trament and award. Before Judge Hittyer. Fulton Su- 
perior Court. April Term, 1878. 


Tumlin brought complaint against the insurance company 
on a policy of insurance for $2,000.00 on his half interest 
in one three-story wood mill-house, with rock basement, 
known as the “ Salaquoy Mills.” The defendant, a foreign 
corporation, was brought into court by service upon its 
agent. Before any pleas were filed the parties litigant 
agreed to submit the matters of difference be:ween them to 
arbitration. The contract of reference was, in substance, as 
follows: That Tumlin having brought suit against the 
insurance company for the payment of a policy of insurance 
executed by said company, and said suit being pending in 
Fulton superior court, and the said company denying tliat it 
is indebted to the said Tumlin anything, and it being the 
desire of both parties that the matters of dispute be settled 
justly and promptly, it is agreed that said matters in con- 
troversy be referred to Cincinnatus Peeples, C. B. Wellborn, 
and such other personas they may select, for arbitration and 
award, and that said arbitrators shall judge of the law and 
the facts of said matter in dispute, and that they, or any two 
of them, shall decide said matter according to law and the 
justice and eqnity of the case, without favor or affection 
to either party, according to and under the provisions of the 
Code of this state. That an orderof court be taken for this 
submission, and that the award when made be considered 
the judgment of the court. 

This agreement was approved by the court and entered 
on the minutes. 

By consent of the parties, John D. Pope, Esq., was sub- 
sequently substituted in place of Wellborn as an arbitrator. 
A. B. Culberson, Esq., was selected as umpire. 
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With the case in this condition, no defense having been 
filed by the defendant, the arbitrators proceeded to take 
testimony. The plaintiff claimed that it was his intention 
to have the policy issued on the machinery as well as the 
building, and that he so instructed Mr. Wellborn, the agent, 
with whom the policy remained until after the fire. 
In this he is weakly corroborated by Wellborn. The 
defendant endeavored to confine its liability, under the 
terms of the policy, to the loss on the building, thus exclud- 
ing the loss on the machinery from the calculation, and to 
show that the plaintiff had already received from other 
companies a large proportion of such loss. Also, to estab- 
lish that the plaintiff, fraudulently keeping the other com- 
panies in ignorance of the policy now sued on, had settled 
with them for the entire loss on the machinery and build- 
ing for $12,074.44, and consequently was not entitled to 
recover anything from this defendant. 

A fair estimate of the testimony would show that Tumlin 
was under-insured on the machinery, and over-insured on 
the building. . In view of the decision it is unnecessary to re- 
fer to the evidence at any greater length. 

The arbitrators, Peeples dissenting, awarded to the plain- 
tiff the full amount of the policy sued on, with interest. 
The defendant filed the following exceptions, verified by 
the agent upon whom service was perfected : 

1. That said arbitrators and umpire made a clear and 
palpable mistake of law in rendering said award. 

2. Because the proofs as shown by the testimony, to-wit: 
The policy of insurance sued on, the proof of loss, the tes- 
timony of the plaintiff, of C. B. Welborn, J. W. Covington, 
the policies of insurance of the Albemarle, Virginia, Empire 
State, Georgia Home, Richmond Banking, and James River 
companies, and the evidence all taken and returned by the 
said arbitrators, shows that Lewis Tumlin, or Tumlin, F. & 
Co., did not at any time give to the above named companies 
any notice of the insurance effected with this company, 
neither at the time of taking it or at any time afterwards 
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but the same was especially concealed from said companies 
at all times, and especially at the time of making the ad just- 
ment of loss, and which fact of concealment was not known 
to this defendant, or to said companies when they agreed to 
make said payment, and was a fraud upon said companies 
and upon this company. And that by the terms of said 
policies, if this defendant was liable at all, it was liable to said 
companies and not to Tumlin. 

3. Because in making the proof of loss, as shown by the 
paper purporting to be proof of loss submitted by Tumlin, 
the fact of his having insurance in other companies was 
coneealed, and was a fraud on this defendant. 

4, Because this company, as shown by said evidence, was 
not notified to be, nor was it by its agents or officers, present 
when the adjustment was made by the above several com- 
panies, by Tumlin and C. B. Wellborn, his adviser and 
agent, with Mr. Covington, their agent, and that the compro- 
mise with them by which they were released, was a fraud upon 
this company, and absolved this company from all liability 
to said Tumlin ; at all events, to the extent of nothing more 
than would be the pro rata share which might be found 
against this company, computed upon the basis of that 
settlement, to-wit : $995.00. 

6. Because said testimony shows that upon a full and fair 
estimate of the loss on the said building, said Tumlin, with 
his claim on the James River Company, was fully paid off. 

7. Because having compromised with said companies, 
Tumlin is not entitled to recover of this defendant at all. 

8. Because the policy of this company in favor of Tum- 
lin, shows that it was taken upon the “ mill house,” and the 
proof of loss shows that Tumlin so regarded it, and so swore 
on said proof, and did not include insurance on the machin- 
ery, and that said arbitrators committed a clear mistake of 
law in allowing, against the dissent of O. Peeples, one of 
the abitrators, said plaintiff and C. B. Wellborn to state that 
said Tumlin intended to insure his entire interest in the 
mill and machinery. 
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9. Because in making up their award said arbitrators and 
umpire made a clear and palpable mistake of law in reform- 
ing said policy, there being no evidence on which to base 
such a judgment, nor law to authorize it being done by a 
board of arbitrators, said defendants not having made any 
mistake in issuing said policy, the evidence being exactly 
the reverse. 

10. Because as shown by the evidence of Mr. Covington, 
the agent of five of the above named companies, said compa- 
nies would not have settled with said Tumlin if they had 
known that he was claiming insurance of this company. 

11. Because the said arbitrators and umpire made a clear 
and palpable mistake of law for the reason and upon the 
facts hereinbefore stated, and upon all the the points here- 
inbefore stated, in awarding in favor of said Tumlin a¢ all, 
and also in rendering an award for the full amount of said 
policy. 

To these exceptions the plaintiff demurred. Counsel for 
defendant moved to amend by adding to each of said excep- 
tions, ‘‘ that said award is the result of the error alleged in 
this exception, as made by said arbitrators,” and proposed 
to verify such amendment by his oath as defendant’s attorney. 
The court refused to allow the amendment, sustained the 
demurrer, and rendered judgment on the award for the 
plaintiff. To all of which the defendant excepted. 


H. C. Perpies ; Jackson & Lumpkin, for plaintiff in error, 
cited, on formality of exceptions, Code, $4243 ; 38 (a., 136; 
41 /6., 370; 39 7b., 12,678. On amendment by affidavit 
of attorney, Code, §§408, 2207, 2196; 31 Ga., 22; 37 Jb., 
678. On exceptions being “pleas,” Code, §§4242, 4243, 
3449, 13450 ; 38 Ga., 1387; 39 7d., 704; 36 7b., 574; 3475., 
268; 47 Jb., 23; Angell & A. on Corp., §282. Not liable in 
present action for loss on machinery, 5 Biss., 156; Code, 
§§3117, 2757,; 6 Watts & S., 439; 21 Conn., 19; 43 Ga., 
808; 29 Z7b., 696; 13 7b., 208; 34 /b., 355; 38 Zd., 46. 
Notice of other insurance not given in proof of loss, 3 
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Rob. (La.), 384 ; 8 Exch., 819 ; 20 Wis., 205 ; 5 Bennett, 87, 
502; 40 Ga., 135; Flanders on Fire Ins., 189; 20 Barb., 
468; 1 Curt. C. C., 193; 17 Ohio, 482; 42 Ga., 456. 
Declaration set out no mistake, 35 Ga., 177; 40 7b., 199; 
45 Ib., 144; 43 Zb., 308. 





Juuius S. Brown, for defendant, cited, on amendment, 41 
Ga., 10; 59 Ib., 460 ; Code, §§4243, 408, 3267, 3449, 3615, 
3726, 4053; 48 Ga., 351; 25 7b., 262. Award binding, 
even if against law, 34 @a., 252; 8 7b., 8, 19, 20; 21 76., 1; 
41 /b., 20. Liberally treated, 34 Ga., 560. Error in judg- 
ment of arbitrators insuflicient to set aside, 4t Ga., 10, 
548; 47 Jb., 10; 42 7b., 499. Arbitrators connot impeach, 
28 Ga., 399; 47 7b., 11; 58 7b,, 361. Sustained by evi- 
dence, 41 Ga., 547; 44 /b., 587; 47 7., 10; 40 7d, 671; 
389 Jb, 7; 41 Jd. 10, 548. Not stated that award was 
result of fraud, accident or mistake, 39 Ga., 7, 678; 49 
Tb., 674; 47 Tb., 10; 38 7b. 135; 40 7b. 674; 39 Jb. 7. 
Defendant had notice of other insurance, 40 Ga., 135; 41 
Tb., 660. 


Buiecktey, Justice. 


For the reasons indicated in the head-notes, this court is 
of opinion that there was vo error in any of the rulings 
made by the superior court, or in its final judgment. 

Judgment affirmed. 


Crary & Wauatey vs. Haines ef al. 


. Neither in attachment nor in distress for rent can judgment, on 
mere motion, or on the trial of the main case, be rendered in favor 
of the plaintiff against the sureties upon a bond conditioned alone 
for the forthcoming of the property levied upon. In either proceed- 
ing, the replevy bond prescribed by statute is for the payment of the 
recovery, not for the production of the property. Code, $$3319, 
4083. 

. When, after the levy of an execution upon land, an affidavit of ille- 
gality setting forth grounds which, if true, show the judgment to be 
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utterly void, is tendered by the proper party, and the sheriff refuses 
to receive and respect it, an injunction to arrest the sale may be 
invoked. 47 Ga., 400. 

. A prior affidavit of illegality by another deferidant whose property 
was not under seizure, and an adverse judgment thereon, will not bar 
a co-defendant from using the like remedy after a levy has been made 
upon his property. 

. A bill is not multifarious because it seeks to resist two executions be- 
tween the same parties, where both are levied upon the same prop- 
erty, and the relief prayed, and the grounds of relief as to both are 
identical. 

. If to a bill at the instance of some of the defendants in a judgment, 
their co-defendants are proper parties in order to have the judgment 
declared void or perpetually enjoined, they can be brought in by 
amendment. 

. There was no abuse of discretion in granting the ad interim injunc- 
tion. 


Equity. Injunction. Attachment. Distress warrant. 
Judgments. Forthcoming bond.  Illegality. Multifari- 
ousness. Parties. Amendment. Before Judge Harris. 
Wayne County. At Chambers. August 15th, 1878. 


Haines and Mitchell filed their bill against Clary & 
Whaley, making, in brief the following case : 

On the 19th day of June, 1875, Leonard George, con- 
stable of the 1255th district, G. M., of Wayne county, 
levied two fi. fas., issued from the justice court of said dis- 
trict, in favor of Clary & Whaley against D. T. Dunn, W. 
S. Blain, G. W. Haines and D. M. Mitchell, upon fourteen 
acres of land in Jessup, Ga., known as the Black survey, 
one of said fi. fas. for $83.33 principal debt and costs, the 
other for $95.17 principal debt and costs, each dated the 
28th day of May, 1875, and reciting that they were issued 
upon judgments rendered in the justice court of said district 
on December Ist, 1874. The Black survey levied on was 
complainants’ property, and said fi. fas., with levies thereon, 
had been returned to the sheriff, wlio was then proceeding 
to advertise said property for sale on the first Tuesday in 
August, 1878. 

On the 27th day of July, 1878, complainants tendered to 
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the sheriff an affidavit of illegalty to each. of said fi. fas. 
The points made were as follows : 

1. That no one of the parties defendants named in said 
ji. fas. ever had notice served on them of the pendency of 
any common law suit of any character whatever, or had 
waived service thereof, or acknowledged service, or ever 
appeared or pleaded to the merits of the suits in the said 
justice court in which said judgments purport to have been 
rendered, or had any notice whatever of the pendency of 
any common law suit against them in said court. 

2. That the fi. fas. were actually proceeding by virtue 
of two attachments sued out by Clary & Whaley against D. 
T. Dunn and W.S. Blainas copartners, which were placed in 
the hands of one George, as constable, who notified defend- 
ant, Blain, that he was instructed to levy the same, when 
said Blain agreed to give bond to the constable for the forth- 
coming of the property sought to be seized, which he gave, 
complainants going on the same as security. That the 
attachments were returnable to the December term, 1874, 
of the justice court of the 1255th district, G. M. That at 
said term of said cout judgments were rendered generally 
against all of said defendants, W. S. Blain, D. T. Dunn, G. 
W. Haines and D. M. Mitchell, and not against Blain & 
Dunn as principals, and D. M. Mitcheil and G. W. Haines as 
securities, or against the property attached. That there was 
in truth and fact no levy made upon the property of defend- 
ants in attachment, and said f. fas. have been levied on 
the property of Haines & Mitchell and not the property 
sought to be seized by virtue of said attachments. 

3,4 & 5. x % x *% * 

6. That the bond signed in said matter was not a bond 
payable to the plaintiffs in attachment, obligatory to pay 
them the amount of the judgment they might recover in 
said case, but was payable to the said George, constable, con- 
ditioned for the forthcoming of the property sought to be 
levied on under said attachments, and not the bond required 
by the attachment laws, and was therefore void. 
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Complainants aver that the said two affidavits of illegality 
tendered were true, and that they had never filed any prior 
affidavits of illegality in said cases, which fact was known to 
the sheriff. The original attachment papers and judgments 
thereon had been lost or destroyed, as complainants have 
been informed and believe. 

When said affidavits were tendered to the sheriff by com- 
plainants’ attorney, July 27th, 1878, he agreed to receive 
them and stop the sale, but on July 31st, notified him that 
he would not receive them and said that the property must 
sell. Willis Clary and W. H. Whaley were both upon the 
bond of said sheriff, and his regular advising attorney, John 
D. Rumph, attorney for said parties, and the said parties 
had, as complainants believe, advised the sheriff to disre- 
gard said aftidavits of illegality. The property levied on 
was worth $1,000.00, but if sold at public sale at present 
prices would not bring a tittle of its value. Said fi. fas. 
were void because they could not issue upon an attach- 
ment proceeding. Complainants never entered into any 
obligation connected with atiy proceeding in favor of 
said plaintiffs in said fi. fa. other than the forthcoming 
bond aforesaid, and no valid judgment could be entered 
thereon. 

Complainants’ remedy is not as complete and adequate by 
asuit against the sheriff as it isin equity, for the reason that 
the measure of damages against him would be only the 
value of the property as ascertained by the bid at said sale, 
ete., therefore complainants prayed the writ of injunction 
addressed to said sheriff, plaintiffs in fi. fa. and constable, 
commanding and requiring them to desist from further 
attempting to sell said property, and also the writ of sub- 
pena, ete. 

As cause why an injunction should not issue, the defend- 
ants Clary & Whaley demurred to the bill because it con- 
tained no equity, the remedy at law was complete, and be. 
cause it was multifarious. 

33 
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They also set up, by answer, the following facts: In 1874, 
Dunn & Blain, being indebted to them for rent $83.33, they 
sued out before Floyd, J. P., a distress warrant for that 
amount, which was levied upon certain personalty as the 
property of the defendants. A counter-affidavit was filed, 
and a bond, given in terms of the law, with the com- 
plainants as securities. Afterwards, Dunn & Blain be- 
coming indebted to them an additional amount for rent, 
a second distress warrant was issued and the same proceed- 
ings again had. These cases came on for trial before said 
justice on December 1s, when a judgment was rendered 
in each case against Dunn, Blain, Harris and Mitchell 
for the amount claimed. On May 28th, 1875, Parker, J. 
P., Floyd’s successor, issued executions upon the judg- 
ments aforesaid, which were, on June 19th following, levied 
upon the land described in the bill as the property of Haines 
and Mitchell. To these levies Blain, in behalf of all of 
the defendants, interposed an affidavit of illegality, which, 
upon being returned to the justice court, was overruled, and 
an appeal entered to the superior court. At the March 
term, 1878, of the superior court, when said appeal case 
came on to be heard, a judgment was rendered directing the 
executions to proceed. 

The affidavit of illegality filed by Blain in June, 1875, 
after uniting the two cases as to amount and stating them 
as one, proceeds thus: “ Before the undersigned, came Wil- 
liam §S. Blain, one of the defendants in the above stated 7. 
Ja., who, being sworn according to law, saith that the above 
stated ji. fa. is proceeding against him and his sureties ille- 
gally, for the following grounds, ete.” 

Affidavits were read in support of the bill and answer 
respectively, which leave it in doubt whether the original 
proceedings, in which the bond was given with complain- 
ants as securities, were by attachment or distress warrant. 
The papers having all been lost or destroyed, there was no 
way of establishing which theory was correct. But the 
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evidence did disclose, that the bond signed by the complain- 
ants was given to the constable for the forthcoming of the 
property levied on. 

The chancellor granted the injunction and defendants 
excepted. 









Joun D. Roumpn, by brief, for plaintiffs in error, cited 
Code, §§3664, 4671, 3084, 3093, 3095, 2894, 3218; 53 Ga., 
387; 55 Zb., 335; 10 7b., 116; Story’s Eq. Plead., §287. 








C. Symmes; Goopygar & Harris, for defendants, cited 
Dillon on Mun. Corp., §688; 11 Md., 186; 18 Zd., 284; 8 
Ga., 444; 16 /d., 482; 13 7b., 140; 34 Zh. 268. 


Bieckuey, Justice. 
























1: Whether in attachment, or in distress for rent, the stat- 
utory bond is for the payment of the recovery, or condem- 
nation money. Code, §§3319, 4083. A bond for the pro- 
duction of the property may be binding as a common law 
bond, but certainly no judgment upon it can be entered up 
in the main case, or without an action upon the bond. Here, 
this summary mode of taking judgment was pursued, and 
for that reason the judgments were void. 

2. The sheriff having refused to receive a good and suffi- 
cient affidavit of illegality, was subject to be enjoined from 
making the sale. 47 Ga., 400. 

3. The prior affidavit of illegality, by Blain, was no im- 
pediment to an affidavit by Haines and Mitchell, the com- 
plainants in the bill. Blain’s property was not under seizure, 
nor was his affidavit made as agent, but in his own name and 
interest, as principal. 34 Ga., 268. 

4, Was the bill multifarious? Both executions were be- 
tween the same parties, levied by the same officer, on the 
same property, and were subject to the same objections. 
The relief prayed against one, and the grounds thereof, were 
identical with the relief prayed against the other, and the 
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grounds thereof. The bill sought to ward off, by the same 
means, two blows, with two like instruments, aimed by the 
same parties at the same object. To exact a unity in the 
bill more strict than this, would be to go beyond the stick- 
lers for the dramatic unities—the classical purists in dra- 
matic composition, who are to be satisfied with nothing less 
than complete unity of time, of place, and of action. May 
not he who attacks with a double-barrel be resisted, just as 
if he shot with a single barrel ? 

5. Grant that all the defendants in the judgments must 
be parties to the bill, those left out may be brought in by 
amendment. The injunction, in the meantime, may hold 
matters in statu quo. 

6. We can safely say there was no abuse of discretion in 
granting the injunction. 


Judgment affirmed. 


Dickinson e¢ al. vs. HARALSON, receiver. 


That a homestead or exemption of personalty was applied for in 1872, 
and, after litigation, granted in 1873, the applicant having no realty 
at the time of the application, was no obstacle to the setting apart 
a homestead of realty in 1875, the realty being acquired by the 
debtor in the interval between the two applications. A second or 
supplemental homestead, within the ruling of this court in 54 Ga., 
515, and 56 Jd., 520, is the addition of more property of the like 
kind to that secured by a previous assertion of the homestead right. 


Homestead. Before Judge Unprerwoop. Richmond 
Superior Court. April Adjourned Term, 1878. 


In the year 1872, Dickinson, as the head of a family, ap- 
plied to the ordinary of Richmond county for an exemption 
of personalty. Litigation ensued, and in December, 1873, 
the personalty was duly set apart, the ordinary then approv- 
ing the application. At the time of said application the 
applicant owned no real estate. Some time after the ex- 
emption of personalty was applied for, Dickinson inherited 
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from his father certain tracts of land in Richmond county, 
and on the 25th day of March, 1875, a homestead of realty 
was duly set apart out of said land to his family, upon the 
application of his wife, her husband having refused to apply 
for the same. At the time this homestead was set apart, 
the estate of Hopkins was a judment creditor of said Dick- 
inson, but could not file exceptions in the court of ordinary 
because unrepresented. On September 11, 1875, Arabella 
T. Haralson, receiver of said estate, filed her bill against 
Dickinson and wife to subject the said homestead to the 
judgment in favor of the estate of Hopkins, on the ground 
that said land so set apart was worth a sum largely in excess 
of the valuation allowed by law. On the 26th June, 1876, 
complainant, by an amendment to her bill, claimed that the 
said homestead was void on the additional ground that a 
previous exemption of personalty had been allowed to the 
husband, and that, therefore, the wife was not entitled to 
the benefit of a homestead of realty for herself and minor 
children, and that she was estopped by her husband’s pre- 
vious application. 

The answer of defendant admitted that an exemption of 
personalty had been allowed by the ordinary, as alleged in 
complainant’s bill, and the homestead of realty also, as al- 
leged. 

The chancellor held that the wife, Mrs. Dickinson, was 
not entitled to the homestead of realty, because it was sup- 
plementary. To this ruling Dickinson and wife excepted 


H. D. D. Twiees, for plaintiff in error, cited 54 Ga., 515; 
56 7b., 520; 47 Zb., 250; Rev. Code, §§2002, 5135 ; Code, 
§§2016, 2022. 


Frank H. Miter, for defendant, cited 47@a., 474; 55 
Ib., 340; 54 Zb., 515; 56 Zb., 520; Burns vs. Chandler, 
August 20, 1878; act of Feb. 26, 1876, p. 50. 


B.EckieEy, Justice. 


The constitution of 1868 entitled the head of a family to 
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a homestead of realty, as well as to an exemption of per- 
sonalty. The act of the same year (Code, §2003), and sub- 
sequent legislation, kept both species of property in view, 
and contemplated that proceedings to secure both were to 
begin and be conducted together. If, having both species 
at the time of the application, the applicant voluntarily 
confined his application to one, leaving the other out, per- 
haps he could not afterwards claim as to the latter. But 
surely he might apply for one only, when he had but one, 
without thereby losing the constitutional right to have both. 
Having personalty alone, must he give that up, or save it at 
the cost of never having a homestead of realty? The letter 
of the statutes may not provide for two distinct applications, 
but the spirit does, where each is, and from necessity must 
be, confined to one species of property. A cumulative or 
supplemental homestead, as heretofore declared by this court 
unprovided for, is not realty after personalty, or personalty 
after realty, but both or either after both, or one after a pre- 
vious one of like kind. ; 
Judgment reversed. 


Scuey, assignee, vs. Scnorretp & Son. 


On a rule against the sheriff, issues involving both fact and law hav- 
ing beeen tried by the court, without a jury, the parties consenting 
to that mode of trial, and the court having refused to award the fund 
absolutely to either of the two competing liens, but on the contrary 
having ordered it held up to await the sale of certain machinery, 
and Schofield & Son, one of the contestants for the money, having 
excepted to the decision, and brought the same to the supreme court 
by writ of error, and this court having thereon adjudged ‘‘that the 
judgment of the court below be reversed, on the ground that the 
court erred in passing the order to hold up the fund to await the 
future sale of the machinery, it being the opinion of this court that 
Schofield & Son’s judgment had the superior lien on the money 
raised from the sale of the real estate,” the effect of this judgment 
of the supreme court was only to vacate the erroneous judgment of 
the court below, and the legal consequence was a new trial, and not 
the rendition of a judgment, without trial and as matter of course, 
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in favor of Schofield & Son for the fund in controversy. While it 
was competent for this court to have directed such a judgment to 
be rendered, it did not in fact so direct in express terms, or with 
due legal certainty. 

JACKSON, J., dissented. 


Judgments. New trial. Practice in the Supreme Court. 
Before Judge Gipson. Richmond Superior Court. Octo- 
ber Term, 1877. 


This case was before this court in 59 Ga., 537. Upon 
filing the remittitur counsel for Schofield & Son proposed 
to take the following order: 

“The remittitur from the supreme court having been 
received, reversing the decision of this court ‘on the ground 
that the court erred in passing the order to hold up the 
fund to await the future sale of the machinery, it being the 
opinion of this court that Schofield & Son’s judgment had 
the superior lien on the money raised from the sale of the 
real estate’ : 

“Ordered, that the same be entered on the minutes of 
this court, and be enforced. 

“Ordered, that Charles H. Sibley, sheriff of Richmond 
county, pay over to J.S, Schotield & Son, or their attorney, 
the sum of $522.50, admitted by his return to be in his 
hands.” : 

Counsel for Schley, assignee, objected to this order, in- 
sisted that the judgment of the supreme court, in effect, 
granted a new trial, and claimed a re-hearing, submitting affi- 
davits as follows: 1. The affidavit of Schley that he did not 
testify upon the previous trial that the machinery was not 
putup; that such was not the fact, but three-fourths thereof 
was put up immediately upon its arrival, and is still up and 
running. 2. The affidavit of Phillip A. Schley to the same 
effect. 

The objection was overruled, and the order allowed. To 


this ruling Schley, assignee, excepted. 


Hoox & Wess, for plaintiff in error. 





530 SUPREME COURT OF GEORGIA. 


Schley, assignee, vs. Schofield & Son. 


Frank H. Mitter, for defendants, cited Code, §4285 ; 49 
Ga., 303 ; 56 7b., 520. 


G : 
“Buxcktey, Justice. 


“as a general rule, where the writ of error is founded upon 
a trial below in which both law and fact were involved, and 
where the complaint is that the plaintiff in error lost his 
case when he was entitled to gain it, and where this court 
is of opinion that he was entitled to gain it, and where, for 
that reason, the judgment of the court below is reversed, 
a new trial follows unless this court, by way of direction, 
dictates something else. A new trial follows because the 
former trial terminated in a wrong result. No mere sus- 
pension took place, but the trial was concluded ; it was over. 
If there were a finding of the facts, as by a verdict, and 
this finding were in favor of the plaintiff in error, and be- 
came fixed upon the record, and if the error was simply 
in applying the law to the found and fiwed facts, then a 
reversal would leave something for the court below to fall 
back upon ; the verdict or other record finding of the facts, 
would furnish a basis for entering up a correct judgment, 
without either direction to that effect from this court, or a 
new trial. But when there is no verdict for the plaintiff in 
error, nor any other formal and fixed finding of the facts, how 
ean euch a verdict or finding be dispensed with, and:a dif- 
ferent judgment be rendered from that which was formerly 
rendered, unless this court gives some special direction to 
the case? It cannot be insisted that because the evidence 
on which the superior court acted is set out in the bill of ex- 
ceptions, or in a brief of the testimony, there is no occasion 
to have the facets found. The difference between a full and 
faithful report of the evidence, and a verdict or-finding 
thereon, must be obvious to everybody. Where the judge, 
by consent, exercises the functions of a jury, if he makes no 
finding, general or special, for the party entitled to prevail, 
that party cannot prevail without a new trial, except by the 
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mandate of this court. Be the trior of the facts judge or 
jury, no party can prevail, as a general rule, without some 
finding by such trior in his favor: Where the judge 
acts as a jury, no separate finding of the facts is nec- 
essary, but the requisite finding is included implicitly 
in his general judgment. In such case, therefore, a re- 
versal of his general judgment vacates all he has done. We 
do not mean to say that he might not find the facts specially, 
if he thought proper to do so, or that, if he so found them, 
a reversal of a formal judgment rendered thereon would 
vacate the special finding. The reversal of an erroneous 
judgment based on a correct verdict, does not open the ver- 
dict, or should not do so; and a special finding of the facts 
by the judge would doubtless be the precise equivalent of 
a verdict. It could be made a part of the record proper, so 
that a motion in arrest of judgment might be based thereon. 
But who would ever think of moving in arrest of judgment 
upon the raw evidence set out in a bill of exceptions or in a 
brief of the testimony ? Mere evidence is food unassimilated ; 
a verdict or finding is the tissue into which it is converted by 
assimilation. That bare reversal here is generally followed 
by a new trial below, see 14 Ga., 653; 56 Zb., 520, in con- 
nection with 54 7b., 492; and compare 49 Z6., 303. 

It is not disputed that it was competent for this court, in 
its judgment on the former writ of error, to have directed 
the superior court to substitute some other judgment in lieu 
of the one which was reversed, and thus dispense with anew 
trial. Buta judgment of this court, as well as that of any 
other, ought to be clear and certain. When more than a 
mere reversal is intended, the additional matter should not 
be stated simply by way of a reason for the reversal, as was 
done when this court said, “it being the opinion of the court 
that Schofield & Son’s judgment had the superior lien on 
the money raised from the sale of the real estate ;” but there 
should be a mandatory direction to do or to adjudge what- 
ever this court intends shall be done or adjudged. The 
reasons given fora reversal, whether expressed in the judg- 
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ment or in the opinion, are to be respected and applied in 
conducting the new trial, without any direction to that 
effect ; but to embody these reasons in a new judgment 
based on the former trial, where there has been no verdict and 
no special finding of the facts, requires a direction from this 
court in express terms. And what we direct, is to be ascer- 
tained from the judgment which we render; the direction 
is judgment, not mere opinion, and as judgment it must 
appear. What the judgment ought to have contained is 
manifest, in the present case, from the opinion of the court 
as then written out at length by my brother Jackson ; but 
what the judgment does contain is a reversal with a reason 
for it, but unattended with any direction whatever. A di- 
rection ought to have been incorporated; no doubt we intend- 
ed to do it, or thought we had done it; but what we intended or 
what we thought is not the question. What did we adjudge? 
It is clear now, that we neglected our duty, or at least I did, in 
not making the judgment as fullas it should have been ; but 
no degree of regret for our inattention or oversight, can 
enlarge the judgment. It isa mere judgment of reversal, 
nothing more. No importance is attached to the affidavits 
produced .by Schley’s counsel showing a mistake in briefing 
the testimony. The new trial results from no special cir- 
cumstance of this sort, but solely from the general rule 
that reversal here leads to a new trial below. 

Judgmeut reversed, on the ground that the court erred 
in ordering the fund paid to Schofield & Son without a new 
trial. Let that part of the order, and whatever depends 
upon it, be vacated ; and let the issues between the contest- 
ing creditors be tried over, with the former judgment of 
this court as a rule of decision, so far as the same may be 
applicable. 


Warner, Chief Justice, concurred. 


Jackson, Justice, dissenting., 


The sole question made, is whether the plaintiff in error 
was concluded by the judgment rendered in this case when 
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here before, and reported in 59 Ga., 537. My brethren 
think that he is not concluded, but may litigate again. I 
think that he is concluded, and cannot litigate further. For 
this opinion I submit the reasons which follow : 

Schley claimed under a lien for machinery furuished 
defendant in ji. fa.; Schofield & Co. claimed by virtue of 
a judgment obtained against defendant. The judge of the 
superior court of Richmond county, passed upon the case by 
virtue of a consent order that “all questions of law and 
fact arising under said issue, and the validity of the claims 
of the two fi. fas. to the balance on hand, should be referred 
to Hon. William Gibson, presiding judge, for decision with- 
out the intervention of a jury.” The lien was older than 
the judgment, and if valid would take the money ; if it was 
invalid, Schofield’s judgment would take it. Judge-Gibson 
held that the lien was valid, and passed an order that the 
money be held up to await the levy of the lien upon the 
machinery, and if that was not sufficient to pay it, then that 
the money arising from the sale of the realty, which was 
the sum in dispute here, should be applied to that lien as 
superior to the judgment. That judgment of the judge 
was reversed by this court, as reported in 59 Ga., 537, and 
the following remittitur returned to the superior court: 
“ Reversed on the ground that the court erred in passing 
the order to hold up the fund to await the future sale of 
the machinery, it being the opinion of this court that Scho- 
field & Son’s judgment had the superior lien on the money 
raised from the sale of the real estate.” Moreover, the fol- 
lowing head-note was agreed upon by this court unani- 
mously, as appears in 59 Ga., 537: “ Machinists and manufac- 
turers of machinery, have no lien on real estate for machinery 
furnished, unless the machinery furnished is attached to, and 
becomes incorporated with, the realty for which it was fur- 
nished. If boxed up and never used about the mill, a 
judgment lien of older date than the judgment of the man- 
ufacturer or machinist, though younger than the record of 
the asserted lien, will be superior to such lien on the realty, 


and will take the money for which the realty sold.” 
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Moreover, in the opinion delivered before this whole 
court, occur these words: “ This ruling disposes of this 
case, and makes it unnecessary to determine any other ques- 
tion made ;” and also these words: “ But the former view 
of this case controls it, and we reverse the judgment because 
the court erred in not directing that the money be paid to 
Schofield & Son.” 

My opinion is, that if there ever was a case ves adjudicata, 
this is the case. The remittitur of itself is clear. It declares 
that “the court erred in passing the order to hold up the 
fund to await the future sale of the machinery, it being the 
opinion of this court, that Schofield & Son’s judgment had 
the superior lien on the money raised from the sale of the 
real estate” ; as much as to say that it is the judgment. of 
this court that the court no longer hold up the fund, but 
pay it over to Schofield & Son; but because the word 
“opinion” is used instead of the word “judgment,” the case 
is to be tried over. 

If, however, the remittitur were not plain, the head-note 
and opinion, all of which the court below had before it 
when it was determined by it that the case was at an end 
and could not be tried again, leaves it beyond doubt. There 
were some ten ora dozen assignments of error in this case 
when here in 59 Ga., ali of which it was the duty of this 
court to pass upon and determine if the case had not been 
finally disposed of, but none of which were touched, because 
the case was at an end; yet, now, it is ruled not to be at an 
end. Mark the language: “ We reverse the judgment be- 
cause the court erred in not directing that the money be paid 
to Schofield & Son,” and “this ruling disposes of this case 
and makes it unnecessary to determine any other question 
made.” Why may not the syllabus agreed upon by the 
court, and the opinion read in the hearing of all the bench, 
not obiter, but on the direct point made, be invoked to eluci- 
date the judgment announced in the remittitur, and trans. 
mitted to the court below? I see no reason why they should 
not be so invoked. 
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“There are grave reasons of public policy why this judg- 
ment ought not to be opened and sent back for a new trial 
upon the grounds made in this motion. 

Delay of justice is often its denial, and much of the oppo- 
sition to the organization of this court, and which delayed 
it so long, was the fear that litigation would be intermina- 
ble. Hence the stringent provision in the organic law, that 
the case must be determined at the first term unless provi- 
dentially prevented, and the judgment be rendered at least 
by the second; but what do these provisions avail, if after 
final judgment in this court the case may be again opened 
and tried over ? 

The reason for the application now made, as contained in 
the record, is a deposition of one of the Messrs. Schley, that 
he did not swear on the former trial as the former bill of 
exceptions stated. That record asserts that he swore that 
the machinery was never put up or used, but remained 
boxed up as it was first received, and was worth its full in- 
voice price to him, but would not sell for more than $500.00 
at public outery. Now in this record at bar, he deposes that 
he never made that oath, but that the machinery was used 
and attached to the real estate ; and another affidavit is made 
to the same effect by another gentleman. 

I can imagine nothing more dangerous than to allow a 
witness, after the decision in a cause has been rendered in 
the highest court of appeals, and it has been ascertained on 
what point the case turned in that court, to contradict the 
solemn record of what he did swear, and to change it so as to 
meet the law of the case as ruled. Better a thousand times 
that injustice should be done in one case, than that such a 
door should be thrown open for perjury. The high char- 
acter of the witnesses in this case, and the honored name 
they bear, forbid that such a suspicion should arise in the 
case at bar; but if'they were permitted so to contradict the 
record, the rule must be general, and the door be thrown 
open to all; and in these days, when litigants are allowed to 
testify in their own cases, thousands would fraudulently and | 
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faleely enter through that door, and litigation would never 
end. 7 

My brethren rest their judgment of reversal upon 14 Ga., 
653 and 56 Ga., 520. The case at bar is distinguishable 
from both. 

The first only rules that unless this court otherwise direct, 
a mere reversal, without more, will set the case for new trial ; 
and there the judgment was reversed for error in the charge, 
the question being between various applicants for perma- 
nent letters of administration, and the court having charged 
that the letters of one were not vacated by his removal out 
of the state. And the point in the case was, whether error 
was committed by the ordinary in granting temporary let- 
ters to take care of the estate until all the conflicting appli- 
cations could be settled. There is not a syllable in remit- 
titur, or head-note, or opinion, that tends to show a final 
judgment of the case in this court. 

The case in 56 Ga., 520, is fully as much unlike this at 
bar. 

There it was ruled in the second head-note, thus: “After 
a judgment in favor of a creditor, upon a money rule against 
the sheriff, has been reversed on the ground that the credi- 
tor’s lien is not superior, but inferior toa competing order 
setting the fund apart for the debtor’s family under the 
homestead and exemption laws, the creditor, upon the new 
trial, may still attack the order as void for want of jurisdic- 
tion in the ordinary when it was granted, that question not 
having been made on the first trial, nor passed upon by the 
supreme court. In such a case the validity of the order is 
not res adjudicata, but only its priority as compared with 
the creditor’s lien.” 

But in this case now before us, the validity of the lien of 
Schley, as assignee, was the only point in issue ; it was passed 
upon by the judge, distinetly held by him to be valid, and 
that judgment was reversed and it was pronounced invalid 
by us. 

Not only so, but it was the question made, and evidence 
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was in and uncontradicted, that the machinery was not 
attached, but boxed up as it came from the north; and on 
that fact proven and uncontradicted, this court rested its 
judgment that the lien was emvalid, and that Schofield & 
Son were entitled to the money. The ruling in 56 Ga., 
520, is to the effect that if the order there had been passed 
upon, the case would have been res adjudicata ; and that if 
the question of want of jurisdiction in passing the order in 
the ordinary, had been made below and passed upon by the 
supreme court, it could not have been made again. So that 
the case in 56 Ga.,so far from being authority to sustain 
the judgment of reversal in this case now at bar, is direct 
authority to sustain the judgment of the court below. 

For these reasons, while personally Iam gratified that my 
old friend from boyhood, Judge Schley, gets another hear- 
ing, judicially, I feel it my duty to dissent from the judg- 
ment which awards it. 


Pearson vs. Forsytu, administrator. 


1. When objection is-made to the matter of testimony, and not to the 
medium, the competency of the medium is not in question. Thus, 
where a memorandum was sought to be introduced and it was 
objected to on the ground that the contents were but the sayings or 
declarations of the defendant in execution, the point raised for 
decision was not whether the given sayings or declarations could be 
proved in the manner proposed, but whether, in and of themselves, 
they were admissible evidence. 

. Where a deed from the defendant in execution to the claimant, his 
sister in-law, was made pending the creditor’s suit and shortly after 
the debtor had become insolvent, which deed expressed a considera- 
tion of three thousand dollars and acknowledged the receipt of that 
sum, and where, on the trial of a claim, the deed is sought to be 
avoided by the plaintiff as voluntary, or else as fraudulent in fact, 
the declarations of the defendant made in the course of giving 
instructions for writing the deed, on the day preceding its execu- 
tion, are relevant testimony in behalf of the plaintiff, though the 
defendant was not then in possession of the. premises, and though 
the claimant was not present when the instructions were given, a 
memorandum thereof having been made by the scrivener at the time 
in these terms: ‘‘ October 18th, 1878—Nos. 12 and 13, in Oostanaula 
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Division of Rome, were conveyed to Mrs. Mary Pearson. Before 
the war, W. S. sold her this property for three thousand dollars, 
re-purchased it during the war, and paid her for it in 7-30 notes. After 
the war, sold it back to her for three thousand dollars again. He 
holds her note for it, makes her a deed because she has never been 
satisfied with the sale for Confederate money.” The scrivener hav- 
ing written and attested the deed, and having, moreover, at the 
request of the defendant, acted as the agent of the claimant in 
receiving it so as to render the delivery complete in the a bsence of 
the claimant, the declarations noted in the memorandum were a part 
of the res gestae, and tended to illustrate the motive and purpose of 
the conveyance on the part of the maker thereof. 

. The charge as given by the court to the jury was substantially cor- 
rect. The verdict was not contrary to law, and there was evidence 
enough to justify it, inasmuch as the nature of the case was such 
as to leave a wide scope for inference and general reasoning by the 


jury. 


Evidence. Practice in the Superior Court. Fraudulent 
conveyance. Newtrial. Before Judge Unperwoop. Floyd 
Superior Court. January Adjourned Term, 1878. 


An execution in favor of Mitchell, based on a judgment 
against Oothran, obtained on July 21st, 1874, was levied 
upon certain lots in the city of Rome, and a claim thereto 
interposed by Mary A. Pearson. Upon the issue thus formed, 
Forsyth, the administrator of Mitchell, showed title con- 
veyed to the defendant on December 15th, 1856, and closed. 
The claimant showed title from defendant to her, convey ed 
on October 14th, 1873, (at which time the creditor’s suit 
was proceeding), and closed. 

Plaintiff introduced Joel Branham, who testified, in sub- 
stance, as follows: The memorandum (that quoted in the 
second head-note) was written on October 13th, 1873, by 
witness, in the presence of Cothran, and from his state- 
ments. He was giving witness directions to prepare a deed 
to the property to Mrs. Pearson. The deed was not drawn 
and signed until the next day. When it was executed, 
Cothran delivered it to witness for Mrs. Pearson, making 
him her agent to receive it. No money was paid or note 
given. Cothran was then insolvent. (The plaintiff here 
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introduced the memorandum referred to.) Cothran lived 
on this property in 1870 or 1871. It was worth for rent in 
1866 350.00 per month. Rents were then high. The let- 
ters “ W. S.” in the memorandum, means W. S. Cothran. 

W. S&S. Cothran, son of the defendant in ji. fu., testified 
that his father lived on the property in 1866; that he does 
not remember when he moved away, as witness was then 
absent at school ; that he found the following note on Mrs. 
Pearson amongst his father’s papers after his death ; that his 
fatlier died on July 20th, 1877. 

Note referred to introduced by plaintiff: 
$3,000.00. ‘Rome, Ga., January Ist, 1871. 

‘Twelve months after date I promise to pay to W. 8. Cothran or 
bearer, three thousand dollars, for value received for town property, 
real estate in the city of Rome, with interest from date. 

(Signed) Mary A. PEaArson.” 

The claimant testified as follows: Being alone in the 
world, I entrusted all my property to W. S. Cothran, who 
was my brother-in-law. I owned valuable negroes, and he 
hired the.n out for me, having general charge of all my 
business. In the year 1856, the lots levied on were bouglit 
by Cothran for me and paid for with my money. I went 
into immediate possession of the property and so remained 
until just before Rome was evacuated by the Confederate 
army. The lots were always known as belonging to me, 
but the deed, without my knowledge or consent, was taken 
to Cothran. Just before the evacuation, Cothran advised 
me to sell the property and to invest in cotton, and I agreed 
to sell to him. This occurred in January, 1863. Cothran 
was to invest in cotton for me, but he neither paid me any 
money nor did he make any investment, nor did I ever give 
to him any deed or writing. This contract was verbal. 
After the summer Cothran returned, took possession of the 
property, and held it until 1870. At about the latter date 
he gave me his bond for titles, claiming that he had 
expended on the property in taxes, repairs and improve 
ments $3,000.00 or over, and required me to give him my 
note for that amount, which I did. Thus matters stood 

34 
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until October, 1873, I claiming all the time that if I had to 
pay for taxes, repairs, etc., he ought to pay for the rent. 
At the time his deed to me was executed, he agreed to settle 
by allowing my claim to off-set his, and 1 accepted the deed 
and surrendered the bond for titles. The property rented 
after the war for $50.00 per month. Cothran did not return 
me my note, though he said he would do so; I donot know 
where it is, but he assured me when I gave up the bond that 
it should never come against me. I first went into pos- 
session of the property on December 23d, 1856, and left it 
in December, 1863. I again resumed possession of it about 
the 1st of March, 1870, and have so remained ever since. 

It was admitted that the debt on which the judgment 
against Cothran was based, existed at the date of the deed 
to claimant. 

The jury found the property subject. The claimant 
moved fora new trial upon the following grounds : 

1. Because the verdict was contrary to law and evidence. 

2. Because the court erred in admitting in evidence the 
memorandum made by Branham on October 13th, 1873, the 
objection made thereto upon the trial being that it was but 
the sayings or declarations of Cothran, in the absence of 
claimant, and when he was not in possession of the prop- 
erty levied on. 

3. Because the court erred, after charging as requested 
by claimant as follows: “If the jury believe from the evi- 
dence that Cothran used the claimant’s money in purchasing 
the land in controversy, and took the deed to himself, and 
made the deed of October 14th, 1873, to Mrs. Pearson on 
this account, this would be a valuable consideration, whether 
a dollar was paid by Mrs. Pearson to Cothran at the time of 
making the deed or not. And if Mrs. Pearson had, before that 
time, bought the land from Cothran and given her note for 
the purchase money, and said note bad been paid by adjust- 
ment of rents, taxes, etc., between the parties, the same 
would be a valuable consideration,” in adding the following 
qualification, to-wit : “This would not be the law if Coth- 
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ran simply owed Mrs. Pearson money, and bought for him- 
self, paying his own money for the property.” 

4. Because the court erred after charging the jury 
as requested by claimant as follows: “If Cothran owed 
Mrs. Pearson a precedent debt, or if she had bought said 
land from him before he made the deed of October 14th, 
1873, and given him her note for $3,000.09 for the same, 
and Cothran had said note, the same would constitute a 
a valuable consideration, whether any money was paid at the 
time of making the deed or not,” in adding the following 
qualification : “Provided the transaction was bona fide, and 
the note was a valid subsisting debt against Mrs. Pearson, 
not canceled,” reading also $3197 of the Code. 

The motion was overruled and the claimant excepted. 


Dasyry & Fovucug, for plaintiff in error, cited, on admis- 
sion of memorandum, 16 Ga., 114; 52 Jb., 564; 20 Jb. 
240 ; Code, $3784. On consideration for deed, Code, §2616 
49 Ga., 120. 


Wrieut & Fraruerston, for defendant, cited, on admis- 
sion of memorandum, Code, §3773 ; Bump. on F. C., 562 
et seq. ; 14 Mass., 245. 


Buecktey, Justice. 


A judgment for a large debt was rendered in 1874. The 
ji. fa. issued thereon was levied, in 1876, upon certain prem- 
ises, the same being a family residence in the city of Rome. 
A claim was interposed by a sister-in-law of the defendant 
in fi. fa. The evidence of paper title in the defendant was 
a deed in fee simple, made to hiim in 1856 by a person then 
in possession. The consideration expressed was three thous- 
and dollars. It appeared that the claimant (not the defend- 
ant), went into possession immediately after the purchase, 
and that she remained in possession until December, 1863. 
It further appeared that the defendant took possession in 
1866, and retained it until March, 1870, and that the claim- 
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ant then resumed possession, and has kept it ever since. It 
further appeared that on the first of January, 1871, the claim- 
ant gave her negotiable promissory note to the defendant for 
three thousand dollars, due at twelve months, with interest 
from date, the note expressing on its face that-it was “for 
town property—real estate in Rome.” This note was pro- 
duced at the trial, having been found among the defend- 
ant’s papers after his decease, which took place in July, 1877. 
The evidence of paper title in the claimant was a deed from 
the defendant, conveying the premises to her in fee simple. 
This deed bore date October 14,1873. The consideration 
expressed was $3,000.00. It was admitted that the suit in 
which the judgment was rendered was pending when this 
conveyance was made, and had been pending for some years. 
There was evidence that the defendant became insolvent in 
September, 1873. The claimant sought to establish title in 
herself thus: First, she alleged that her money was used by 
the defendant to pay for the premises when he purchased 
in 1856; that he purchased for her and at her request, but 
took the conveyance to himself without her knowledge or 
consent, and that, therefore, a trust resulted to her by ope- 
ration of law. Secondly, she alleged that in 1863 she ver- 
bally bargained the premises to the defendant ; that he paid 
nothing on the contract, though he afterwards entered into 
possession ; that he enjoyed the rents and profits until she 
re-entered in March, 1870; that, at the time she gave the 
note above referred to, he gave her a bond for titles ; that 
the note was not in fact given for purchase money, but for 
money which he said he had expended for taxes and im- 
provements; that she claimed then, and continued to claim, 
that if she had to pay him for taxes and improvements, he 
ought to account to her for the rents, which were worth 
fifty dollars per month; that when he conveyed to her, in 
October, 1873, the adjustment was based on a recognition 
of her demand, he agreeing to treat the note as paid by the 
rents, and promising to surrender it, or that it should never 
come against her ; that she then surrendered to him the bond 
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for titles, and that the note, though discharged in the man- 
ner stated, had never been delivered up. There was evi- 
dence tending to verify these several facts, but, as to most 
of them, only the testimony of the claimant herself. She 
was a witness in her own behalf. The plaintiff in ff. fa. 
stood upon the paper title as proved in the defendant up to 
and after his insolvency, together with his possession from 
1866 to 1870, and sought to avoid the conveyance from him 
to the claimant as voluntary, or, if not voluntary, as made 
to defraud creditors. On the day preceding the execution 
of that conveyance, the defendant gave instructions by 
which to prepare the deed. The person to whom they were 
given made a memorandum, in his presence, of his instruc- 
tions and statements. That person wrote the deed, and 
attested it as one of the witnesses. He, also, at the request 
of the defendant, acted as agent for the claimant in receiv- 
ing delivery of the deed, she not being present. The mem- 
orandum was in these words: “ Oct. 13,1873. No. 12 and 
13, in Oostanaula Div. of Rome, were conveyed to Mrs. 
Mary Pearson. Before the war, W. S. sold her this prop- 
erty for 3 m dollars, re-purchased it during the war and 
paid her for it in 7.30 notes. After the war, sold it back to 
her for 3 m again. He holds her note for it, makes her a 
deed because she has never been satisfied with the sale for 
Confederate money.” 

1, 2. At the trial, the foregoing memorandum was admit- 
ted in evidence (together with the testimony of the maker 
of it), the claimant objecting upon the ground that the 
memorandum “was but the sayings or declarations of the 
defendant in 7. fa., made in the absence of the claimant, 
and when the defendant was not in possession of the prop- 
erty.” There may be some other ground on which, if it had 
been presented, the memorandum should have been ex- 
eluded. The ground taken conceded that the memorandum 
embodied the declarations of the defendant. These declar- 
ations were a part of the res geste of making the deed to the 
claimant, and they serve to illustrate the motive and purpose 
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of themaker. They bear, in some degree, upon the question 
of fraud, in so far as that question has concern with the 
mind of one of the parties. The deed purports to have been 
made for and in consideration of the sum of three thousand 
dollars, the receipt whereof is acknowledged on the face of 
the deed; the memorandum throws light on the meaning 
of this acknowledgement. The objection to the evidence 
was properly overruled. 

3. It is complained that the court erred in charging the 
jury, and in not charging certain requests of the claimant, 
without addition of qualification. The substance of the 
charge was correct, and nothing was added to the requests 
which a possible view of the facts in evidence did not ren- 
der appropriate. It is further complained that the verdict 
was contrary to evidence and to law. No law was violated 
by it. The evidence was enough; for the claimant was her 
own witness, and the nature of the case was such as to leave 
a wide scope for the jury to reason and infer.. It may be 
that we should have found differently, had we been of the 
panel. 

Judgment affirmed. 


Jackson et al. vs. GuirmartTiIn & Company. 


After judgment in an action of trover, an execution was issued against 
principal and bail; the bail filed an affidavit of illegality on the fol- 
lowing grounds: 1st, that the judgment was obtained on a forth- : 
coming bond, without any service on the bail; that no writ, process, 
or summons ever issued against the bail; and that service was never 
waived, nor did said bail appear or plead; 2d, that the property, ex. 
cept two mules, mentioned in tha forthcoming bond, was, by the 
principal, delivered to the sheriff, and by the latter sold, and the 
proceeds applied to the judgment; that the two mules died before 
judgment, without any fault or negligence of the principal or the 
bail; 3d, that the verdict was taken by consent of the principal, for 
a larger sum than was recoverable in the action by reason of the 
death of the said mules, and that this was done without the know- 
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ledge or consent of the bail; that the judgment entered on the verdict 
was contrary to law, etc. The court did not err in dismissing the 
affidavit of illegality. 


Trover. Bail. Judgment. Practice in the Superior 
Court. Before Judge Barrierr. Wilkinson Superior Court. 
April Term, 1878. 


Report unnecessary. 


F. Cuampers, for plaintiffs in error, cited Code, $§3419, 
2150, 3028, 3563, 3564, 3828, 3594; 59 Ga., 395, 799. 


J. W. Linsey, for defendants, cited the same sections of 
the Code, and 33 Ga., (supplement) 104 ; also Code, §§3077, 
3079. 


BiEck ey, Justice. 


Notice that the bail sought to resist the judgment by affi- 
davit of illegality, and that the sole question is, whether the 
court erred in dismissng the affidavit. Treating of “bail 
trover,” §3419 of the Code declares, that ‘such security 
shall be bound for the payment of the eventual condemna- 
tion money, for which judgment may be signed up against 
the defendant and said security, and execution had thereon 
without further proceeding.” The bail or security takes 
the fortunes of his principal, and is bound equally with him 
by the judgment in the main action. No suit on the bond 
is necessary. The bail can no more go behind the jndg- 
ment, or attack it, by affidavit of illegality, after it is duly 
entered up against both, than can the principal. 

Judgment aflirined. 


Durpen, J. P., vs. Ber. 


1. When the basis of a garnishment is a suit pending in, or a judgment 
rendered by, the superior court, the garnishment, if returnable to a 
justice court, is void. The latter court has no jurisdiction of the 
subject matter. 
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2. If money be paid to a justice of the peace by the defendant in an 
execution issued from the justice court of the district in which 
said justice of the peace presides, the payment being induced by a 
void summons of garnishment, and a void judgment rendered there- 
on by the justice, he having no jurisdiction of the garnishment pro- 
ceeding, the justice acts ministerially in receiving the money; and 
after the defendant in the execution has filed an affidavit of illegalty 
thereto, on the ground of such payment, thereby yielding his right 
to reciaim the money, the plaintiff in the execution may, by rule in 
the superior court, compel the justice of the peace to pay over said 
money to him as a collection made upon the fi. fa.: and that the 
justice has paid it over to the plaintiff in the void garnishment (a 
creditor of the plaintiff in the judgment) will not protect him. 

. When, to a rule nisi against him in the superior court, a jus:ice of 
the peace answers that he acted judicially in respect to the fund in 
controversy, and his answer is traversed, and the correctness of the 
answer depends solely upon a question of law arising upon the face 
of certain documents from his own court, produced by the justice 
in response to the rule, the traverse is for decision by the court, and 
not for trial by the jury. 


Garnishment. Judgment. Justice of the Peace. Rule. 


Before Judge Tompkins. Emanuel Superior Court. April 
Term, 1878. 


On December Ist, 1877, Daniels made affidavit that Belt 
was indebted to him in the sum of $100.00 on a judgment 
rendered by the superior court of Burke county at the spring 
term, 1876, and that he apprehended the loss of said sum 
unless summons of garnishment issued. Lewis, J. P., issued 
summons of garnishment addressed to Davis, returnable at 
a justice court to be held in the 59th district, G. M., (Eman- 
uel county). Davis answered that he was indebted to Belt 
$66.02, for which amount Durden, J. P., rendered judg- 
ment in favor of Daniels. The debt from Davis to Belt 
was already in judgment in the same district, the judgment 
being in favor of Belt and against Davis. The garnishee 
paid this amount to the justice, and was discharged as 
garnishee. Subsequently, an execution in favor of Beit 
against Davis, founded on the original judgment in the 
justice court, was levied upon certain property of defend- 
ant, to which he filed an affidavit of illegality, setting up 
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payment based upon the above facts as to the garnishment 
and judgment thereon, ete. 

Belt thereupon sued out a rule in the superior court 
against Durden, J. P., requiring him to show cause why the 
money collected by him as above stated from Davis, should 
not be paid over to his execution. Durden answered that 
the money aforesaid was appropriated to the execution in 
favor of Daniels by a judgment rendered by him asa justice 
of the peace; that movant failed to avail himself of his only 
remedy by appeal for any error that might have been com- 
mitted in the rendition of such judgment, ete. 

This answer was traversed by movant. 

When the issue thus presented was called for trial, respon: 
dent moved to dismiss the rule upon substantially the same 
ground as is set forth in the answer. The court inquired 
whether, if such motion were overruled, respondent would 
demand a trial by jury. It was replied that he weuld. The 
presiding judge then stated that he would take the papers 
to his room that night and would pass upon the motion in 
the morning. At the time stated, judgment was rendered 
against the respondent for the amount in controversy with 
twenty per cent damages from the date of the rule. 

To ‘this judgment respondent excepted, and assigns as 
error that the court overruled his motion to dismiss, and that 
it passed upon the facts after a traverse of the answer had 
been filed, without his consent. 


Camp & Livineston, by brief, for plaintiff in error, cited 
Code, §$3954, 3950, 3952, 3961; 5 Ga., 384; 53 Jd., 569; 
constitution of 1868, Code, $5104; constitution of 1877, art. 
6, §7, par. 2; Code, §§3610, 4159; 46 Ga., 41. 


No appearance for defendant. 


Bueck.ey, Justice. 


Belt was debtor to Daniels, by judgment in a superior court, 
and creditor to Davis, by judgment in a justice court. Dan- 
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iels undertook to collect from Belt by means of a garnishment 
addressed to Davis. But instead of having Davis sammoned 
to asuperior court, the like court to that in which the judg- 
ment in favor of Daniels against Belt was rendered, he had 
him summoned to the justice court, the same in which 'the 
judgment in favor of Belt against Davis was rendered. 
Thus he planted his garnishment where it could not possi- 
bly take root, for a garnishment based on a judgment must 
bé returnable to the court in which the judgment was 
obtained, or to a like court if the garnishee resides in a dif- 
ferent county. Code, §§3536, 3537. Daniels’ judgment 
against Belt was the basis of the garnishment, and as that 
jedqment was rendered by a superior court, the justice 
court had no jurisdiction. 

2. Nevertheless, Durden, the justice of the peace, assumed 
jurisdiction, rendered judgment against Davis, the garnishee, 
collected the money, and paid it over to Daniels. All of 
which, except receiving the money, was utterly void. As 
the justice of the peace could not act judicially where he 
had no jurisdiction, he must be treated as having acted min- 
isterially throughout, and as there was a legal judgment in 
his court against Davis in favor of Belt, to which he could 
have applied the money, and which Belt intended to dis- 
charge, and thought he was discharging by the payment, the 
justice should, as a collecting officer, have applied it to that 
judgment. There was no other judgment against Davis 
before him, for the pretended judgment in favor of Daniels 
on the garnishment was an utter nullity. It cannot be 
allowed for a collecting officer to discharge himself by paying 
out money upon a void judgment rendered by himself. In 
this state, justices of the peace are not exclusively judicial 
officers ; they are likewise collecting officers. Durden had 
legal authority to collect the judgment in favor of Belt 
against Davis, and though he effected the collection by 
means of rendering a pretended judgment on the void gar- 
nishment at the instance of Daniels, that made no material 
difference in the validity of the collection. At all events, 
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Davis could not reclaim the money from Durden after filing 
an affidavit of illegality to the fi. fa. in favor of Belt, on the 
ground of the payment in question. This affidavit was filed 
before the rule by Belt against Durden was brought. At 
the time of the rule, Durden, as a justice of the peace, had 
collected the money for which Belt’s judgment was rendered 
against Davis. On that ground, Davis had resisted a levy of 
Belt’s fi Fa., swearing that he had paid it, and that it was 
proceeding illegally\ These facts rendered Durden prima 
JFacie liable on the rule. His sole excuse for not paying the 
money to Belt, was that he had paid it to Daniels on the 
judgment in the garnishment proceeding, a proceeding over 
which he had no jurisdiction. The defect of jurisdiction 
was as to the subject matter, and therefore was not cured by 
the garnishee’s appearance and answer. It was apparent on 
the face of the proceedings. What may be Durden’s right 
to take an interest, by way of subrogation, in Daniels’ supe- 
rior court judgment against Belt, we do not decide, the 
question not having been made or argned. 

3. There was nothing for a jury to try. The court did 
not err in making the rule absolute. 
Judgment affirmed. 


Txornton, Ordinary, for use, vs. Park et al. 


An administrator having, upon a bill filed by him to marshal assets, 
enjoined the creditors to await a decree for direction, and having 
died pending the bill, and his administrator and the administrator de 
bonis non of the original estate, both having been made parties com- 
pla.nant to the bill, and thereafter a decree in the cause having 
‘been rendered in favor of one of the enjoined creditors for a sum 
due upon a debt of the highest dignity, and execution having issued 
upon said decree and been returned nulla bona, and the administra- 
tor de bonis non and all the sureties upon his bond being insolvent, 
and he (the administrator de bonis non) being without any of the 
assets, his predecessor having wasted them, and he, moreover, hav- 
ing refused to call the estate of his predecessor to account, the 
creditor may sue upon the bond of the first administrator for the 
amount decreed, as above, to the creditor, joining in the action as 
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parties defendant, the sureties on said bond with the administrator 
of the principal. The decree is the only judgment de bonis testatoris, 
in respect to the original estate, which the creditor has it in his power 
to procure, inasmuch as the administrator of an administrator does 
not represent the first intestate. As to the right of creditors to sue 
where there is an admistrator de bonis non, see 45 Ga., 616; 10 7d., 
266; 11 7d., 658. And that resort to equity is optional, not compul- 
sory, see Code, $3082. 


Administrators and executors. Parties. Actions. Be- 
fore Judge Barrierr. Greene Superior Court. March 
Term, 1878. . 


The facts are stated in the opinion. 


M. W. Lewis & Son, for plaintiff in error, argued that 
act of 1820 rendered but one suit necessary, if that, before 
action accrued on bond. Cobb’s Dig., 484; 6 Ga., 308; 7 
Zb., 31. That act of 1852, p. 235, allowed distributees and 
legatees to sue on bond in first instance. That act of 1856, 
p- 145, seems to give creditors same remedies. That these 
acts are embodied in Code, §2507; 43 Ga., 275; 52 76., 35. 
That representative of estate, 2. e. the administrator de bons 
non, could be made a party. Code, §§2513, 2548. That 
before act of 1845, administrators de bonis non could not 
call the removed administrator to account ; that he can do so 
now, non sequitur that creditor cannot. 10 Ga., 266; 11 
Ib., 658 ; 45 7b., 616. 


Putte B. Rostyson, for defendants, argued that the cred- 
itor, except as provided in $3386 of Code, cannot institute 
suit against administrator and sureties on bond, until he has 
recovered judgment showing devastavit. 52 Ga., 35; 6 
Ib., 303; 7 7b., 31. That this action is not within the pro- 
visions of such section. 


Buieckey, Justice. 


Suit was originally instituted by the plaintiff against the 
‘defendants in the county court of Greene county ; and after 
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trial and judgment, there was an appeal to the superior 
court. At the March term, 1878, of the superior court, the 
case was called for trial, and the plaintiff read his declara- 
tion, as follows: 


“ Grorera, Greene County. 
“ To the Honorable, the County Court of said County : 

“The petition of Joel F. Thornton, ordinary of said 
county, suing for the use of Charles A. Vincent, respectfully 
shows that Columbus M. Park, administrator of William A. 
Florence, deceased, principal, and James N. Armor, Reuben 
B. Armor, Wm. Armor and Columbus M. Park, securities, all 
of said county, are indebted to your petitioner for the use 
aforesaid, in the sun of five hundred dollars, upon an admin- 
istrator’s bond given by said Wm. A. Florence as adminis- 
trator of John E. McCarter, deceased, principal, and James 
N. Armor, Reuben B. Armor, William Armor and Columbus 
M. Park, securities—said bond dated the 5th day of Septem- 
ber, 1859, and duly recorded in the ordinary’s office of said 
county, September 8th, 1859, a copy of which said bond is 
hereto attached. And your petitioner suing as aforesaid, 
avers that at the September term, 1877, of Greene superior 
court, judgment was obtained in favor of said Charles A. 
Vincent against the legal representatives of the estate of 
said John E. McCarter for the sum of ninety-five dollars 
principal, one hundred and twenty-four dollars interest, and 
four and ~= dollars cost ; and that there has been a return of 
nulla bona by the sheriff of said county upon the execution 
issued upon said judgment. And your petitioner suing as 
aforesaid, further avers that the reason why suit has not been 
sooner instituted upon said bond for the recovery of the 
amount due as aforesaid, and as hereinafter set forth, is be- 
cause said Wm. A. Florence, as administrator aforesaid, at the 
September term, 1860, of Greene superior court, filed a bill 
for injunction, and to marshal the assets of said estate against 
said Chas. A. Vincent and other creditors of said estate 
whereby said Chas. A. Vincent was enjoined by said superior 
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court from prosecuting, or in any manner enforcing, his claim 
against the representatives of said Jno. E. McCarter; and that 
said injunction was continued from term to term of said court 
until the same was dissolved at the September term, 1877, 
thereof, when said Vincent obtained his judgment as afore- 
said. And your petitioner suing as aforesaid, further avers 
that the debt for which said judgment was rendered,wasa debt 
of the highest dignity against the estate of the said John E. 
McCarter, it being a debt for burial or funeral expenses ; and 
that notwithstanding this fact the said Wm. A. Florence, as 
administrator of the said John E. McCarter, mismanaged 
the estate and effects of the said deceased, squandered and 
misappropriated the assets, contrary to his duty as adminis- 
trator, and paid off debts of an inferior dignity to an amount 
much larger than the claim of the said Vincent, after hav- 
ing had due notice of said claim, thereby committing a devas- 
tavit upon the estate and effects of the said John E. McCar- 
ter, to the damage of the said Vincent in the sum aforesaid.” 

To this petition was attached a duly certified copy of the 
bond sued on and above described. 

After the reading of the declaration by plaintiff's counsel, 
the defendants, by their counsel, demurred thereto, on the 
ground that the declaration did not allege that any judgment 
had been obtained by said Charles A. Vincent against Wm. 
A. Florence as the administrator of said John E. McCarter, 
or against Columbus M. Park as administrator of Wm. A. 
Florence, showing a devastavit on the part of said Florence 
as administrator of said McCarter. The court sustained the 
demurrer, and the plaintiff excepted. 

The plaintiff was then allowed to amend his declaration 
by adding thereto the following allegation: “ Your peti- 
tioner avers there are no assets in the hands of Columbus 
M. Park belonging to the estate of John E. McCarter or to 
the estate of Wm. A. Florence; that James W. Winfield, 
the administrator de bonis non of said John E. McCarter, 
is insolvent, and the securities on said Winfield’s adminis- 
trator’s bond are likewise insolvent, and said Winfield refuses 
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to sue the estate of said Wm. A. Florence for waste. Your 
petitioner further avers, that after the said Wm. A. Florence 
filed his said bill to marshal assets against your petitioner and 
other creditors, to-wit: onthe —— day of ——— 1862, said 
Florence died, and James W. Winfield was appointed 
administrator de bonis non upon the estate of said McCarter, 
and was made a party complainant in said bill; that at the 
September term, 1874, Columbus M. Park, the administrator 
of said Wm. A. Florence, was likewise made a party com- 
plainant to said bill; that said bill filed by said Florence, 
prayed for direction as to how to distribute the assets of the 
estate of said McCarter ; that upon the issue formed by said 
bill, and the said Charles A. Vincent’s answer thereto, he 
obtained a judgment against the complainants in said bill, 
said judgment being a judgment de bonis testatoris, that is 
a judgment to be levied of the goods and chattels, lands and 
tenements of said John E. McCarter in the hands of said com- 
plainants ; that there has been a return of nulla bona upon 
the execution issued upon said judgment, an entry by the 
sheriff showing there are no assets belonging to the estate of 
said McCarter in the hands of said James W. Winfield, 
the administrator de bonis non, or in the hands of Colum- 
bus M. Park, the administrator of Wm. A. Florence, the 
deceased administrator of said McCarter. And your peti- 
tioner avers that the reason why there are no assets in the 
hands of James W. Winfield belonging to the estate of said 
McCarter, is because the said Wm. A. Florence wasted the 
assets of said estate in his life-time.” 

To the declaration as amended defendants, by their counsel, 
demurred, and the court sustained the demurrer on the 
ground that a creditor of the estate of said McCarter could 
not institute suit upon the bond of the original administra- 
tor of said estate, but that he had to look to the administra- 
tor de bonis non for his debt, whose duty it was to call the 
original administrator, or his representative, to account for 
any waste committed by such administrator. To which 
decision the plaintiff excepted. ; 
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The court erred, we think, in sustaining the demurrer to 
the declaration as amended. The reasons for this opinion 
are indicated in the head-note. 

Judgment reversed. 


McCuttoves et al., guardians, et al. vs. Jounson, Ordinary. 


1. This being the case reported in 59 Ga., 212, (the present writ of 
error arising out of a new trial of the same in the court below) and 
the presiding judge having, in his charge to the jury on the new trial, 
adopted the favorable legal theory, that if the guardian debited him- 
self with notes as cash, he might nevertheless account for the fund 
as notes only, unless he intended to make them his own and become 
personally responsible to his ward, and the jury having passed on 
the truth of his plea, and on his intention, his diligence and his good 
faith, with no material error of which he can complain in the charge 
of the court, and the verdict being for a less sum than might have 
been found under the evidence with strict law applied thereto, and 
the presiding judge being satisfled with the verdict, his discretion in 
overruling the motion of the guardian and his sureties for a new trial 
should not be disturbed. 

. Where the case of a guardian, according to the facts in evidence, 
was not one requiring time in the beginning of the trust to collect 
assets and ascertain indebtedness, and where he took the office while 
the act of 1847 (Code, $2603 ; Cobb’s Dig., 336,) wasin force with- 
out the modification wrought by the act of 1866 (Code, $2602; pamph. 
acts of 1865-66, p. 84,) he was not entitled to exemption from inter- 
est during the first year after his qualification. A guardian who 
qualified in 1860, is not affected by the temporary legislation on the 
the subject of compound interest, which took place pending the war, 
inasmuch as the first six years of his term had not expired when that 
legislation (granting it to have been effective) ceased to operate. See 
34 Ga., 309. 


Guardian and ward. New trial. Interest. Before Judge 
Unperwoop. Floyd Superior Court. January Adjourned 
Term, 1878. 


To the report contained in 59 Ga., 212, it is only neces- 
sary to add, that upon the second trial the following verdict 
was returned: ‘“ We, the jury, find for the plaintiff the 
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sum of $4,150.00 as principal, with interest as the law pro- 
vides, from October the 14th, 1860, to this date, to- wit: 
counting interest the first six years at 7 per cent., and then 
compounding at 6 per cent., we find the amounts now due 
to be the sum of $8,013.44 as principal, and the sum of 
$1,943.40 interest, which sums we find in favor of the plain- 
tiff against the defendants.” 

The defendants moved for a new trial because of certain 
alleged errors in the charge, because the verdict was con- 
trary to the charge, and because the court erred in instruct- 
ing the jury as follows: “The interest to be charged against 
trustees appointed since the Ist of January, 1848, and here- 
after appvuinted, shall be at the rate of 7 per cent. per annum, 
without compounding, for six years from the date of their 
qualification, and after that time at the rate of 6 per cent. 
per annum, annually compounded.” 

The motion was overruled, and defendants excepted. 


Dasyry & Foucure; J. Branuaw, for plaintiffs in error, 
cited 41 Ga., 581; 57 7b., 226; acts of 1862, pam. p. 30; 
acts of 1863, pam. p. 143 ; 45 Ga., 520; 56 7b., 410; 38 Zd., 
304; acts of 1866; ordinances of conventions of 1865 and 
1868. 


Wrieur & Fraruerston, for defendant. 

On double capacity of guardian and administrator, see 4th 
Rich., Equity, 14; 1 Brock., 266 ; 5 Mason, 95; 18 How., 100; 
1 Rich., 351; 25 Ala., 363; 2 Hawks, N. C., 497; 2Gill & J., 
220; 36 Verm., 297; 13 Met., 51; 57 Ga., 226; 41 7d., 579; 
11 Ves., 877; 1 Perry on Trusts, 463; 8 Gill & J., 218; 
41 Ala., 708; 12 Ark., 77; 12 Allen, 603; 3 Penn., 319, 
106; 1 Paige, 1. Estopped from denying settlement as 
guardian with himself as administrator, 11 Ga., 258; 33 
b., 33. Had no right to receive anything but money, 55 
Ga., 89; 43 Ala. 109; 46 Zb., 600; 25 Zb., 363; 1 J.J. 
Marsh., 440; 4 Iredell, Equity, 264. Rule applies to attor- 
neys and agents to collect generally, Code, §409; Story 

35 
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on Ag., §$181, 202, 215; 7 Wall., 447, 452. McCullough 
should not be credited, 48 Ga., 471. 


Buiecktey, Justice. 


1. On looking into the record, it is apparent that, under 
the application of strict law, the verdict might have been 
for more than it was. There was no abuse of discretion in 
overruling the motion for a new trial. 

2. The charge of the court as to the_rule of interest, was 
in conformity to the statute applicable to the case. The 
temporary legislation which took place during the war, on 
the subject of compound interest, had no practical applica- 
tion to a guardian who qualified as late as 1860. 

Judgment aftirmed. 


Mauer vs. J. F. & L. J. Micier. 


1. In employing a clerk to deliver sacks of meal and flour from a mill 
to a drayman, and to make out and send with each dray-load, a cor- 
rect note of the number of the sacks put upon the dray, it is not im- 
moral or illegal to stipulate (the drayman having contracted on like 
terms) that errors in delivery shall be charged to one and credited 
to the other; that is, that sacks unladen from the dray in excess of 
the number noted in the ticket, shall be credited tothe drayman and 
charged to the clerk, and sacks noted but not brought on the dray 
from the mill, shall be charged to the drayman and credited to the 
clerk—thus making over-deliveries from the mill a gain to the dray- 
man and a loss to the clerk, and under-deliveries, a loss to the dray- 
man and a gain to the clerk; it being also a part of the regulations 
that the clerk’s place is in the mill, and that the drayman is not to 
enter it, but receive at the door on the outside. 

. After the clerk has been settled with in full on the basis of the con- 
tract, and all his wages paid except an amount deducted, without 
distinct objection, for over-delivery, and after this amount has, with- 
out distinct objection, been paid to the drayman, it is too late for 
the clerk to bring an action against the employer for wages witb a 
view to recover from him the amount so deducted, even if the dray- 
man stole the sacks from the clerk instead of receiving them by an 
error in delivery, the employer not knowing by what means they 
were obtained. 
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Contracts. Actions. Masterand servant. Before Judge 
Greson. Richmond Superior Court. October Term, 1877. 





Maher brought his action in a justice court against J. F. 
& L. J. Miller for $6.50,‘under the circumstances detailed 
in the head-notes. The magistrate rendered judgment for 
the plaintiff, stating that the evidence convinced him that 
the missing sacks were stolen by the drayman. On certio- 
rari this judgment was reversed, whereupon the plaintiff 
excepted. 












J. Ganant, for plaintiff in error. . 


H. Cray Fosrer, for defendant, cited 3 Ga., 106; 16 Zb., 
416, and some authorities on the maxim “ de minimis.” 







BLEcKLEY, Justice. 









1. The contract was somewhat peculiar, but its object evi- 
dently was, to prevent any combination between the clerk 
and the drayman, to keep down disputes, and to stimulate 
the vigilance of each in seeing that the count at the mill, 
and the ticket representing the count, were correct. The 
rule established was something like that which is said to 
prevail with banks, or some of them, of requiring mistakes 
to be rectified at the counter before the customer withdraws. 
The clerk and drayman were put upon equal and similar 
terms. Each assented to the terms as a part of the contract 
of employment, and the purpose was to secure, not owt- 
counting, but correct counting. The sum of the matter 
was, that the clerk’s ticket was to be conclusive evidence to 
discharge the clerk and charge the drayman ; and, as the 
effect of this was to give the clerk the benefit of all short 
deliveries, if any by chance should occur, and to burden the 
drayman io that extent in favor of the clerk, it was but fair 
and equal, on the other hand, to give the drayman the ben- 
efit of all over-deliveries that might by chance occur, and to 4 
burden the clerk to that extent in fayor of the drayman. 
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The standard was the ticket ; and by that the proprietors of 
the mill settled with both parties. The proprietors claimed 
neither more nor less than the ticket called for; if the dray- 
man produced less at the point where his dray was unloaded, 
the clerk was credited just as if all had been produced, 
and the drayman had to make good the deficiency ; if he 
produced more, the proprietors did not take the benefit of 
the excess, but gave the drayman credit for it, and charged 
it to the clerk. The shorts were thus thrown on the dray- 
man, and the longs on the clerk. The drayman received 
from the clerk at the door of the mill, outside of the build- 
ing, and had no right to enter. The clerk’s place was on 
the inside; these positions were assigned to the parties by 
the regulations. Not only was it the clerk’s duty to protect 
himself by diligence in counting the sacks and in making 
out the ticket, but, as he was in charge of the stock and of 
the room which contained it, it was equally his duty to 
guard against theft by the drayman. He should have seen 
that the drayman did not enter but kept on the outside 
when he came for a load and a ticket. The terms of the 
contract were not immoral or illegal. 

2. According to the evidence, the drayman, on one occa- 
sion, brought and turned over thirty-five sacks of meal, with 
a ticket for only thirty sacks. The value of the five sacks 
was $6.50. The clerk’s wages for that week was eight dol- 
lars. The proprietors settled with both employees on Sat- 
urday evening, paying the clerk only one dollar and fifty 
cents ; but to the drayman paying wages in full, together 
with the six dollars and fifty cents deducted from the clerk’s 
wages on account of the five sacks of meal. The clerk made 
no distinct objection to the settlement, though he exhibited 
feeling against the drayman, and was dissatistied with his con- 
duct. He did not forbid the payment made to the drayman 
out of his own wages, nor warn the proprietors that he would 
hold them responsible. Shortly afterwards he brought suit 
on account for $6.50 as balance of wages; and though he 
insists that the drayman must have stolen the meal when 
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_ his (the clerk’s) back was turned in the mill, he fails to show 
that the proprietors knew of, or suspected, the stealing at 
the time of the settlement. The circumstances indicate 
that they neither suspected it, nor had any cause to suspect 
it, beyond the fact that the clerk entertained the suspicion. 
If the clerk intended to urge the alleged larceny, he should 
have objected to the settlement in distinct terms, or given 
notice not to pay, before the payment was made to the dray- 
man. If he can establish the stealing, he can recover from 
the drayman ; but he was too late in making that question 
in a peremptory way with the proprietors, unless he could 
fix upon them the character of accomplices or guilty re- 
ceivers, and this he has neither done nor attempted. 
Judgment affirmed. 


Lewis ¢ al. vs. ADAMS. 


In an action of complaizt for land, the plaintiff may declare against 
as many or as few as he pleases. If there is no improper joinder or 
non-joinder apparent on the face of the declaration, the question 
as to who should or should not be defendants cannot be raised by 
demurrer. 

. As the tenant cannot dispute the landlord’s title, neither can his 
heirs do so, while retaining the possession which he held and stand - 
ing solely on his right. What would estop him will, in such cir- 
cumstances, estop them. 

. That declarations by the ancestor against his title are in evidence 
against his heirs, will not render admissible in their favor other 
declarations made by him at a different time in support of his title. 

. Errors in admitting or rejecting evidence may be regarded as imma- 
terial, where the verdict is undoubtedly right, and where the result 
ought clearly to be the same with as without the correction of such 
errors. 


Ejectment. Parties. Demurrer. Landlord and tenant. 
Estoppel. Evidence. New trial. Before Judge Gisson. 
Richmond Superior Court. October Term, 1877. 


Adams brought complaint against Lewis and others for 
lots 7 and 8 of the “Picquet farm,” and mesne profits. At 
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the appearance term an order was passed appointing Duval 
guardian ad litem for three of the defendants, who were 
minors. Counsel for Amelia Lewis demurred to so much of 
the declaration as made the children of Jacob Lewis, who 
were minors, or not in possession of the lots, parties; and 
also, to the entire declaration for non-joinder of proper 
party to said action, to-wit : the administrator of the estate 
of Jacob Lewis. 

The declaration alleged that all of the defendants were 
in possession of the lots in controversy. It did not show 
any connection between them and the Jacob Lewis referred 
to in the demurrer. It was simply a complaint for land 
against six named defendants. 

The demurrer was overruled, and Amelia Lewis excepted. 

The defendant pleaded as follows: 1st. The general issue. 
2d. That they were the widow and children of Jacob Lewis, 
deceased, under whom they claimed as heirs at law; that his 
administrator was a necessary party to the pending action. 
3d. That the conveyance from Jacob Lewis to Adams was 
obtained by fraud, and should be canceled, ete. 

The evidence for plaintiff showed title in him under deed 
from Jacob Lewis, and that the latter immediately became 
his tenant and so remained until his death. The evidence 
for defendants simply showed bad feeling between defend- 
ants and Jacob Lewis, and great intimacy between the latter 
and plaintiff. It did not show any fraud on the part of 
plaintiff in procuring the deed, or in inducing the sale to him. 

The jury found for the plaintiff the premises in dispute, 
with $50.00 mesne profits. The defendants moved for a 
new trial upon the ground that the court erred in overrul- 
ing the demurrer, in admitting the declaration of Jacob 
Lewis that he had sold the property to plaintiff and then 
excluding declarations to the contrary, and because the ver- 
dict was contrary to law and evidence. 

Many other grounds were taken, but they are immaterial 
in view of the decision. 

The motion was overruled and defendants excepted. 
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H. Cray Foster; L. D. Dovat, for plaintiffs in errror. 


Franx H. Miter, for defendant, cited, on demurrer, 
Code, §§2246, 2483; 3 Ga., 108; 27 7b., 125; 13 7d., 467; 
on declarations of Lewis in disparagement of title, Code, 
§2283, 3774; 14 Ga., 174; verdict right, 60 Ga., 327. 


Biecktey, Justice. 


Any member of the profession who will read the report- 
er’s statement, and the head-notes, will comprehend the 
points decided ; and when they are comprehended, the rea- 
sons for the decision will be obvious. Weare not sure but that 
some errors may have been committed on the trial in admit- 
ting or rejecting evidence, but if so, they were utterly 
immaterial to the result. The new trial was properly 
refused, for the verdict was undoubtedly correct. The 
same verdict would be required by the controlling facts of 
the case, if another trial were had with the supposed errors 
all purged out. 

Judgment affirmed. 


Tue GrancGers’ Insurance Company vs. TURNER. 


1. A subscriber to the capital stock of a foreign corporation, whose 
subscription was induced by the false and fraudulent representations 
(material in their nature) of an agent employed and sent out by the 
corporation to solicit subscriptions, may, upon discovering the fraud, 
rescind or repudiate his contract, and proceed by attachment against 
the corporation, as for money had and received to his use, to recover 
back any payments which he may have made at the time of sub- 
scribing, or afterwards up to the date of discovering the fraud. If 
the fraud has been condoned by acquiescence or otherwise, or if 
such legal or equitable rights have attached in favor of creditors of 
the corporation as that the plaintiff cannot, on that account, recede 
from his subscription, these are matters for plea or answer, the same 
not appearing affirmatively on the face of the declaration. 

2. The declaration is sufficient, and the demurrer thereto was properly 
overruled. 
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Attachment. Corporations. Stockholders. Pleadings. 
Before Judge UnpErwoop. Floyd Superior Court. Jan- 
uary Term, 1878. 


Grangers’ Insurance Company, alleging\in his affidavit, that 
it was indebted to him in the sum of $250.00, besides inter- 
est, and that it was doing business as a foreign corporation, 
and resided out of the state of Georgia. The attachment 
was levied by serving process of garnishment. A declara- 
tion was filed at the first term, the material portion of which 
was as follows: 

“For that whereas, it is in substance and effect provided 
in the charter of said company, granted by the state of 
Alabama, that before said company should organize and 
commence the transaction of business, $100,000.00 of the 
eapital stock should be eubscribed and paid in; and whereas, 
by the false and fraudulent representation of said company, 
made through its agents who solicited and obtained the 
subscription of petitioner and others here, and organized 
the Georgia department of said company, as well as by the 
exhibition of its printed circular and book of tables contain- 
ing the same representation, to the effect that said hundred 
thousand dollars had been subscribed and paid in at the 
_ general office of said company in Mobile, in the state of 
Alabama, as the parent or general office represents the home 
department in which said company originally organized, and 
under which*it claimed a perfect organization under its 
charter, prior to and independent of the departments in 
other states. And the further false and fraudulent repre- 
sentation made by said company, through its agents, to the 
effect that one hundred thousand dollars of capital stock 
was to be subscribed in each state department and ten per 
eent. to be paid in, and ninety per cent. thereof in stock 
notes, which stock notes, together with the entire reserve 
fund belonging to all policies in force in the Georgia depart- 
ment (and in each state department), should be held and 


Turner commenced suit by singin against the 
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_loaned therein, and also that the stock notes and other evi- 
dences of loans made or taken in, should remain in said 
Georgia department and under control of the same. Your 
petitioner was induced to and did subscribe in this, the 
Georgia department, of said company, for twenty-five shares, 
or $2,500 of stock in said company, upon conditions which 
allow the general office of said company the principal con 
trol and management of the affairs of said company, by a 
board of fifteen directors, each one of whom is required by 
the charter to be a resident of the state of Alabama. Your 


petitioner then and there, to-wit : on the 10th day of August, - 


in the year 1875, paying in cash two hundred and fifty dol- 
lars, or ten per cent. of his said subscription to said company, 
all of which was done by petitioner upon the faith of such 
representations, which were false and fraudulent, for in truth 
and fact said hundred thousand dollars had not been so paid 
in, nor has it to this day, nor has the Georgia department 
been permitted to retain in possession such stock notes, reserve 
fund and evidences of loans aforesaid; the said general 
oftice at Mobile, taking possession of and keeping the same 
against the petition and protest of your petitioner and other 
subscribers of stock in the Georgia department. By means 
of all and each of said fraudulent representations, actings 
and doings, petitioner’s stock, so subscribed in the Georgia 
department, is worthless, whereas had said representations 
been true it would have been worth par value; and peti- 
tioner says that afterwards, to-wit: on the 10th day of 
November, 1877, when your petitioner discovered the falsity 
of such representations he (and the other subscribers of 
stock in said Georgia department), without having received 
or realized any dividend or profit whatever from his said 
subscription of stock, withdrew from said company and 
participation in the affairs of the same, and demanded of said 
company and of the general office thereof, the money he 
had so paid and his stock note given for the balance of his 
subscription, then and there surrendering, and offering to 
surrender and give up his stock and all connection with and 
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interest in said company, but said company and the general 
office thereof, refused to comply with this reasonable demand, 
or to refund the money so unjustly and fraudulently obtained 
from petitioner. By reason whereof said defendant became 
liable to refund and pay to your petitioner the amount of 
money so paid by him, with interest from the day he paid it, 
but it has to this time neglected and refused, though often 
requested so to do, to the damage of petitioner five hun- 
dred dollars. 

“Wherefore petitioner prays judgment, and such other 
proceedings as are proper and usual in cases of attachment 
and garnishment, and such other relief as to the court may 
seem meet and proper.” 

The defendant demurred generally to the declaration, and 
specially on the following grounds: 

1. Because it does not conform to the attachment pro- 
ceedings on which it is founded, and because it joins a 
count sounding in tort with a count in assumpsit. 

2d. Because the demand set forth cannot be recovered by 
attachment, if by any other mode of legal procedure. 

3. Because the declaration closes with a prayer for gen- 
eral relief in the nature of that frequently attached toa bill 
in equity, and this cannot be founded on an attachment 
where there has been no personal service at least thirty days 
previous to the term to which it is returnable. 

The demurrer was overruled and the defendant excepted. 


©. Rowett; T. W. Avexanper, for plaintiff in error, 
argued as follows: Declaration demurrable because of mis- 
joinder of counts. Code, §3261 ; 53 Ga., 112; 54 Zb., 295-6 ; 
10 Jb., 384. Because cause of action is not plainly and dis- 
tinctly set forth. Code, §3256; 2 G@a., 258; 3 /b., 79, 80; 
27 1b., 519; 52 7b., 475-6; 50 7b., 257; 54 7b., 144; 14 
Ib., 271 ; 57 Tb., 241 ; 16 Md., 220; 31 Ala.,701. Company 
not liable for misrepresentations of agents without scope of 
authority. 1 Ga., 523; 33 /b., 466-9; 19 L. & E., 387, 
420; Kerr on Fraud & M., 326. That there had not been 
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complete organization of company not authorize recovery. 
19 N. Y., 119; 3 Law Reporter, 553; 19 Wall., 163-5 ; 18 
Allen, 29; 19 Mo., 53; 5 Cent. L. J., 193; May. on Ins., 
$577; 56 Ga., 224; 44 7b., 597 ;.32 7b., 291; 25 7d., 536. 
Scienter of agents making misrepresentations not alleged. 
2 Chitty on Cont., 1040; 40 N. Y.,575; 46 How., (N. Y. 
Pr.), 355; 41 Ala., 50; 13 How., U. S., 198; 63 Penn., 
350; 5 Law Reporter, 412; 32 Ga., 382; 19 7b., 450; 26 
Ib., 366; 55 Zb., 164. Plaintiff must have known that 
agents transcended authority from facts of case. 10 M. 
& W., 146; 15 lowa, 387; Code, §§2194, 2213, 2184. 
Not alleged that stock was worthless at time of subscrip- 
tion. Code, §2957; 20 Ga., 855; 14 7b., 316; 23 7b., 354; 
34 N.J., (Law), 269; 2 Sawyer’s U. 8. Circuit Ct., 520. 
Representation of opinion of agent as to matter to take 
place in future not sufficient to base action on. Kerr on 
F. & M., 82; Bigelow on Fraud, 12, 57, 489; 32 Wis., 
254; 6 Law Reporter, 341; 69 Barb., 8; 34 Ind., 506; 5 
Allen, 324; 58 Me., 49; 68 IIl., 604. 

Declaration does not correspond with attachment affida- 
vit. 31 N. Y., 108; 37 Ga. 32; 14 Jb. 230; 29 Jd. 
159-60; 30 Ala., 68; 31 Jd., 552. 

Trust fund cannot be diverted to damage of creditors 
and other stockholders. 25 Ga., 297, 712; 24 Jb. 277; 8 
Tb., 527, 510, 487; 1 Perry on Trusts, 302; 2 Story’s Eq., 
1252 ; 2 Add. on Torts, 1010; 1 Red. on Railways, 182 ; Ab. 
Dig. of Law Corp., 816 ; 38 Cal., 300; 45 N. Y., 505; An- 
gell on Corp., 573, 415; 7 Wall., 409; 1 Otto., 45-56; 5 
J b., 665, 687; 54 Barb., 111; 2 Chitty on Cont., 926, 1049, 
1093; Bigelow’s Leading Cases on Torts, 25-34; 3 Exch., 
211; 1 Edward’s Ch., 87; 1 Freeman’s Ch., 1745. No 
privity. 10 Ga., 334; 1 7d.,1438. Demurrer only admits 
what is well pleaded. 3 Ga., 27. Pleadings construed 
most strongly against pleader. 45 Ga., 144; 49 7d., 89. 
Deceit not maintainable against corporation. Angell and 
Ames on Corp., 415. No equitable relief by attachment. 
11 Ab. Pr. R., 405; 3 7b., 248. Loose conversations not 
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received to set aside solemn contracts. 57 Ga., 172; 22 
How. U.S., 390; 13 Wall., 384. If stock became worth- 
less after subscription, was plaintiff necessarily damaged. 
43 Ga., 278; 12 East., 635. Failure of enterprise not show 
fraud. 22 How., 580; 3 Bissel, 417 ; 20 Vt., 509 ; 30. @a., 
61. Misrepresentations of agents contrary to charter not 
affect corporation. 14 Ind., 169, 499; 34 Md., 316; 16 B. 
Mon., 5; 27 Barb., 424; 20 Wend., 94; Big. on Fraud, 71 ; 
Field on Corp., $324. 


Harvey & Hamitron. for defendant, cited Kerr on F. 
& M., 41, 369; Abbott’s Dig. Law of Corp., pp. 17, 195, 782; 
32 Ga., 274; 54 Jb., 635; 44 7b., 459; 48 7d., 621; Code, 
83278, 3281, 3283; 37 Ga., 32; 28 [b., 323; 47 /d., 676; 
48 Jb., 582; 55 Jb., 194, 36. 


BLECcKLEY, Justice. 


1. The declaration is, in its legal effect, for money had 


and received to the plaintiff's use. It proceeds on a rescision 
or repudiation of the contract of subscription, for fraud. 
Get that contract out of the way, and there is no obstacle 
to recovering the money back. That the plaintiff may pray 
for more relief than he isentitled to, does not vitiate his dec- 
laration. There is no substantial variance of the declaration 
from the affidavit in attachment; nor do we think there is 
any tort alleged further than fraud in a contract is a tort. 
The object of alleging the fraud is to get rid cf the con- 
tract of subscription, and to substitute thereforand get the 
benefit of an implied contract to refund the money. If 
the fraud, after discovery, has been condoned, or if any legal 
or equitable rights have attached in favor of creditors of 
the corporations, requiring the plaintiff to abide by his sub- 
scription, these are matters for plea or answer. They do 
not appear on the face of the declaration, and their truth, 
though suggested in the argument, cannot be assumed. 

2. The declaration is sufficient, and it was proper to over- 
rule the demurrer. 

Judgment affirmed. 
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SawTE.t vs. Tue Wesrern & Atiantic Rarroap Com- 
PANY. 


1. The homicide of a railroad passenger by means of a collision of the 
trains is prima facie felonious. _ For the widow of the passenger 
to recover damages, she must either prosecute for the felony as pre- 
scribed by section 2970 of the Code, or make it appear that there is 
a good excuse for her failure to prosecute. In requiring the excuse 
to be alleged, the Code virtually requires it to be proved also, since 
it is a general rule of law that all material allegations must be estab- 
lished by evidence. The action for causing the death of a human 
being is statutory, and is given on terms. The terms must be com- 
plied with. The non-residence of the widow, her poverty, and her 
ignorance of who the real felon is, will not avail her as an excuse 
unless she has used such active diligence to ascertain the perpetrator 
of the crime, and to put the public justice in motion, as she reason- 
ably might have used under all the circumstances, When she can- 
not afford to employ agents or attorneys, and has vainly sought the 
aid of friends, she should at least undertake inquiry by correspond- 
ence, and communicate to the solicitor-general of the circuit what- 
ever relevant information she might acquire, making known to him 
her desire that a prosecution should be instituted, and the obstacles 
to her becoming more directly and efficiently engaged in promoting 
it. Her duty to the public should receive a fair share of her solici- 
tude and active diligence. The court did not err in granting a new 
trial. 

. By the act of 1870, providing for the lease of the Western & Atlan- 
tic Railroad, the lessees, as a corporation, were made subject to suit 
in any county in which the road is located, though the cause of 
action may have accrued in another county on the line of the road. 


Railroads. Torts. Jurisdiction. Venue.. Before Judge 
McCurcuren. Whitfield Superior Court. April Term, 
1878. 


Mrs. Sawtell brought case against the railroad company, 
alleging, in substance, as follows : 

The Western & Atlantic Railroad Company, a body pol- 
itic, and corporation of the state of Georgia, which said 
company was, on or about October 13th, 1876, in possession 
of and operating the Western & Atlantic Railroad, which 
runs through said county, and which company has a place 
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of doing business in said county, has injured and damaged 
petitioner in the sum of $10,000.00. For that, defendant, 
on or about the day and year aforesaid, did undertake for 
value, to safely convey upon the cars of said company 
Ephraim Sawtell, the husband of petitioner, from Dalton 
to Atlanta. By the carelessness of the agents and employees 
of defendant, a collision occurred on the line of said road, 
in the county of Fulton, by which the said Ephraim Sawtell 
was killed. The depositions of defendant’s officers and 
servants indicate that Sheridan, defendant’s agent, who was 
guilty of the gross negligence producing the accident, fled 
the state soon after the killing, and remains beyond its lim- 
its in parts unknown, so that no prosecution can be made 
efectual against him under existing circumstances. 

By amendment, plaintiff alleged, in substance, as follows : 

She did not know at or before the commencement of the 
action, which one of the defendant’s agents was to blame, 
and only learned it from its officers and agents, whose testi- 
mony has been brought into court. She is a widow, ad- 
vanced in years, lives out of the state, and had not the 
means, opportunity or friends, to ferret out which one of 
defendant’s many agents and employees was specially guilty 
of the negligence which caused the accident. There were 
many agents and employees on the two colliding trains, 
and it was impossible for petitioner to learn which one was ° 
specially negligent, or what degree of negligence any one 
of them was guilty of, until defendant’s evidence was brought 
into court. 

To this declaration the defendant demurred, because it 
appeared that the damage complained of was done in the 
county.of Fulton, and it did not appear that the principal 
office of defendant was in the county of Whitfield. 

The demurrer was overruled, and defendant excepted 
pendente lite. 

The evidence disclosed the grossest negligence in the 
engineer of the passenger train, which ran into that upon 
which Sawtell was, known as the goober train. It failed 
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to disclose any step taken towards his prosecution on the 
criminal side of the court. The facts alleged in the decla- 
ration as reasons for the failure to prosecute, did not appear 
in the evidence, except that plaintiff was a non-resident 
widow, and about fifty-eight years of age. It was shown 
that deceased ,left property to the amount of $1,500.00 or 
$1,700.00. 

At the elose of the plaintiff's evidence, the defendant 
moved for a non-suit, because neither prosecution nor ex- 
cuse for failure to prosecute, was shown. 

The motion was overruled and defendant excepted. 

The jury found for the plaintiff $1,500.00. The defend- 
ant moved for a new trial upon the following, among other 


grounds: 
1. Because the verdict was contrary to the following 
charge: “ The allegations in plaintiffs declaration charge, 


prima facie, the commission of a felony, and such being 
so, it is incumbent upon plaintiff to show by proof that a 
prosecution has been commenced by her, at least against the 
person by whose fault the injury occurred, or allege and 
show, by proof, a good reason for her failure so to prosecute. 
It matters not that defendant has injured the plaintiff, 
before she can recover for the injury alleged in her declara- 
tion, she must show that she has instituted a prosecution to 
punish the wrong-doer. It is no answer to this to say that 
the defendant could have prosecuted the wrong-doer. The 
law requires the plaintiff to prosecute the person in fault, 
herself, and if she fails so to do, the defendant can take 
advantage of her failure. An allegation in the declaration 
of even a good excuse for failure to prosecute, is not suffi- 


cient. The allegation being essential, it must be supported - 


by proof. If she alleges that the person at fault has fled 
from the state, she must prove this fact. If she alleges 
that she did not know, and could not find out, who was the 
person in fault, she must show by proof that she has tried 
to discover the wrong-doer, and after using reasonable efforts, 
has failed to discover him. The fact alleged that she is a 
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widow, and lives in Tennessee, will not be sufficient, but she 
must go further and show that she has made a reasonable 
attempt to find out.” 

2. Because the court erred in refusing to charge as 
follows: “ The simple fact that the person at fault has left 
the state is not a good reason for failure to prosecute. The 
reason given must show, that even with a prosecution insti- 
tuted, the person at fault could not have been reached, and 
the proof of plaintiff must establish the truth of the excuse.” 

3. Because the court erred in overruling the motion for 
a non-suit, based upon the failure of the plaintiff to show 
either a prosecution or a valid excuse for the failure to 
prosecute. ; 

4. Because the court erred in overruling the demurrer to 
the declaration as above stated. 

5. Because the court erred in refusing to charge, that if 
the jury found from the evidence that the chief place of 
business of defendant was in Fulton county, and that the 


accident occurred in such county, from which the injury 
resulted, then they should find for the defendant. 

The court sustained the motion on the Ist, 2d and 3d 
grounds. To this plaintiff excepted. 


Suumate & Wiittamson ; W. K. Moors, for plaintiff in 
error, cited as follows: On jurisdiction of Whitfield supe- 
rior court, Code of 1868, $§3329, 798. On necessity of 
prosecution, Code, §§2970, 4804; 1 Gray, 83; Hilliard on 
Torts, 64, 65. Allegations do not show felony, 15 G@a., 
349 ; Code, §§4310, 4320, 4329 ; 54 Ga., 503; 57 Jb., 357 ; 
Code, §2970. On contract in free pass that defendant should 
. not be liable for injury, 50 Ga., 465; 17 Wal., 375. 


Jounson & McOamy, for defendant, argued as follows: 
If conduct of defendant’s agent was criminal, then prosecu- 
tion was necessary ; if not criminal, then defendant is pro- 
tected by contract in free pass, 2 Redfield on R., 226, 232; 
25 N. Y., 442; 26 Barb., 641; 50 Ga., 465; 49 N. Y., 263; 
Wharton on Neg., $591 ; Code, §2068 ; 19 Ga., 203 ; 28 Z4., 
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543; 34 Jd, 315; 36 /6., 135; 39 7b. 617; Reporter 
(April 25, 1877,) Arnold vs. R. R. Co.; Code, §§2970, 3248, 
4304; 54 Ga., 503; 57 Zb., 358; 55 7b., 200; Bish. Crim. 
Law, §§609, 692, 696 ; 39 Ga., 85. 


Buecktey, Justice. 


1. The court certainly did not abuse its discretion in grant- 
ing a new trial. The view which we take of the plaintiff's 
obligations to the public in reference to instituting a prose- 
cution or going as far as practicable in that direction, are 
stated in the first head-note. That the guilty party has fled 
from justice is no obstacle to commencing a prosecution, 
and if duly commenced, the state would take care that it 
was carried on as soon as practicable. For some sufticient 
reason, it is the policy of the statute not to allow the injured 
party, in acase of felonious homicide, to become absorbed in 
his or her own private concern for redress, and take no 
active part in putting the public justice of the country in 
motion against the offender. Special cases may furnish a 
good excuse for departure from this general rule, but the 
excuse must be alleged, and to allege it without proving it 
would be idle. Moreover, it must be a good, and rational 
excuse, one that a fair and candid mind could accept. No 
strained, or fanciful excuse should be accepted. Mere hard- 
ship is not enough, for the law lays the obligation as a bur- 
den upon the party, with a view to constrain a prosecution, 
as a condition to obtaining private redress. The action for 
homicide is statutory, and is given on terms. The terms 
must be complied with. Either a prosecution or an excuse 
must be alleged and proved. The law wants the passions and 
interests of those who suffer by felonies to become enlisted 
in behalf of the public, so that great offenders may be pun- 
ished. The private injury is not merged in the felony as it 
was formerly, but the two are so coupled together, that the 
private action is not to be fruitful without a public prose- 
cution, if by any reasonable diligence the commencement of 
a prosecution be practicable. Section 2970 of the Code 

36 
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reads thus: “If the injury amounts to a felony, as defined 
by this Code, the person injured must either simultaneously, 
or concurrently, or previously, prosecute for the same, or 
allege a good excuse for the failure so to prosecute.” It 
may, be that by force of the word “concurrently,” a prose- 
eution commenced pending the action, would suffice, if 
alleged by way of amendment tothe declaration, and proved 
on the trial. But the facts of the present case do not call 
for a decision of this question. 

2. As we construe the act of 1870, under which the 
Western & Atlantic Railroad was leased, and the lessees in- 
corporated, the corporation is made subject to suit in any 
county in which the road is located. It seems to make no 
difference that the cause of action accrued from a tort com- 
mitted in another county than that in which the suit is 
brought, and that a part of the line of roadis in such other 
county. 

Judgment affirmed. 


Cranston vs. Toe Mayor, erc., or Aveusta. 


The power of a municipal corporation to exercise police jurisdiction 
is a power delegated by the state. Hence, the corporation as a 
party to a criminal proceeding stands in place of the state. The 
state cannot have a writ of certiorari or a writ of error to revise a 
judgment of discharge by its courts. 7 @a., 422; 25 70., 311. It 
follows, that a corporation cannot have a writ of certiorari to revise 
a similar judgment rendered by the corporation court on final trial 
of the accused. 


Criminal law. Practice in the Supreme Court. Corpo- 
rations. Certiorari. Before Judge Gisson. Richmond 
Superior Court. October Term, 1877. 


The facts are stated in the opinion. 
H. Cray Fosrer ; Satem Dutouer, for plaintiff in error. 


J. C. C. Brack, for defendant. 
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B.LEckLEy, Justice. 


This was a dogcase. On the fourteenth of August, 1877, 
plaintiff in error was tried in the recorder’s court of the city 
of Augusta, upon a charge of violating the following ordi- 
nance of that city, passed July 20th, 1877, to-wit : 


‘‘An Ordinance to amend chapter 2d of the City Code in reference to 
dogs. 

“SrcrTion I. Be it ordained by the City Council of Augusta, and it is 
hereby ordained by the authority of the same, That from and after the 
passage of this ordinance, the words ‘two dollars and fifty cents,’ in 
the fifth line of section first of said ordinance, be stricken therefrom, 
and in lieu thereof the words one dollar be inserted. 

“Seorion II. Be it further ordained by the authority aforesaid, That 
every person owning or keeping any dog or dogs within the eorporate 
limits of said city, is hereby required annually to purchase a collar or 
other badge for each of said dogs, and upon so doing shall be authorized 
to keep said dog or dogs for one year from the first of July of the year in 
which said collar was purchased. Any person failing or refusing to 
comply with the foregoing shall, upon conviction before the recorder, 
be fined in a sum not less than one dollar, nor more than five dollars, 
for every day such dog is kept after the passage of this ordinance in 
the present year, and the first day of July in each year thereafter, and any 
dog found running at large in said city without such collar may, at 
any time during the year, be caught, impounded for twenty-four hours, 
and after the expiration of that time, in default of the payment of 
said fine and the purchase of a collar, said dog may be killed, or other 
wise disposed of, as may be ordered by the police committee. 

‘Section III. Be sé further ordained, That so much of all ordi- 
nances and parts of ordinances in conflict with this ordinance be and 
the same are hereby repealed.” 


Chapter 2d of the City Code of Augusta, of which the 
foregoing ordinance is amendatory, so far as said chapter is 
in reference to dogs, is as follows, to-wit: 


‘1. The chief of police shall provide a sufficient number of metaj 
collars, to be marked ‘C. A.,’ and numbered from one upwards, and 
shall furnish the owner or owners of any dog or dogs, who may apply 
for the same, with collars, to be worn by all dogs, upon payment of 
the sum of two dollars and fifty cents, each, which shall protect such 
dogs as may wear the same from being killed, except during an alarm 
of hydrophobia in the city, or in the event or any dog wearing such 
collar being dangerous to the life or safety of any person. 

“2. All dogs found running at large in the city of Augusta, except 
such as may wear such a collar as is provided for in the first section of 
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this chapter, shall be caught and impounded for twenty-four hours, 
during which time any person may redeem his or her dog, by the pay- 
ment of one dollar fine to the chief of police, or other police officer, 
and the purchase of a collar, otherwise said dogs shall be killed or dis- 
posed of in such way as may be ordered by the police committee.” 


On the trial the following evidence was adduced on behalf 
of the city council in support of the charge made against 
plaintiff in error, to-wit: 

E. J. Hicks, sworn: I was down at Mr. Cranston’s, the 
defendant. He had a dog there; I called the second time 
the same day: one of the dogs was there; his residence is 
on Broad street, near Lincoln street, in this city; he told 
me he had another dog at Mr. Damish’s, and told me to put 
it down to him; it was in this city, about the 10th of the 
present month; Mr. Cranston told me he had no collar. I 
was inspecting lots, and was told to take down the number 
of dogs on the lots; when I found this dog I took it down, 
and called again to see Mr. Cranston; he told me the dogs 
were his, and that he had not purchased a collar; I ama 
policeman. 

Cross-ecamined—I was on a regular inspecting tour ; was 
only told to take down the number of dogs while inspecting 
lots; I saw only one dog, a setter, in this yard; the one at 
Damish’s was a setter also; it was in the yard, not running 
at large, only in the lot; have always seen it in the yard; 
don’t know that I ever knew a case of hydrophobia here ; 
have resided here since the war; have heard rumors of cases, 
but cannot say if they were true. 

The city council offered no other evidence and the plain- 
tiff in error offered none. After argument had, the recorder 
decided as follows: 

“There is no doubt that the city has the right to impose 
special taxes and collect them by execution. But it has 
been decided that dogs are property, and the city has no 
more right to fine a citizen for not paying tax on his dog 
than on his horse. To say that a man can be brought up 
here, and fined or sent to jail because he doesn’t pay his dog 
tax is absurd. The city may take the dog and choke it to 
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death, or dispose of it in any way it sees fit when found 
running at large, but it cannot punish the owner by a crim- 
inal proceeding. The case is dismissed.” 

Thereupon plaintiff in error was discharged. 

On the sixteenth day of August, 1877, the city council 
presented its petition for certiorari to Hon. Wm. Gibson, 
judge of Richmond superior court, setting out in the peti- 
tion the ordinance, chapter, charge, evidence, and decision 
above stated, and excepting to said decision as error on the 
following grounds, to-wit : 

1. In deciding that said ordinance imposed a tax. 

2. In deciding that said defendant could not be fined under 
said ordinance. 

3. In deciding that said defendant could not be punished 
as provided in said ordinance. 

4. In dismissing said case. 

The petition further set out “that there having been no 
conviction in said case, no costs have accrued therein ;” and 
was accompanied by the following certificate from the 
recorder, to wit: 

“T, Mathew Sheron, recorder of the city of Augusta, 
hereby certify that no costs have accrued in the foregoing 
stated case, there having been no conviction. 

“ Marnew Sueron, City Lecorder.” 

Said petition was verified by John M. Meyer, mayor of 
the city of Augusta, and on the 17th of August, 1877, there 
was indorsed thereon the sanction of Judge Gibson, where- 
upon the writ issued. Notice was given, and return made, 
all in due form, and the cause stood regularly for a hearing 
to the October term, 1877, of Richmond superior court. 

On the 19th day of November, 1877, the certiorari was 
argued before Judge Gibson, and after argument had was 
sustained in the following decision, to-wit : 

“In all governments, federal, state, or municipal, organized 
and created by the people, when a free and clear expression 
of their will through their selected representatives is made, 
‘it is the duty of the judiciary to enforce that will unless 
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violative of some fundamental principle of that government, 
and to authorize courts to disregard it, the violation should 
be plain and palpable. I am a friend to good dogs, and 
believe their creation not accidental but designed ; yet many 
useless curs may prove a curse, and if, as counsel states, we 
have nuw in Augusta 5,000, I fear in this time of great 
scarcity of breadstuffs we are overstocked, and think that a 
sound public policy may require their diminution, and there- 
fore sustain this certiorari, and order the court below to 
enter judgment for the fine imposed by the ordinance of 
council. (Signed) Wm. Gisson, 
Judge Superior Court.” 

Plaintiff in error excepted and excepts to the order grant- 
ing, and to the order sustaining, the certiorari, and says the 
superior court erred : 

1. In ordering said writ of certiorari to issue, it appearing 
by the petition of said city council therefor, that said defend- 
ant had in said recorder’s court been put in jeopardy of his 
liberty upon the charge hereinbefore set out, and had upon 
trial of said charge been fully discharged and acquitted of 
the said offense alleged against him. 

2. In contravening the eighth section of the first article 
of the constitution of said state, by not denying said petition 
for said certiorart. 

3. In ordering said recorder’s court to enter judgment 
against said defendant for the fine imposed by said municipal 
legislation for the offense charged against said defendant as 
aforesaid, it appearing to the said superior court by the 
return of the said recorder’s court to said certiorari, that the 
cause certified was a criminal proceeding, and that said 
defendant had in said recorder’s court been fully discharged 
and acquitted of said fine and said offense. 

4. In sustaining said certiorart. 

5. In deciding that said municipal legislation did not con- 
travene so much of the first section of the first article of the 
constitution of said state as provides that protection to prop- 
erty is the paramount duty of government, and shall be im- 
partial and complete. 
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6. In deciding that said municipal legislation was war- 
ranted by the charter of said city council. 

7. In deciding that said municipal legislation was not in 
conflict, with so much of the twenty-seventh section of the 
first article of the constitution of said state, as provides that 
taxation on property shall be ad valorem only, and uniform 
on all species of property taxed. 

8. In deciding that said municipal legislation was not in 
conflict with so much of section sixteen of article first of 
the constitution of said state, as provides that excessive fines 
shall not be imposed, nor cruel and unusual punishments 
inflicted. 

9. In deciding that a citizen of said city has no right to 
have or keep in said city a dog upon his own premises 
except upon compliance with such terms as said city council 
may see fit to impose. 

10. In sustaining the constitutionality of said municipal 
legislation. 

In the argument before the supreme court counsel for 
the plaintiff in error cited charter of Augusta ; acts of 1874, 
p- 205 ; 50 Ga., 394 ; 36 7b., 460 ; Code, §§4393, 4394, 4402 ; 
constitution of 1868, art. 1, §$1, 8 ; Code, §§4292, 4646, 2965, 
2964, 301, 303, 317; 25 Ga., 311; 7 Zb., 422; 12 Zd., 404, 
(5); 29 7b., 56; Cooley’s C. L., 200, n ; 41 Ga., 21; 1 Reeves 
His. OC. L., 292; 2 7b., 21; Crabb’s Hist., 152; 2 BI. 
Com., 416; 38 Ga., 542; Code of Augusta, chap. 46, §8, p. 
115; 51 Ga., 639; 1 Chit. Pr., 14; Bouvier’s Dic., “offense,” 
“crime”; 1 Bish. Cr. L., 366; 30 Ga., 679, 682; 1 Cush. 
49; 3 Pick., 462; 5 Cowen, 462; 2 Cent. L. J., 563; 12 
John., 433; Cooley’s C. L., 198, 203, 572 et seq., 595, 201. 
And counsel for the city cited 16 Ga., 172; 36 7b., 460; 4 
Tb., 509; 14 Zb., 356; 42 Jb., 592; 50 7b., 537; Code of 
Augusta, 4; Mar. & Craw. Dig., 1386; 5 Ga., 546, 566; 
53 1b., 615 ; 38 £d., 546 ; Cooley’s C. L., 211, note ; 18 Grat., 
517; 10 Ga., 534; 53 7b., 594; Cooley’s ©. L., 595; 42 N. 
H., 1, 373; 16 Wis., 317, 589; 27 Ind., 62; 100 Mass., 136; 
1 Am. R., 94; 31 Conn., 127; 97 Mass., 221; Dillon M. 
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C., 272; 4 Ga., 514; 22 Zb., 98; acts of 1856, p. 215. Of 
these numerous authorities, we have occasion to apply at 
present only two; but as dogs have not had their exact legal 
relations adjusted in this state, and as they and their owners 
are destined, perhaps, to a career of trouble for some years 
to come, we have thought proper to transcribe all the cita- 
tions of the learned counsel on both sides, for the benefit 
hereafter of whom it may concern. 

The accused was put on his final trial before the appro- 
priate municipal tribunal, and was duly tried and discharged. 
He was acquitted ; and it is not alleged that his acquittal was 
the result of any fraud practiced by him or by the recorder. 
The police powers of Augusta have been delegated to it by 
the state. If tie state chose to do it, she might resume 
them, and exercise them directly through her ordinary tribu- 
nals. Instead of empowering the city of Augusta to pass 
ordinances, she might pass statutes with like provisions, and 
administer them in the superior court of Richmond county, 
or in the county court. If the Augusta dogs can be collared 
by ordinance they could be collared by statute ; and if their 
owners can be fined for non-compliance with the ordinance, 
they could be fined for non-compliance with the statute. To 
be fined, they would, in either case, have to be tried and 
pronounced guilty. It is clear that were the ordinances 
turned into statutes, and a trial had in the superior court, on 
a prosecution for not collaring a dog, an acquittal would be 
an end of the case. No writ of error in favor of the state 
would lie to this court, whatever errors of law might have 
been committed in favor of the prisoner. 7 Ga., 422. If 
the trial were had in the county court with a like result, it is 
equally clear that no writ of certzorari would lie, at the state’s 
instance, to the superior court. 25 Ga.,311. In neither of 
the supposed eases would the state have any means of re- 
versing the acquittal. Code, $§301, 4251. In municipal 
government, no less than in more general government, it is 
the power of the state that acts upon the citizen. The 
state will not herself, in her own direct prosecutions, harass 
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the citizen after acquittal ; and certainly she has not expressly 
empowered the city of Augusta to do so, in municipal pros- 
ecutions, We can see no reason for holding that the power 
ought to be, or can be implied. As the law now stands, the 
city, like the state, must acquiesce in judgments of discharge 
rendered on final trial in police or criminal proceedings. 
Let the certiorari be dismissed. 
Judgment reversed. 


Scorr vs. Pounp. 


1, In order for a landlord to have a lien upon his tenant’s crop for sup- 
plies, etc., the landlord must furnish the articles, and not merely 
become the tenant’s surety for the price to some other person by 
whom they are sold to the tenant. The landlord may furnish them 
directly from his own stores, or may order them from others on his 
credit, and have them delivered with or without passing through his 
hands. If he is the real purchaser for the tenant, the case is one 
for a lien, even though the joint and several note of landlord and 
tenant be given for the price. But if the tenant is the real pur- 
chaser in the first instance, not deriving title through the landlord, 
there is no lien. What the truth of the matter is, in its substance 
and reality, is a question for the jury. 

. Whether a judgment is founded on a gaming debt, is not. an open 
question to a creditor who has a prior lien if a lien at all. 


Landlord and tenant. Lien. Judgment. Evidence. 
Before Judge Griczr. Houston Superior Court. May 
Term, 1878. 


Scott foreclosed a landlord’s lien against his tenant, Thorn- 
ton, for provisions furnished with which to make a crop for 
the year 1876. The crop was levied on and sold, anda rule 
brought against Norwood, constable, to show cause why the 
proceeds should not be paid over to Scott. He answered 
that he had in his hands two justice court executions of 
prior date, in favor of Pound, which claimed the fund. An 
issue was thereupon formed as to whether the landlord’s 
lien or the justice court 7. fas., was entitled to the fund. 
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Scott testified as follows: The money in controversy is 
the proceeds of the crop for the year 1876. Made arrange- 
ments with Day & Gordon for them to furnish Thornton 
provisions to the amount of $200.00, to enable him to make 
his crop in 1876. The two joint notes of $100.00 each were 
given because required by them, in order that Thornton 
might feel his obligation to pay, but the agreement was that 
Day & Gordon were to look to him. Witness selected the 
meat and other provisions as needed, and carried them to 
Thornton on his (witness’) wagon. Thornton is insolvent 
and out of the state. He agreed to, and did give witness a 
lien on his crop of 1876 for the provisions. 

He also proposed to show that the basis of the justice 
court fi. fas. was a gambling contract. This the court re- 
fused to permit. 

Day testified as follows: In the spring of 1876, Thorn- 
ton came to him to buy supplies with which to make his 
crop ; being insolvent, witness refused to sell to him, but 
agreed that if Scott would stand for him he should have the 
goods. Scott.and he returned together, and upon the credit 
of the former, witness agreed to let the latter have provis- 
ions to the amount of $200.00, taking their joint notes of 
$100.00 each therefor. Scott made the arrangement for the 
goods to be furnished Thornton; heard nothing about any 
lien. Witness looks to Scott for payment and has sued the 
notes. 

The jury found in favor of the justice court fi. fas. 
Whereupon Scott moved for a new trial upon the follow- 
ing grounds: 

1. Because the court erred in charging, that unless Scott 
had actually paid the notes to Day & Gordon, he had no lien 
which he could enforce. 

2. Because the court erred in refusing to allow Scott to 
show that the basis of the Pound 7. fas. was a gambling debt. 

The motion was overruled, and Scott excepted. 


©. C. Duncan, for plaintiff in error, cited, Code, §§1978, 
2753; act of February 25th, 1875, p. 2. 
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B. M. Davis; W. D. Norrinenam, for defendant, cited, 
Code, §§2723, 3593, 3577, 3828; 44 Ga., 663; 57 76b., 20; 
56 7b., 149; 54 7b., 187, 167, 571; 55 Jd. 233; 49 Zd., 
388, 506; 46 /d., 112; 45 7b., 561; 55 Zb., 322. 









Buieckey, Justice. 










1. The lien of Scott, as landlord, did not depend upon 
whether he had paid the notes given for. the supplies, but 
upon whether he furnished the supplies, and this was a 
question for the jury. If the sale was by Day to Thornton, 
the tenant, and Scott merely became Thornton’s surety for 
the price, there was no lien. Was Scott the real purchaser 
from Day? The giving of the joint notes would not pre- 
vent him from being so, though it might be evidence tend- 
ing to show that he was not. On the other hand, the giving 
of the crop lien by Thornton to Scott, would be evidence 
tending to show that in the contemplation of the parties 
Scott was the purchaser from Day, and that Thornton de- 
rived his title through Scott. It is not necessary fora land- 
lord to furnish directly from his own stores in order to 
make a case for a lien. He may purchase for his tenant, 
and the articles may or may not pass through his hands on 
their way tothetenant. The details in the mode of delivery 
would be quite immaterial, except as throwing light on the 
substance of the transaction. 

2. If Scott had a lien it had priority over the competing 
judgments, no matter whether they were founded on a 
gaming debt or not. If he had no lien, he was in no con- 
dition to carry on any contest with those judgments upon a 
money rule against the constable. The debt for which he’ 
claimed a lien was not in judgment, otherwise than by a 
foreclosure of the supposed lien. There was no error in 
excluding the proposed evidence, but the part of the charge 
of the court excepted to was erroneous. 

Judgment reversed. 
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CroumsBiey vs. THe State or GEORGIA. 


. Where the verdict is for a minor offense included in the offense 
charged, (as for an assault, when the offense charged was shooting 
at another,) errors which relate exclusively to the higher offense, 
and which could not have prejudiced the prisoner in respect to the 
minor offense, are immaterial on a motion for a new trial. 

. To shoot at another with a gun at the distance of twenty steps, is 
an assault, even if the gun be loaded with powder only. 

. Anengineer, while running a train upon a railroad, was shot at by the 
prisoner, who was standing on the side of the road, about twenty steps 
from the engineer. The latter dodged when the gun fired, and was not 
hit. No shot struck the cab or the engine, and it did not appear 
with certainty whether the gun contained anything but powder or 
not. The jury found the prisoner guilty of an assault. The verdict 
was warranted by the evidence, and was not contrary to law. 


Criminal law. New trial. Shooting at another. Before 
Judge Barrierr. Wilkinson Superior Court. April Term, 
1878. 


Crumbley was placed on trial for the offense of shooting 
at another. He pleaded not guilty. The evidence disclosed 
that on the evening of December 25th, 1877, as the passen- 
ger train onthe Central Railroad was approaching station 
No. 16, the defendant was standing, with three companions, 
about twenty steps from the track, having with him his shot- 
gun ; that when the train came within hearing, the defendant 
fired off his gun, commenced reloading, and as the train 
passed where he was standing, he fired at the engineer, who 
simultaneously dodged ; that no shot were heard, nor were 
there any signs where they had struck the engine. 

In defendant's statement he asserted that he re-loaded” 
‘ with powder only, and fired in order “to have a little fun 
out of the engineer.” No witness testified that defendant 
placed shot in his gun; none saw any. 

The jury found the defendant guilty of an assault, and 
recommended him to the mercy of the court. 

He moved for a new trial upon the following grounds, 
to-wit : 

1. Because the court erred in refusing to charge as fol- 
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lows: “That it is a material matter whether the gun was 
loaded or not, and how loqded, under an indictment for 
shooting at another. To shoot at implies an aim and intent 
to hit, and therefore the nature of the load is important in 
judging of this intent. 

“That if the jury believe from the evidence that the gun 
used by the defendant was charged with powder only, and 
was not near enough to the person shot at, at the time of the 
shooting, for the powder in the charge to have done him 
a violent injury, if it had hit him, and that the defendant 
did not intend to commit a violent injury upon the person 
shot at, then, under the law, the defendant would not be 
guilty of an assault, and the jury should so find.” 

2. Because the court erred in charging as follows: 
“ Whether the gun was loaded with shot or not, is not an is- 
suable fact in this case. The burden of proof is on the de- 
fendant to show that the gun was not loaded with shot. 

“ But if the jury should find that the defendant is not 
guilty of the offense of shooting at another, ther inquire if 
he is guilty of any other offense of a lower grade for which 
he may be convicted under this indictment. Is he guilty 
of an assault? An assault is defined to be an attempt to 
commit a violent injury upon the person of another. The 
firing of a gun loaded with powder is, under the law, an 
assault. So, if the jury believe from the evidence that the 
: defendant fired a gun charged with gun-powder at the 
prosecutor, then, under the law, it is an assault, and the jury 
may so find by their verdict.” 

3. Because the verdict is contrary to law and evidence. 

The motion was overruled, and the defendant excepted. 


Bower & Bower; J. W. Lipsey, for plaintiff in error, 
cited 28 Ga., 395; 4474., 688; 11 /b., 286; 15 7., 277; 
17 /d., 498; 24 7b., 505; 30 b., 361; 38 7b., 252; Code, 
888715, 4357. 


J. W. Preston, solicitor-general, by C. J. I[arris, for the 
state. 
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Buxcxtey, Justice. 


1. Asthe prisoner was found guilty of an assault, and not 
of the offense of shooting at another, we need not, and will 
not, examine the points made, further than to see that there 
was no error in so far as the element of assault was con- 
cerned. The higher offense was ignored by the finding, and 
that put it out of view in ruling upon the motion fora new 
trial, there being no certain evidence that the gun was dan- 
gerously loaded. 

2, 3. There is no dispute that the gun was loaded with 
powder, and that the prisoner fired at the engineer, at the 
distance of about twenty steps. Grant that it was done only 
“to have a little fun out of the engineer,” in the merry 
season of Christmas, it was an assault._ The engineer was 
not one of the revellers, but was engaged in the earnest and 
responsible vocation of running a locomotive and train upon 
a railroad. He had aright to pass on his way without being 
shot at from the roadside. It is not pretended that he 
knew with what the gun was charged, or for what purpose 
it was presented at him and fired. Those who shoot at 
their friends for amusement ought to warn them first that 
it is mere sport, and that there is no danger. Fun is rather 
too energetic, even for Christmas times, when it looks like 
a disposition to indulge in a little free and easy homicide. 
Shooting powder-guns at a man as a practical joke is among 
the forbidden sports. 

Judgment affirmed. 


TANNER vs. Bett ef al. 


Though the vendee of land, at the same time the conveyance to him 
is executed, mortgages the land to the vendor to secure the purchase 
money, and the mortgage is duly recorded at once, the vendee, hav- 
ing an absolute deed of conveyance, is the owner, within the mean- 
ing of the lien laws of this state ; and in the distribution of the 
proceeds of a judicial sale of the land, including improvements 
erected thereon with materials furnished to such owner by a third 
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person without actual notice of the prior mortgage, the lien of the 
mortgage is postponed to the lien of the material man, the latter 
lien having been recorded and sued to judgment in due time and 
manner. 


Vendor and purchaser. Mortgage. Lien. Before 
Judge Hittyer. Fulton Superior Court. April Term, 
1878. 


This was a contest upon a money rule in favor of Tanner 
against the sheriff, requiring him to show cause why he 
should not pay over certain funds in his hands, the proceeds 
of property of Pollock, trustee, sold under execution. 
Tanner held a mortgage ji. fa., and Bell and Jennings & 
Ashley, executions based on the foreclosure of liens of 
material-men. The facts upon which the case turned are 
sufficiently indicated in the above head-note. 

Judge Hillyer gave preference to the liens of the mate- 
rial-men, and Tanner excepted. 


G. A. Hows 1, for plaintiffs in error, cited, acts of 1873, 
p. 42, §§1, 2, 7, 19 & 20; 21 Ga., 408; Phillips on Mee. 
Liens, §§225, 245, 246 ; 13 Wis., 277; 11 Tex., 597; 25 Tex., 
629 ; 20 Ill., 53; 6 Mich., 402; 50 Penn., 258 ; 36 7b., 247; 
69 Jb., 471; 4 7b., 126; 20 N. J. Eq., 13; 5 Cal., 511; 4 
Nev., 31; 6 Minn., 402; 5 Ark., 217; 11 Ga., 45; 19 7d., 
591; 39 Mo., 170. 


Remnarpt & Hooxs; Franx A. Arnoxp, for defendants, 
cited Code, §§1980 (4), 1994, 3654; 14 Ga., 156; 52 Jb., 
656 ; 54 Jb. 306; 56 7b., 24; 42 7d., 435. 


Bueck.ey, Justice. 


Section 1979 of the Code gives the liens (among others) 
which the material-men asserted in this case; and the next 
section declares their rank as follows: “Said liens specified 
in said preceding section shall be inferior to liens for taxes, 
to the general and special liens of laborers, to the general 
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lien of landlords for rent, when reduced to execution and 
levied, to claims for purchase money due persons who have 
only given bonds for titles, and to other general liens, when 
actual notice of such general lien of landlords and others 
has been communicated before the work was done or mate- 
rials furnished ; but the said liens provided for in said pre- 
ceding section shall be superior to all other liens not herein 
excepted.” Now a mortgage lien for the purchase money, 
where a conveyance and not a mere bond for titles, has been 
executed by the vendor, is certainly one of the “other liens 
not herein excepted.” It follows that such mortgage lien 
must yield. 
Judgment affirmed. 


Tue Atianta & West Point Rattroap Company vs. WEBB. 


A fireman, or wood-passer, having been killed while engaged in his 
business on the train, and his death having resulted from striking 
his head against some part of the fixtures of a water-tank sit- 
uated on the roadside—most probably against an iron pipe pro- 
jecting from the tank and reaching within a short distance of the 
train—his widow cannot recover of the railroad company damages 
for the homicide, if her husband, though the pipe projected too far, 
could have passed it in safety by using due diligence on his part in 
the manner of prosecuting the business in which he was engaged. 
If his own negligence contributed substantially to the injury, there 
can be no recovery; the doctrine of apportionment of damages on 
account of contributory negligence not applying in such a case, 
but the principle of section of the Code 3036 being applicable; 
which section demands that the employee shall be free from fault 
or negligence. 


Railroads. Negligence. Master and servant. Before 
Judge Crarx. Fulton Superior Court. April Term, 1878. 


Mrs. Webb recovered a verdict against the railroad com— 
pany for $3,141.33, damages resulting from the homicide 
of her husband, who was an employee of the company. 
The facts, so far as material, appear in the head-note. The 
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defendant moved for a new trial upon the following, among 
other grounds: 

The court was requested by defendant’s counsel to charge 
the jury, that if Webb was killed by the carelessness or 
negligence of the defendant or its agents, euch as is charged 
in the declaration, still, if Webb was guilty of some degree, 
(a slight degree will do,) but of some degree of actual, real 
blame and fault, plaintiff cannot recover, if, at the time, he 
was an employee of the company engaged in the perform- 
ance of the company’s work. The court refused so to 
charge, but on the contrary, on that subject, instructed the 
jury as follows: 

“You must then be satisfied that the cause of Webb’s 
death was an act of negligence on the part of the company. 
To this extent his position as an employee may be consid- 
ered, because if the company was not negligent in putting 
this projectile there, on the water-tank, then the plaintiff 
would not be entitled to recover on account of the death of 
her husband. Negligence is a question of fact for your 
. consideration, according to the decisions of our supreme 
court. The circuit judge is acypher when he comes to 
charge the jury upon that subject. It has frequently de- 
termined that negligence is exclusively a question of 
fact for the jury. Now, upon that question of negligence, 
as it respects this water-tank and the projectile to it, you 
are to determine whether it wasa negligent act by the 
company. If you determine that it was not, then this man 
who was injured, being an employee, would not be entitled 
to recover. But if you believe, from the evidence, that 
this was an act of negligence by the company, you may 
then proceed to consider whether the plaintiff, on account 
of the homicide of her husband, is entitled to recover. 

“Tf this was an act of negligence by the compary, and 
not an act of negligence on the part of Webb, (and upon 
this side of the question you are the judges, as on the 
other—as to Webb’s acts, or what you believe he did, from 


the evidence—-it being for you to say whether it was an act 
37 
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of negligence he did or not), if you determine that the 
company was negligent, and that he was not negligent, his 
widow would be entitled to recover from the company the 
full amount and measure of damages, with regard to which 
I will charge you hereafter. 

“But if you find that he was negligent as well as the 
company, then you will apportion the damages; you will 
lessen the damages in his behalf; that is, in his widow’s 
behalf on this account, to the extent of this proportion of 
his negligence. : 

“For instance, if you find that his widow is entitled to 
$300, $200, $100 per annum, if you find that he was equally 
negligent, find half of that amount; if you find that he 
was one-quarter negligent, take three-quarters of that 
amount. You will understand that in proportion as the 
negligence is—the proportion of negligence ascribed to 
Webb—yon will assess it accordingly. If three-quarters, 
you will allow the widow one-quarter; if one-quarter, you 
will allow the widow three-quarters. 

“Her right to recover depends upon his right; she is to 
be governed by his conduct, as if he were in life, and if 
the case is one in which he could not recover, she would 
not be entitled to recover. On the other hand, if he would 
be entitled to recdver on suit brought by him, (supposing 
he had broken a limb and was in life,) she would be entitled 
to recover for herself such an amount as was necessary 
for her support.” 

The court erred in refusing to charge as requested, and 
in charging as it did as to the apportionment of damages in 
case Webb was also negligent as well as the defendant, be- 
cause contributory negligence by Webb would bar a recov- 
ery by his widow in this case. 

The motion was overruled and defendant excepted. 

Judge Hittyer being disqualified, the Hon. Ricuarp H. 
Crark, judge of the city court of Atlanta, presided in his 
place. 
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The Atlanta & West Point Railroad Co. vs. Webb. 


N. J. Hammonn, for plaintiff in error, cited 54 Ga., 509, 
511; 15 Zb., 258; 19 Zb., 335. 


P. L. Mynarr; S. B. Spencer, for defendant, cited Code 
$§ 2202, 2083, 3033, 3034, 3036; 30 Ga., 146; 54 7d., 511; 
56 Ib., 586; 58 Jb. 107; 38 Zb., 304. 


Biecktey, Justice. 


Corporations conduct all their business by means of offi 
cers, agents and servants. Ina broad sense, they are all 
employees of the corporation. The location and arrange- 
ment of a water-tank, and the keeping of it in proper con- 
dition, must depend upon the skill and diligence of one or 
more of such employees. The corporation being an artifi- 
cial, imaginary person, cannot, in point of fact, be negligent 
except by and through the natural persons who undertake 
to serve it. Their negligence is imputed to it by law, and 
it is made responsible therefor, generally, just as a natural 
person is for his own negligence. It is an established rule, 
however, under section 3036 of the Code, that for an em- 
ployee of a railroad company to recover for damages caused 
by another employee, the person injured must have been 
without fault or negligence on his part. This means, of 
course, that recovery is thus conditional where the injury 
was received whilst the servant was engaged, at the time, in 
the work for which he was employed. If upon the train 
as a mere passenger, and having no work to attend to for 
the company on the train, he would be upon the footing 
of any other passenger. 53 Ga.,12. In the present case, 
the deceased when killed, was a fireman or wood-passer for 
the company, and was in the active prosecution of his bus- 
iness. It was, at the moment, important to the company, 
and perhaps also to the public, to have the full measure of 
care and diligence at his hands to which he was bound. 
The company, especially, was entitled to have him take due 
care of himself. If he idly and unnecessarily exposed his 
person by leaning beyond the line of the engine and cars, 
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and was thereby thrown against the water-tank, or the pipe 
which projected therefrom, when he could have passed in 
safety by using proper care and diligence in his business, he 
was at fault, and his widow cannot recover. If he was volun- 
tarily out of his proper place or position, when he might and 
ought to have remained in it, and was killed in consequence, 
there can be no recovery; for the case is not one for the 
apportionment of damages on the doctrine of contributory 
negligence. The plaintiff ought to recover full damages or 
none at all. If her husband was free from fault or negli- 
gence, the jury should award her full damages; but if his 
own fault or negligence ecntributed to the calamity, she is 
without remedy. 

Judgment reversed. 


Kenney vs. Tue Cenrrat Ratroap. 


. This case, while differing in its facts from The Central Railroad 
vs. Kenney, 58 Ga., 485, involves similar legal principles, and in 
its main features:is controjled by that authority. 

. As the plaintiff was an employee of the defendant when the physical 
injury sued for was sustained, and was directly connected with the 
running of the hand-car by which he was injured, being in the im- 
mediate and sole command of the car and of his co-employee by 
whom the crank was turned, his own negligence was a question in 
the case, and the facts testified to by himself were such as to render 
that question a necessary topic for the court to deal with in charg- 
ing the jury. 

. Any substantial fault of an employee, however slight, which con- 
tributed to the injury for which he sues, will defeat his action. To 
recover, he must have been blameless. 

. Evidence favurable to the defendant will be no less effective in his 
behalf for being introduced by the plaintiff, and thus coming before 
the jury as a part of the plaintiff's case. 

5. When a party isa witness for himself, his interest may be considered 
in valuing his evidence, even if he is unimpeached and uncontra- 
dicted. He may not be equally credible in all parts of his narrative, 
and the fact of his interest may be serviceable in distinguishing the 
less credible from the more credible particulars. His interest goes 
to his credit, and may or may not affect it, the jury in each instance 
judging for themselves, whether it does so or not, and also to what 
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extent, just as it is their province to do in respect to all witnesses 
who testify under any special influence or bias whatsoever. 

. The verdict was justified by the law and the evidence, and there 
was no material error in the charge of the court, the whole charge 
being construed together. 


Railroads. Master and servant. Evidence. Witness. 
New trial. Before Judge Hittyer. Clayton Superior 
Court. March Term, 1878. 


Kenney brought case against the Central Railroad for 
$25,000.00, alleging as follows: On January 7, 1874, plain- 
tiff was in the employ of defendant as ‘a section-master on 
its road. He had been furnished by defendant with a truck 
or hand-car for the purpose of transporting tools, himself 
and the hands under his charge, from place to place along 
his section, as occasion and security might require, to work 
on the road. Whilst this car was being run along said sec- 
tion by one Parks, an employee of defendant, plaintiff was 
thrown therefrom and run over. This resulted from said 
Parks being caught in the crank and thrown forward against 
plaintiff, thereby knocking him off. Parks negligently, 
and without fault on the part of plaintiff, suffered himself 
to be thus caught and thrown against him. 

Here follows a statement of the injuries sustained. 

The defendant pleaded the general issue. 

The evidence, so far as material, presented the following 
facts : ‘ 

Kenney was overseer of a section of defendant’s track. 
On January 7, 1874, after finishing a day’s work at Forest’s 
station, he, with three other hands, started towards Mor- 
row’s station on a crank-car. He had full and complete 
charge of the car and the hands thereon. Parks, a negro, 
was propelling the car by turning the crank. Kenney was 
seated in front with his back towards Parks, where he could 
see the track and look out for obstacles. The crank caught 
the latter in some way, probably by the coat, and threw 
him violently against Kenney, knocking him off in front of 
the car. He was consequently run over and injured. Ken- 





592 SUPREME COURT OF GEORGIA. 
Kenney vs. The Centra} Railroad. 


ney considered it dangerous to turn the crank with his coat 
on, and hence always removed it whether the weather was 
hot orcold. Parks, however, on this oceasion had his coat 
on. The car was running down grade, being propelled at 
the speed of about six miles per hour, considered rather 
fast, though there were no orders as to the speed to be ob- 
served. The car was tuyned over to Kenney by Reed, the 
supervisor of the road, and had been in his use for about six 
months. When it was turned over to him the machinery 
for prupelling it was all at the rear end, witha box in which 
to deposit tools, and upon which to sit. Kenney made a 
platform by adding strips to the rear end, thus enabling 
him to have the car run backwards and to sit in front in- 
stead of behind the crank. The car was being so run, and 
he was thus seated when he was hurt. He stated that it 
was usual to run the car either backwards or forwards, and 
that he considered the way it was being run the safer, 
though he gave no reason for his opinion. Had he been 
behind the erank instead of in front, it would have been 
impossible for him to have been knocked off in the manner 
that he was, in front of the car. He had been running the 
ear in this way for about two months, and did not consider 
it unsafe. 

The jury found for the defendant. The plaintiff moved 
for a new trial upon the following grounds: 

1. Because the court erred in charging each of the fol- 
lowing rules of law: 

a. “No person shall recover damages from a railroad 
company for injury to himself or his property where the 
same is done by his consent, or is caused by his own negli- 
gence. 

b. “If the plaintiff, by ordinary care, could have avoided 
the consequences to himself caused by the defendant’s neg- 
ligence, he is not entitled to recover. 

e. “A carrier of passengers is bound also to extraordinary 
diligence on behalf of himself and his agents, to protect the 
lives and persons of his passengers. But he is not liable 
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for injuries to the person after having used such diligence. 

d. “ Whatever care and diligence the plaintiff may have 
used in the alteration or construction of the car, and the 
manner of using it, would be to the credit of the railroad 
company as well as of himself, and whatever mistake or 
fault or negligence, if any, he may have been guilty of in 
the same respect, would be chargeable to him as well as to 
his employer. 

e. “If he altered the car to his own satisfaction, and if 
he was content with the use made of it, and with the direc- 
tion and speed in which it was moved, he can make no right- 
ful complaint for injuries, if such there be, caused by such 
alteration, use, direction or speed. 

J. “It was the duty of plaintiff to exercise ordinary dili- 
gence in the use of the car, and in giving proper and prudent 
direction to those under his authority, and to see to it that 
they did their duty properly so far as he had power over 
them, and if in any respect as to which he had not such 
authority, danger arose, it would be his duty to use ordinary 
diligence in keeping out of the way of such danger, and if 
he failed to exercise such diligence, and was thereby in- 
jured, he would be barred of any recovery. 

g. “Any degree of fault, though slight, that is yet sub- 
stantial and appreciable on the part of the plaintiff, would 
be sufficient to bar any recovery. 

h. “In this case, if you find that the plaintiff was in 
charge of a hand-ear, and of the men working it, and was 
injured by the running of that car, the burden of proof 
would be on the plaintiff to show either that he was not to 
blame or that the company was. 

2. “ But in attempting to show that the fault was with 
another employee, or even if he does show that the fault 
was with another employee, if, in doing so, he also shows 
that he, himself, was likewise in fault or negligent, he can- 
not recover. Or, if in attempting to show, or in showing, 
that he was without fault, he shows that the company was 
also without fault, he cannot recover. 
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j. “Any evidence, if such there be produced from the 
plaintiff's witnesses, which makes in favor of the defendant, 
the defendant may invoke and rely upon just as much as if 
produced by itself. 

k. “Tf a party be a witness in his own case, his interest 
goes to the question of his credibility, of which the jury are 
to judge. You will take the witnesses and judge of them, 
the manner in which they testify, the matter of their testi- 
mony, what consideration is to be given to it, and out of it 
elucidate the truth.” 

2. Because the court erred in reading to the jury $3033, 
the first clause of §3034, the first clause of §2972, and §§2067, 
2083 and 3036 of the Code connectedly, without comment, 
discrimination or explanation. 

3. Because the verdict was contrary to law, evidence, jus- 
tice, equity and the charge of the court. 

The motion was overruled, and the plaintiff excepted. 


E. W. Beck; P. L. Mynarr; W. A. Tianer, for plaintiff 


in error, cited 36 Ga., 379, 586; 58 7b., 190; 57 Jd., 81; 
49 7b., 100, 832; 50 7d., 203; 567b., 586; 37 7b., 503; 47 
Tb., 75, 243 46 Ib., 308; 45 7b., 108; 51 7b.,250; 55 /d., 
288; 29 Jb., 266. 


A. R. Lawron; Speer & Stewart; Waterson & Stew- 
art, for defendant, cited as follows: Employee must be 
blameless, Code, §2972; 18 Ga., 679; 19 7b., 447; 27 /5., 
358; 54 /b., 509; 56 Jd., 586; 58 7b. 485; 53 /b., 630; 
59 Jb., 486. Evidence to sustain verdict, 27 Ga., 113; 29 
Tb., 365; 42 [b., 146; 44 7b., 294; 41 7b, 130, 289. Neg- 
ligence question for jury, 51 Ga., 582. . Immaterial error 
no ground for new trial, 39 Ga., 119; 36 7b., 615; 32 7b., 
303 ; 30 76., 968; 29 7b., 184; 28 7b., 25; 26 7b.,537; 25 
Tb., 479; 45 7b., 190, 520; 46 7b., 80; 33 7b., 175, 207; 
42 Tb., 244, 306; 44 /b., 18; 46 7d., 221; 41 Zb., 130, 289; 
57 Jb., 117; 36 7b., 669; 43 7b., 282. 
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Bieckiey, Justice. 


After our careful ruling in the Central Railroad & Bank- 
ing Company vs. Kenney, 58 Ga., 485, we need not discuss 
such a case as the present, which involves legal principles 
similar to those which were decided in that case, and, in its 
main features, is controlled by that authority. The com- 
mander of a hand car ought to see to it that the employees 
under his orders do their duty. If they cannot safely work 
with coats on, he should require them to take their coats 
off. If they move the car at too high a speed, he should 
interpose promptly, and prevent it. If the car is not in a 
condition to be run safely, he should not have it run at all. 
He stands to the company in a relation of trust, and should 
be faithful to its interest as well as his own safety. A most 
important part of his duty is to supervise the employees 
who are placed under him. 

Judgment affirmed. 


Fatx & Company vs. Rorusoui.p. 


. In a suit against the indorser of a promissory note payable at a 
chartered bank, proof of notice of non-payment is a part of the 
plaintiff’s case, and is a condition precedent to recovery, whatever 
may be the defendant’s plea, or even if there is no plea. 18 Ga., 
518; Code, $2781. 

. A national bank is a chartered bank within the meaning of section 
of the Code 2781, on the subject of notice and protest. 

. The court did not err in ordering a non-suit. 


Indorsement. Promisory notes. Banks. Non-suit. 
Before Judge Tomrxins. McIntosh Superior Court. Oc- 
tober Term, 1877. 


Falk & Company brought complaint against Eva Roths- 
child as maker, and Henry Rothschild as indorser, of two 
promisory notes, one payable at the Merchants’ National 
Bank of Savannah, and the other at the Southern Bank of 
the State of Georgia. Across the face of each note was 
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written, “Noted and protested for non-payment. August 
9th, 1871. (Signed) Jno. L. Hammonp, Wotary Public.” 
The defendant pleaded non est factwm. 

The plaintiffs proved the execution and indorsement of 
the notes, introduced the same in evidence and closed. 
Henry Rothschild moved a non-suit upon the ground that 
no notice of non-payment or of protest to him was shown. 

The plaintiffs then offered to prove the handwriting of 
John L. Hammond, which appeared on the face of the 
notes. The court stated that it would consider such proof 
in, but would nevertheless grant the non-suit, and so did as 
to the indorser. To this plaintiffs excepted. 


A. P. & 8. B. Apams, for plaintiffs in error, cited 15 Ga., 
197; ucts of 1826, p. 38; 1 Chitty’s Pl’gs, pp. 222-3; 3 
Ga., 185, 192; 56 7b., 200; 55 75., 236. 


R. E. Lester, for defendant, cited 34 Ga., 485; 30 74., 
32; 15 Jb., 197; Code, §2774; 1 Par. Notes & Bills, 293; 
2 Wheat., 66; Code, §§1950, 2774, 2781; 26 Ga., 241; 19 
_1b., 305, 310; 44 7b. 614; 46 7b., 491; 9 7d, 303-6; 
4 /b., 106; Code, §3829. 


Biecktey, Justice. 


The indorser’s liability upon “bank paper” is conditional, 
and does not become fixed absolutely until the required 
notice has been given. The proof of notice is a part of 
the plaintiff ’s case. Though the national banks, established 
and doing business within this state, are chartered by the 
United States, and not by Georgia, they are within the rea- 
son and spirit of section 2781 of the Code. They are “char- 
tered banks.” Because some of our penal legislation does 
not apply tothem, it does not follow that they are not within 
civil statutes regulating the making and enforcing of con- 
tracts. In so far as the legislation of congress has not fur- 
nished the law of their transactions, or of contracts and col- 
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lections with which other parties connect them, the local 
legislation may be brought to bear. Notice to indorsers of 
paper payable at these national banks, has not been dispensed 
with by any statute of the United States. It is needless to 
say that mere noting and protesting, is not giving notice. 
If the evidence which was offered proved anything, it was 
only that the indorsed notes had been noted and protested. 
A non-suit as to the indorser was properly granted. 
Judgment affirmed. 


Asrams, J. P., vs. Ryan. 


In a civil case to which the justice of the peace is no party, the costs 
paid to him as a condition precedent to a writ of certiorari, are not 
recoverable from him by a rule in the superior court, after a rever- 
sal of his judgment for mere error. 


Ceritorart. Costs. Practice in the Superior Court. 


Judgment. Before Judge Tompxins. Chatham Superior 
Court. February Term, 1878. 


Seabrook foreclosed a laborer’s lien against Ryan, and a 
counter-affidavit was filed. The issue thus formed came on 
for trial befure Abrams, a justice of the peace, who rendered 
judgment for the plaintiff for $16.05 and costs. The 
defendant paid the costs, $13.70, and notified the magistrate 
to hold the same subject to the final judgment on certiorarz. 
He carried the case by certiorari to the superior court, 
which passed, in substance, the following order: That the 
error complained of was one purely of law and must finally 
govern the case, and hence there is no necessity for sending 
it back for a rehearing ; that the judgment of the magis- 
‘ trate be reversed upon the ground that the lien affidavit was 
fatally defective in not stating that the affiant was employed 
by Ryan or his authority; that defendant recoverer from 
plaintiff $13.70 costs paid to obtain said certiorari ; that 
execution issue for such costs and also for the costs which 
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have accrued in the superior court; that the magistrate 
with whom the costs were deposited to obtain the certiorari, 
return the same or show canse why he refuses to do so. 

The magistrate answered, admitting substantially the 
facts above stated, except he claimed that the costs were not 
deposited with him but regularly paid to him. No traverse 
was filed. The rule was made absolute and the magistrate 
excepted. 


R. E. Lester; J. J. Asrams, for plaintiff in error, cited 
53 Ga., 675; 60 7b., 218; Code, §§4065, 4054; 1 Bish. 
Crim. Prac., 10333, 1036, 


J. R. Saussy; Grorce A. Meroer, fur defendant, cited 
Code, $§3675, 3684, 4067, 3627; 53 Ga., 675. 


Buieckey, Justice. 


As in appeal, so in certiorari, the costs in a justice court 
are to be paid, not merely deposited. Code, §4054. It isa 
mistake to analogize the ordinary judgment for costs, in a 
civil case between party and party, to an illegal judgment 
for costs in a criminal case. In the former, the justice 
court has power to render judgment for costs, as incidental 
to a disposition of the suit. The presiding justice earns 
his cost by rendering the service required of him, and pro- 
nouncing the judgment which he deems correct between the 
litigants. He does not insure the correctness of his judg- 
ment, but discharges his whole duty when he adjudges the 
matter in controversy to the best of his ability. If the 
judgment rendered for costs were a usurpation of power, such 
as adjudging the costs against either party whilst the main 
case was left still pending in the justice court, then, a cor- 
rection of it by certiorari could be followed by a rule to 
refund ; but the difference between error and usurpation is 
clear ; and that difference will generally serve as a dividing 
thread to separate those instances in which the justice of 
the peace can or cannot be required to refund. Where he 
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is working within the sphere of his powers, though he may 
work erroneously, he is to be paid; but where he transcends 
his powers, he exacts payment of costs at his peril, in the 
event of subsequent reversal on certiorari. The distinction 
in nature between appeal and certiorari, which we pointed 
out in 60 Ga., 218, is sound; but the line of argument 
which we pursued was unnecessary to the purpose then in 
hand. We might have said then, as we do now, that the 
general rule that costs cannot be recovered back from the 
officers of court, after being legally exacted and paid, is 
applicable both to appeal and certiorari. 

Judgment reversed. 















Tucker vs. ZIMMERMAN ef al. 










Where a creditor claims, not under, but in opposition to, a deed of 
trust made by his debtor, and seeks to set the same aside on the 
ground that it is, as to him, fraudulent and void, he is at liberty to 
proceed against the fraudulent trustee who is the holder of the legal 
estate in the property, without joining the cestui que trust. 38 Paige, 
879; Pomeroy on Remedies, §357. A decree setting aside the deed, 
or charging the property with the creditor’s demand, will, if fairly 
and honestly obtained, conclude the cestud que trust as being repre- 
sented by the trustee, but it is subject to be impeached for fraud or 
collusion. 4 Barbour, 232. 












Trusts. Parties. Decree. Before Judge Orarx. Ful- 
ton Superior Court. April Term, 1878. 






On April 30th, 1869, Tucker filed his bill against Plumb, 
as trustee for Mrs. Zimmerman and her son, George, and 
Zimmerman & Verdery, in which he alleged, in substance, 
as follows: 

In 1866 Zimmerman & Verdery became indebted to him 
for money loaned, between $5,000.00 and $6,000.00. When 
the loan was made, Zimmerman owned a house and lot in 
the city of Atlanta, which he subsequently conveyed 
(November, 1867;) to Plumb as trustee as aforesaid. This 
property was of the value of $12,000.00. The trust: was 
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to continue until George became of age, and the considera- 
tion of the deed was love and affection. Zimmerman was 
at the time of the execution of said conveyance, insolvent, 
and has since so continued. Hence it was fraudulent and 
void. Subsequently Zimmerman & Verdery became bank- 
rupts. Oomplainant has no other means of cullecting his 
debt except out of this property. Prayer that it be made 
subject. 

On June 9th a verdict was returned in accordance with 
the prayer of the bill, and a decree entered subjecting this 
property. On April Ist, 1876, the execution based on the 
decree was levied on the property in controversy, and a 
claim was filed by the cestui que trusts, George having then 
become of age. 

Upon the trial of the issue thus formed, the chancellor 
held that as the cestui gue trusts were not parties to the 
bill above reported, they were not bound by the decree, and 
the validity of their title under the trust deed was an open 
question ; that the failure to make them formal parties 
could not be remedied by parol proof that Mrs. Zimmer- 
man assisted in the defense of the bill, employed counsel, 
and finally consented to the decree which was rendered, 
more especially as Mrs. Z. was, and still is, a married 
woman. 

This ruling necessitated a dismissal of the levy, and plain- 
tiff in fi. fa. excepted. 


Joun T. Guenn, for plaintiff in error, cited 8 Ohio, 499 ; 
16 Ga., 119; 38 1b. 579; 53 7b. 96; 25 Ala, 300; 30 
7b., 382; 31 Iowa, 80; 33 Miss., 653; 4 Gill. & J., 407; 4 
Hill, 522; Freeman on Judg’ts, §§174, 175, and cases cited. 


Grorcr T. Fry; A. C. Kina, for defendants, cited Code, 
884180, 3379, 3753, 1783; 48 Ga., 452; 25 1b. 557; 17 
Tb., 223; 5 [b., 251, 309; 32 7b. 341; 11 7b. 20, 645; 8 
Tb., 83, 95; 52 [b., 389; 13 Lb. 24; 40 d., 181; 57 74, 
207 ; 48 /b., 30; 56 /b., 570, 150; 34 7b. 253; 53 Jb, 
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285; 55 7d., 601; 60 7b., 462; Story’s Eq. Pl’gs, §§72, 
207, 149, 215; Dan. Ch. Prac., p. 308; 4 L. & E. Rep., 
55; Freeman on Judgments, §$162, 171, 185, 189; 33 Lowa, 
60, 100; 48 Miss., 101; 5 Heisk., 271; 1B. R., 481 ; Adams’ 
Eq., pp. 319, 320. 














Bieck.ey, Justice. 







If Tucker, the creditor, had levied upon the property as 
the property of Zimmerman, the debtor, in the first 
instance, Plumb as trustee might have interposed a claim 
without making Mrs. Zimmerman and her son parties. The 
verdict rendered on the trial of such a claim, would 
have bound the trust, as well as the creditor. Instead of 
attacking the trust title by levy, and thus bringing on the 
issue by means of levy and claim, the creditor filed a bill, 
assailing the trust deed as fraudulent and void in so far as it 
operated against him as a creditor of Zimmerman, the crea- 
tor of the trust. Why would not the trustee be as compe- 
tent to represent the beneficiaries in trying this question on 
a bill in equity, as in trying the very same question in a 
claim case at law? When a deed is attacked as fraudulent 
and sought to be set aside, why should parties to the bill be 
necessary, other than the direct parties to the deed? The 
parties to the deed were Zimmerman, of the one part, and 
Plumb, as trustee, of the other part. 

The parties to a deed commit a fraud for the benefit of 
third persons, and the legal title to the fruits of the fraud 
is put by one party to the deed into the other party, and 
there it still is, why should those whose benefit was intended, 
but who took no part in the fraud, be made parties to a bill 
which attacks the fraud and aims to set it aside? The trus- 
tee holds for them and represents them. Certainly he could 
sue a stranger for the property without making the benefi- 
ciaries parties. Why, then, cannot strangers sue hii for it ? 
The right asserted in opposition to the trustee does not arise 
under the trust deed, but is prior to it and superior to it. 
Judgment reversed. 
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Jones et al. vs. MoCuiEop eé al. 


. Executions against A. administrator of B., with no direction to 
levy of the goods, etc., of B., are against A. personally, and not 
against the estate of B. And the presumption is, that the judgments 
are tothe same effect 59 Ga., 706. 

. Before a creditor having judgment against an intestate can seek sat- 
isfaction out of purely equitable assets in the hands of a stranger, 
it must appear that the estate is otherwise insufficient, not simply 
that “no property of the estate can now be found;” that is, at the 
time of filing the bill. There being an administration alleged, there 
should be some reason shown why payment cannot be had by re- 
sorting to the administrator. 

. The creditor of a decedent, having no other resource for the collec- 
tion of his money, may call to account in equity, one who has, 
since the debtor’s death, taken the rents and profits of land con- 
veyed by voluntary deed made to defraud creditors, such conveyance 
having been made by the debtor in his lifetime, and the person 
sought to be charged having derived his pretended title to the prem- 
ises from the fraudulent grantee with notice of the fraud. 

. Where, after the death of a debtor, certain of his personal property 
was taken possession of by a stranger, and on his death was taken 
possession of by his executor, who converted it to his own use, the 
right of action therefor is in the administrator of the debtor, and 
creditors cannot maintain a bill for an account against the second 
wrong-doer, without showing some good reason why they sue in- 
stead of the administrator. 


Executions. Administrators and executors. Debtor and 
creditor. Equity. Fraudulent conveyance. Parties. Be- 
fore Judge Tompxins. Emanuel Superior Court. April 
Term, 1878. 


McCleod and others, who alleged themselves to be judg- 
ment creditors of the estate of Kirkland, deceased, filed their 
bill against the Kirklands, as administrators, and Jones, mak- 
ing, in substance, this case : 

Kirkland died in the year 1868, seized and possessed of 
certain personalty and a tract of land. Before there was 
any administration upon his estate, one Maleom D. Jones 
took possession of all of said property under some pretended 
claim. He died in 1869, and soon thereafter the defendant, 
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Francis A. Jones, as his executor, sold said land at public 
outcry, himself becoming the purchaser at a nominal sum. 
He took possession of all of the personalty, and also of said 
land, claiming the latter under such sale. 

A short time before his death, Kirkland conveyed said 
land to said Maleom D., for no consideration whatever, for 
the purpose of defrauding his creditors. At the time of 
the execution of the deed, Kirkland was advanced in years 
and of infirm health. He was being pressed by his credit- 
ors, and under the influence of the said Maleom D., who 
was a chrewd, capable lawyer, and his legal adviser and con- 
fidential friend, he made the deed. This was not done for 
the purpose of conveying title to said Jones, but to protect 
the said Kirkland in the possession and use of the land. All 
of these facts were. perfectly familiar to the defendant, 
Jones, yet he nevertheless took possession of said land at 
the close of the year 1869, and so remained until and during 
the year 1874. Administration was granted on the estate of 
Kirkland to the defendants, Kirklands, who brought their 
bill against the defendant, Jones, to cancel the said deed and 
to recover the land, with the rents and profits thereof, for the 
benefit of the creditors and heirs of the estate. To this 
proceeding a demurrer was filed, and the chancellor held, 
that notwithstanding the facts alleged, equity would not in- 
terfere at the instance of the administrators, but that the 
creditors of the estate could enforce their demands against 
the land, notwithstanding the pretended claim of title under 
which the defendant Jones held. 

Subsequently an execution in favor of Grubbs against 
Kirkland, deceased, based upon a judgment obtained in- 
termediate the date of the deed and his death, was levied 
upon the land, and a claim was filed thereto by the defen- 
dant Jones. The property was found subject, sold, and the 
proceeds applied to said execution. 

No property of the estate of Kirkland, deceased, can 
now be found. His personalty, aggregating in value 
$1,050.00, has been taken possession of by the defendant, 

38 
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Jones, and applied to his own use. The rents and profits 
of the land, of the annual value of $1,000.00, for the five 
years aforesaid, have also been appropriated by said Jones. 
The personalty and rents were assets of the estate of Kirk- 
land, deceased, and should have been applied to the pay- 
ment of the claims of complainants, which now amount to 
$6,000.00. 

Waiving discovery, the complainants pray that the de- 
fendant, Jones, may be decreed to pay over to them said 
$6,050.00, with interest, to be applied to their judgments ; 
that the writ of subpoena may issue. 

Eight executions were attached to the bill as exhibits. 
Seven of them were against the Kirklands, administrators, 
with no direction to levy the same of the goods, etc., of 
the intestate; one was against the intestate himself, the 
judgment having been obtained during his life. 

A demurrer was filed by Jones upon the ground that 
there was no equity in the bill, and that complainants had 


an adequate remedy at law. The demurrer was overruled, 
and Jones excepted. 


Corxer & Parmer; Camp & Livineston, for plaintiff in 
error, cited 39 Ga., 182; 4 Zb., 323, 519; 5 7d., 339; 35 
Tb., 172; Code, $8 2448, 2485; 9 Cow., 728; 48 Ga., 156, 
421: 19 1b., 293; 18 7b., 108; 38 7b., 264; Code, § 2441. 


H. D. D. Twiaes; R. W. Carswext, for defendants, 
cited 21 Ga., 251; 41 /b., 260; 48 7b., 583; Code, $3172. 


Bieckey, Justice. 


1. There is a special ground on which seven of the exe- 
cutions are impotent to travel through this litigation. They 
are against Kirkland’s administrators personally, and not 
against them in their representative capacity. They con- 
tain no direction for levying upon the property of the in- 
testate. They are final process against the property of the 
administrators. The pr eur ption is, that the judgments 
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on which they are founded, are also against the administra- 
tors, personally, and do not charge the estate which the 
administrators represent; for executions are presumed to 
conform to the judgments from which they issued. 59 
Ga., 706. We rule on these documents in their actual 
state, and not as they may possibly hereafter become by 
amendment, for it is not alleged that they are otherwise 
than as they ought to be, or that the administrators are 
personally insolvent. Neither is it alleged that the admin- 
istrators are not under a good and sufficient bond to answer 
to creditors for any devastavt which they may have com- 
mitted. These seven executions may be dropped at this 
point in the present opinion; for if the substance of what 
follows was applicable to them, as well as to the remaining 
execution, it is the latter alone which renders it necessary 
to rule at all upon more than the one obstacle in the com- 
plainants’ path. 

2. The execution against the intestate himself is now to be 
dealt with, and its relation to each of the t vo classes of assets 
mentioned in the bill must be examined. These assets are, 
first, the rents and profits of the land; and, secondly, the 
claim against Francis A. Jones for the personalty alleged to 
have been converted by him. It is to be noticed that the 
land itself is not sought to be reached by the bill, as it has 
heretofore been condemned and sold as the property of Kirk- 
land, the intestate, at the suit of one of his creditors. First, 
then, as to the rents and profits. Grant that they are assets 
at ali for the payment of the execution, to what class of 
assets do they belong, legal or equitable? The land was 
voluntarily conveyed by Kirkland to defraud his creditors. 
The conveyance was to Malcom D. Jones, who prompted and 
participated in the fraud. Both died, and the defendant 
Francis A. Jones, with notice of the fraud, and being the 
executor of Malcolm D., sold the land as such executor, and 
purchased it himself. He held possession under this pre- 
tended title from 1869 till 1874, and the rents and profits 
during this period are the rents and profits in question. 
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Kirkland died in 1868, and having parted with the title to 
the land before his death, the legal title to these rents and 
profits never was in him or his administrators. As his con- 
veyance of the land was fraudulent, his creditors could pur- 
sue the land at law, for the title to that was once in him, and 
being once in him, could not pass out by a fraudulent con- 
veyance, so as to defeat their right to levy upon and sell it. 
But it could and did pass out, so as to prevent any title from 
ever vesting in him or his administrator to the future rents 
and profits. For these to be subject to the demands of cred- 
itors, there would have to be special cireumstances, such as 
insolvency, rendering it necessary for creditors to resort to 
them to avoid loss. In other words, equitable principles 
would have to be invoked, so as to enable a court to say 
that though, in strict law, these rents and profits are not 
and never have been in Kirkland or his administrators, yet 
the land which Kirkland threw away produced them, and 
his creditors will suffer unless they are collected in and ap- 
applied to his debts, wherefore, the court will aid in collect- 
ing and so applying them. UH, as the bill insists, the rents 
and profits do not belong to Francis A. Jones, his liability for 
them is in the nature of a trust; or if of a debt, it is equit- 
able, not legal, for the conclusive reason that no mere legal 
remedy ever could reach them. Were Kirkland alive he 
could not recover them anywhere; his administrators, now 
that he is dead, cannot recover them anywhere ; and his ered- 
itors cannot recover them by a mere action or process at law. 
It follows that, at most, they are but equitable assets for the . 
satisfaction of creditors. The bill shows no sufficient reason 
why it is necessary or proper to resort to them. That “no 
property of the estate can now be found,” is not an allega- 
tion of insolvency. Perhaps the reason that none can be 
found is, that the administrators have wasted it. It does not 
appear that payment cannot be realized by pursuing the ad- 
ministrators. Have they done their duty? and must the 
creditors nevertheless suffer if these rents and profits are not 
accounted for by Jones? 
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3. Anticipating that the actual facts may probably war- 
rant some amendment to the bill, and intending to direct 
by our judgment that opportunity to amend be afforded, we 
will not leave the question undecided as to whether, with the 
proper averments, the rents and profits can be reached. We 
think they can be. If the creditor has no other resource for 
the collection of his money, he may call the defendant 
Jones to an account, to the extent of what may be neces- 
sary to satisfy the execution. The land of the debtor, whilst 
in the possession and use of a fraudulent holder of the legal 
title, may, as to creditors who were defrauded by the debtor’s 
conveyance, be treated as a trust fund, and the rents and 
profits may be treated as the produce of that fund. It seems 
to us that it is a thousand times more equitable to saddle, 
in this way, a trust upon the rents and profits, than for cred- 
itors to go unpaid. And if resort to this means of satisfac- 
tion be allowed only in cases of absolute necessity, the re- 
ceiver of the rents and profits, who took his title, or pre- 
tended title, with notice of the fraud, has no reason what- 
ever to complain. It is treating him quite as leniently as he 
has any just right to expect. He is made a trustee to pre- 
vent injustice, not to the fraudulent grantor, his heirs or 
representatives, but to the innocent creditors of the grantor. 
And to prevent the grantor’s esttae from being benefited 
even indirectly, all its means of payment are first to be ex- 
hausted. 

4, The remaining question appertains to the other class 
of assets sought to be reached by the bill, namely: the claim 
for personal property converted by the defendant Jones to 
his own use. It will be observed that the bill does not al- 
lege that this property was transferred by Kirkland in his 
lifetime. On the contrary, the charge is, that it was taken 
possession of after Kirkland’s death, by Malcom D. Jones, 
and, after the death of the latter, by the defendant Francis 
A. Jones, his executor, and was, by Francis A. Jones, con- 
verted to his own use. These facts make a case for an ac- 
tion of trover in favor of the administrators of Kirkland 
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against Jones. Why should the creditors proceed by bill 
in equity? There is no allegation that the administrators 
have been requested to sue, or that they have refused ; nor is 
any other reason shown why the creditors should take it upon 
themselves to demand redress for this mere tort. We think 
the demurrer to the bill should have been sustained ; but in 
reversing the judgment by which it was overruled, we direct 
that the complainant have leave to amend as they shall be 
advised, provided that the amendment be made on or be- 
fore entering the remittitur in the superior court. 
Judgment reversed. 


SEwELL vs. HoLuanp. 


1. Where a tenant in common bargains away the whole property. not 
as his own in severalty, but as the joint property of himself and 
his co-tenant, holding himself out as authorized to represent the 
latter in making the bargain, and the purchaser pays part or all of 
the price, and enters into possession, claiming under both tenants 
as his vendors, the co-tenant is not ousted if he gave his fellow no 
authority, written or verbal, to make the bargain, and if he did not 
afterwards ratify by receiving part of the proceeds, or otherwise. 
Any title, legal or equitable, which the purchaser thus acquires, 
will attach upon only the undivided interest of the tenant with 
whom he actually dealt, and when his title to that interest becomes 
complete, he will be a tenant in common with the other origi- 
nal co-tenant. See 56 Ga., 659. If, however, there was either 
authority or ratification, the result would be the same as if both 
tenants had in person taken part in the transaction, and the pur- 
chaser would be entitled to assert his »urchase equally against both. 

. The actual possession of land is notice to all the world of whatever 
rights the occupant really has in the premises. Those under whom 
he entered, or with whom he is in privity, cannot, pending his pos- 
session. clothe a vendee with any right, legal or equitable, which 
they themselves could not assert against him. His possession warns 
everybody to inquire, if not into what he claims, at least into what 
he is entitled to claim rightfully. 

. A tenant in common having, by deed duly signed and sealed, and 
purporting to be made on a valuable consideration, conveyed his 
undivided interest in the premises, his vendee became a tenant in 
common in his stead. The co-tenant cannot prevent partition at 
the instauce of such vendee, on the ground that the consideration of 
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the deed was, in part, a corrupt agreement between the vendor and 
the vendee to compound a felony. The vendor not repudiating his 
conveyance for any latent vice in the consideration, (even if such 
would be his privilege) the co-tenant has no right to inquire into 
the consideration as a means of resisting the application for partition. 
Only when the principles of justice require it, will the consideration 
of adeed (the contract being executed, not executory) be scrutinized 
through extrinsic evidence. Code, $2690. 





Partition. Tenants in common. Title. Prescription. 
Notice. Deeds. Consideration. Before Judge Hitiyer. 
Fulton Superior Court. October Adjourned Term, 1877. 


On November 19, 1873, Holland, claiming to be tenant 
in common with Sewell of 145 acres of land in Fulton 
county, filed his petition for partition. Sewell objected 
upon the ground that the applicant had no title, and that 
the sole title thereto was in him. 

The petitioner showed a paper title to an undivided half 
interest in the land to himself. Constituting a part of his 
chain were three deeds, the first, from W. Euclid Young 
and wife to Eden Sprout, dated September 17, 1866; the 
second, (quit-claim,) from Sprout to petitioner, dated March 
7, 1868; the third, (quit-claim,) from Young and wife to 
petitioner, dated April 8, 1872. 

The evidence for the respondent presented the following 
facts: On February 3, 1866, he purchased from Willis, 
representing the former firm of Young & Willis, the land 
in controversy, taking, on the 9th of the same month, the 
following obligation : 


‘We agree to make, or cause to be made, a deed to the farm known 
as the J. L. Mayson farm, containing 14244 acres, being the same farm 
deeded by J L. Mayson to Geo. W. Center, and by the latter to Willis 
& Young, deed to be made to Isaac Sewell on payment of $1,000.00. 

(Signed) J. M. WI1118, 
per J. WHITNEY.” 


The $1,000.00 was to be paid within ten days. Soon 
after the execution of the above instrument, respondent 
paid to Willis five bags of cotton, weighing 2,448 pounds, 
and on the 17th of the same month $105.00 in cash. The 
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cotton was to be sold in Atlanta or Augusta, and the pro- 
ceeds applied to this debt. At the time Willis received the 
cotton, it was worth 364 cents per pound in Atlanta, where 
he should have sold it at once. Had its proceeds, with the 
amount paid by respondent, not made the $1,000.00, he 
would at once have made good any deficiency. Without 
the consent of respondent, the cotton was shipped to Cin- 
cinnati, and there sold, a year and a half afterwards, for 23 
cents per pound. He purchased the entire interest of both 
Willis and Young in the land, and claims that with the cot- 
ton at 364 cents per pound, and the money, it was paid for 
in full within the ten days allowed. Immediately upon the 
purchase he went into possession of the land, claiming it as 
his own, and has so remained ever since. 

As to the authority of Willis to bind Young in the sale, 
and the subsequent ratification of the latter if no original 
authority existed, the evidence was conflicting. 

But one other point in the testimony requires notice: 
In 1863, during the late war, Young was going from At- 
lanta to Nassau, when petitioner placed in his hands, for 
deposit in a branch of the Bank of England at that point, 
2,000 pennyweights of gold, and a considerable quantity of 
bank bills and Confederate money. Instead of making the 
deposit, Young carried the property to New York and ap- 
propriated it to his own use. Petitioner placed his claim in 
the hands of Eden Sprout, as his attorney, to collect it. 
He instituted legal proceedings in New York, and Young 
deeded a half interest in the land now in controversy to 
Sprout for the purpose of making a settlement with peti- 
tioner, and the latter accepted said land, together with an- 
other piece described in the deed, and $400.00, in full settle- 
ment of his demand. Petitioner had also instituted a 
prosecution for larceny after trust against Young in Fulton 
superior court. It was a part of the consideration for the 
deed above alluded to, that this prosecution should be dis- 
missed. 

The jury found for the petitioner. The respondent 
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moved for a new trial upon the following grounds, to-wit : 

I. Because the court erred in charging the jury as fol- 
lows: 

(1.) “Adverse possession of land carries with it notice to all 
the world of the title, whether legal or equitable, under which 
the holder claims it. There are certain qualifications of this 
rule which I will explain to you: 

(2.) “A possession originally not adverse does not become 
so unless notice, or knowledge of facts equivalent to notice, 
be brought home to the other party of the change of its 
character.” 

(3.) “A possession originally under a purchase and bond 
for titles, is not an adverse possession, but is subordinate to 
that of the owner or owners making the bond, and if it be 
claimed by such possessor that by the occurrence of subse- 
quent events such possession has been made adverse, notice 
of the change of its character must be brought home to 
the party to be affected ; that is, notice of the change of the 
character of the possession, or knowledge of facts equiva- 
lent to notice, such as would fairly put a reasonable man 
upon inquiry.” 

(4.) “Continuance of possession would be sufficient for the 
purpose to put a purchaser on notice of all that happened 
up to the time of his purchase, but this rule is qualified in 
cases of tenancy in common, as I shall presently explain to 
you.” 

(5.) “‘A sale of the entire interest in land held under ten- 
ancy in common, by one of the joint tenants, with bond for 
titles and placing the purchaser in possession, is not a dis- 
seizin, nor is the possession in such case notice of any adverse 
claim to the common owner.” 

(6.) “If land be held under a tenancy in common and a 
sale of the same be made, with bond for titles, under 
such form and with such attending facts as cause the jury 
to conclude that one owner is expressly bound and the other 
is bound only on the subsequent occurrence of some inter- 
vening equity dependent on the acts and conduct of the 
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parties themselves, a third person who became, bona fide and 
for a valuable consideration, a purchaser of the share of 
the common owner thus not originally bound and without 
notice of such intervening equity, or facts or conduct, 
would be protected notwithstanding the holder of the title 
bond was in possession, if placed in such position by the 
common owner, otherwise this principle would not apply.” 

(7.) “If the deeds to Sprout and Holland were made for 
the purpose of settling a criminal prosecution for larceny 
after a trust previously instituted by Holland against 
Young in this case, eitherin whole or in part, they would be 
void, and the plaintiff could uot recover on them. But it 
is said that in 1872 Young and his wife made another deed 
to Holland, exclusively in consideration of an existing 
debt, and that the consideration of settling a criminal pros- 
ecution for a felony did not enter into this last deed at all. 
If you should find that a subsequent deed was made by 
Young and his wife to Holland, after the statute of limita- 
tion had barred the offense for which Young may have been 
previously prosecuted by Holland, then this second deed 
would be good, although the former deed may have been 
void.” 

II. Because the court erred in refusing to charge the jury 
as follows: 

“If the sale to Sewell was authorized by Young and 
Willis, and he was immediately put into possession under 
that contract of sale, he did not hold as tenant in common 
with Young, and a writ of partition would not lie on 
behalf of a subsequent purchaser from Young.” And in 
charging the same with the following qualification, to-wit: 
by inserting immediately after the eleventh word in said 
written request the following words, “and enough occurred 
to make it effective.” 

The motion was overruled and respondent excepted. 


D. F. & W. R. Hammonp; H.C. Pxxpies; E. P. How- 
ELL, for plaintiff in error, cited, on possession being notice, 
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26 Ga., 182 ; 29 7b., 17, 121, 320; 48 75., 585. Statute of 
frauds not in the way, 1 Story’s Eq., §§761--763; 23 Ga., 
431; 15 Jd., 445; 27 7b., 128; 28 7b., 165; 5% 7b. 198; 
57 Jb., 473. Partition not proper remedy, Code, §§2303, 
2304 ; ‘4 Kent, 370; 1 East, 568; 42 Ga., 96,118; 46 76., 
9; 47 7b., 674. 


Cotuier & Cotter; P. L. Mynarr, for defendant, cited, 
14 Ga., 286 ; 54 7b., 611; 17 Jb., 567; Code, §§2301-2308. 


Bieckuey, Justice. 


1. There is no dispute that Willis and Young owned the 
land as tenants in common, that Willis bargained it in writ- 
ing to Sewell, who paid at least a part of the purchase 
money, and went into possession, claiming the whole of it 
under this purchase ; that Willis did not attempt to sell his 
interest only, but attempted to sell to Sewell the interest of 
Young also, holding himself out as authorized by Young 


so todo; and that Young’s interest was afterwards for- 
mally conveyed to Holland. It is insisted that if Sewell 
had actual possession and claimed the whole land, especially 
if he had paid all the purchase money, Young was ousted, 
whether he had ever authorized the sale of his interest 
or not, or whether he ever ratified the sale or not; 
and tha, though Sewell may not in fact have acquired 
Young’s interest, yet, as he claimed to have acquired it, he 
did not become a tenant in common with him, and there- 
fore the remedy by partition cannot be available to Holland, 
Young’s vendee. But we think that, though Sewell may 
have believed that he owned the whole land, still, if he in 
fact owned no more than the interest of Willis, he would 
occupy to Young the relation which Willis previously occu- 
pied ; that is, the two would be tenants in common. Of 
course, Young’s subsequent vendee would take Young’s 
place in that relation ; and so, if Young neither authorized 
nor ratified the sale by Willis to Sewell, Holland and Sewell 
became tenants in common. See 26 Ga., 515; 52 Jb., 687 ; 
56 Jb., 659. 
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2. If Young either authorized or ratified the sale by 
Willis, he could not afterwards and whilst Sewell was in 
possession, claiming the whole land, convey a better title to 
Holland or to Holland’s attorney than he himself then had. 
Sewell’s possession would so protect him that Young could 
convey no title to another which he himself could not 
assert against Sewell, possession being notice to all the 
world, if not of what the possessor actually claims, at least 
of what he is entitled to claim rightfully. Holland can 
stand in Young’s shoes, but not in a new and better pair. 
This is so, whether Sewell has paid all the purchase money 
or not. Holland can have partition, if Young could have 
it were the conveyances under which Holland now claims 
through Young out of the question ; otherwise, he cannot 
have it. Sewell’s possession prevented Young from placing 
Holland any higher than the exact position in which Young 
stood. 

3. It matters not that Holland may have acquired title 
in whole or in part by compounding a felony. Sewell is 
not interested in that question. No such consideration 
appears on the face of either of the deeds. The deeds are 
executed contracts, and Young, the maker, is not complain- 
ing of them. Sewell has no right to volunteer a complaint 
for him. Indeed, it is not apparent how even Young could 
avoid them were he so disposed. It is enough for all Sew- 
ell’s rights, legal or equitable, that he is allowed to stand in 
this contest just as if he were resisting Young. 

What we have ruled will be found to comprehend the 
whole substance of the case, except the matters of fact 
which are for the jury. 

Judgment reversed. 


Branou, Sons & Company vs. Knapp e¢ al. 


1. The complainants’ bill was properly dismissed at the hearing, on 
motion, for the want of equity. 
2. As to the unpaid stock, there was no equity in the bill, because, 





AUGUST TERM, 1878. 615 
Branch. Sons & Co. vs. Knapp e¢ al. 


first, the assignment by the corporation, made in 1866, and the sur- 
render of the charter, accepted in 1869, passed the legal title to the 
assignees, and thus the right to sue, and the duty of suing for said 
unpaid stock, devolved upon the assignees as a part of their trust; 
secondly, the complainants, as parties to the bill filed in 1870 by the 
assignees against the creditors of the bank, for direction in adminis- 
tering the trust, had their day in court, and should, in that proceed- 
ing, have required the assignees to account for all the assets em- 
braced in the assignment; thirdly, the assignees were discharged 
from their trust as having fully executed the same, in 1873, the 
complainants, so far as appears, not objecting thereto; fourthly, 
no request by the complainants appears to have been made of the 
assignees, whilst they were in office, to collect in this unpaid stock; 
and, fifthly, no excuse is rendered in the bill for not requiring the 
assignees to collect, or for not compelling them, before their dis- 
charge, to answer for the omission to collect. The complainants, 
when before the appropriate tribunal, neglected to avail themselves 
of the appropriate occasion and means to bring in the fund which 
they seek to reach now, after the whole subject matter of the trust has 
been closed under the direction and superintendence of the court of 
equity that had jurisdiction of the parties and of the entire subject 
matter. To these reasons may be added, that after an assignment, 
which was prompted by the sharehplders and induced by the ad- 
mitted insolvency of the corporation, the unpaid stock became paya- 
ble to the assignees, without further call upon or notice to the share- 
holders, and that the statute of limitations began to run in their 
favor against the assignees as soon as the surrender of the charter 
was accepted by the legislature. Thus, a suit by the assignees 
after six years from that time would have been too late; and as the 
assignees were barred when the present bill was filed, April 14th, 
1877, their cestuis que trust, the complainants in the bill, were barred 
also. 

. As to the ultimate liability of the shareholders to redeem the biils 
of the bank according to the provisions of the charter, there was no 
equity in the bill, because the complainants do not proceed in this 
case upon the bills of the bank, but upon the alleged decree rendered 
in 1871 in their favor upon the bill filed against them and other 
creditors, in 1870, by the assignees. The ultimate liability of the 
shareholders, as fixed by the charter of the Planters’ Bank of the 
State of Georgia, does not attach to a decree or judgment against 
the corporation or its assignees, but to the bank-bills themselves; 
and when said liability is sought to be enforced, the bills must be 
set out or described, notwithstanding a prior judgment or decree for 
their payment may have been rendered against the corporation or 
its assignees. Their alleged destruction by a person or by persons 
unknown to the complainants, if intended as an excuse for not 
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pleading them, cannot be recognized as such, there being no attempt 
to describe them as far as practicable, and no suggestion that the 
means of a substantial description are wanting. In the absence of 
description and of excuse for omitting it, the complainants’ bill 
should be construed. not as a suit upon the bank-bills, but upon the 
alleged decree of 1871; and so construed, the ultimate liability of 
the shareholders is no basis for a decree against the defendants as 
shareholders, conceding all the charges of the bill to be true 

. Where a judgment dismissing a bill for want of equity is under re- 
view on writ of error, this court, on request of counsel made in ar- 
gument, will not direct as part of the judgment of affirmance, that 
the complainants have leave to reinstate and amend, unless the 
amendment proposed would make a case for relief beyond all rea- 
sonable doubt; nor even then, if there has been apparently needless 
delay in bringing the bill. 


Equity. Banks. Stockholders. Statute of limitations. 
Res adjudicata. Assignment. Practice in the Supreme 
Court. Before Ju ige Tompxins. Chatham Superior Court. 
May Term, 1878. 


On the 2d day of April} 1870, George W. Anderson and 
Hugh W. Mercer, assignees of the Planters’ Bank of the 
State of Georgia, filed their bill in Chatham superior court 
against a number of persons, including Branch, Sons & 
Co., the plaintiffs in error, represented to be creditors of 
said bank, in which they alleged, in substance, as follows: 
That the president and cashier of the bank, under instruc- 
tions from the stockholders, given because the bank was 
insolvent, had made a deed of assignment to them on July 
9th, 1866, (a copy of which was attached) conveying to 
them all the property and assets of the corporation of every 
description, in trust, and with power tc demand, receive 
and collect the same, and to distribute them among its cred- 
itors equally. 

That the bank had surrendered its charter, and that the 
surrender had been accepted by the legislature, by reso- 
lution approved March 18, 1869; that they, the said 
assignees, had proceeded to collect and convert the said 
assets ; and had paid a dividend of 20 per cent. to creditors 
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who had presented their claims under a notice published by 
the assignees. 

The bill prayed for instructions as to the distribution of 
the balance of the fund in various particulars, especially as 
to the rights of persons holding bills which had not been 
presented before January 1, 1870, it being alleged that all 
of the outstanding bills on which the bank was indebted 
had been issued before June 1, 1865. 

Branch, Sons & Co. having participated in the dividend 
of 20 per cent. above mentioned, and being parties to the 
bill, came forward as bill-holders, in response to the bill, and 
made their claim, and such proceedings were had that on 
July 14, 1871, a verdict and decree were rendered in which 
it was adjudged, among other things, that the assignees, 
after having converted all the assets, and made certain pay- 
ments which were ratified by the decree, had in their hands 
a certain sum of money, and they were directed to distrib- 
ute this sum according to instructions set forth in the decree, 
especially to certain holders of bills of the bank, including 
Branch, Sons & Co., allowance being made for what they 
had previously received. 

Neither the bank itself nor the stockholders were parties 
to the cause. The assignees set forth in their bill a list of 
the persons assumed to be creditors upon bills, which appears 
to have been accepted as correct without inquiry, and dis- 
tribution was made accordingly. 

Branch, Sons & Co., being parties to the cause as above 
stated, came forward with their bills as parties, and received 
their portion of the fund distributed by the decree. And 
the whole fund having been paid out, the assignees were 
finally discharged from their trust on June 30, 1873. 

On April 14, 1877, Branch, Sons & Co. filed, in the same 
court, the bill now to be considered. In it they set forth 
the history of the cause above mentioned, and refer in terms 
to the record of it, making it a part of their bill, but pray- 
ing to be excused from attaching it as an exhibit on account 
of its length. Then, acknowledging that as parties to that 
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cause, they had shared in the distribution directed by the 
decree, they say there is still unpaid of the bills held by 
them $26,651.73, which they seek to recover of the defend- 
ants, with interest from July 14, 1871, the date of the decree 
in the former cause directing distribution. They say that 
these defendants were indebted to the bank at the time of 
the assignment, each in a certain sum of money for unpaid 
subscription for stock; and that these debts were assets 
which the assignees did not collect. That by the charter 
of the bank its stockholders are bound to redeem its bills in 
proportion to its stock, ete.; that there isa very large amount 
of its bills unpaid, including their claim; that the stock 
of the bank consisted of 10,000 shares of the par value of 
$100.00 each, of which each of these defendants held a cer 
tain number. They say that the bills held by them were 
issued while these defendants held stock, but they do not 
describe the bills in any manner whatsoever ; that they were 
destroyed after the decree on the assignees’ bill, by some 
persons unknown to them, and they rely on that decree as a 
judgment in their favor against the bank on bills. The re- 
lief they pray for is a decree against the defendants for their 
said alleged unpaid subscriptions for stock, and also for the 
amount of their respective obligations to redeem the bills 
of the bank to satisfy the aforesaid claim. 

The provision of the charter of the bank in reference to 
the individual liability of the stockholders was as follows: 

“ The persons and property of stockholders for the time 
being, in said Planters’ Bank, shall be pledged and bound 
in proportion to the amount of the shares that each indi- 
vidual, or company, may hold in said bank, for the ultimate 
redemption of the bills or notes issued by or from said 
bank, during the time he, she or they may hold such stock, 
in the same manner as in ordinary commercial cases, or 
simple cases of debt.” Act of Dec. 5th, 1859. 

At the trial term the defendants moved to dismiss the 
bill for want of equity. The motion was sustained and com- 
plainants excepted. 
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W. W. Montcomenry, for plaintiffs in error, argued as fol- 
lows: Unnecessary for creditor to obtain judgments against 
bank before they can file bill to subject equitable assets. 
5 Otto, 628; 8 Ga., 486-504; 7 /b., 457, 460; 56 Zd., 
191; 58 Jb., 541; Code, §§1676, 3367; 10 Ga., 171; 11 
Ib., 497-518; 19 7b., 328-345 ; 52 Lb.,310; Code, §§3371- 
3373. Equity has jurisdiction over both classes of liability, 
8 Cow., 387-396; 4 Dana, 574; 8 Cush., 93; 23 Pick., 
112. Liability not barred, Morse on Bank., 433-435 ; Cons. 
Conv. 1865, pam., pp. 284-238. Unpaid stock is trust fund 
for creditors, acts of 1855-6, p. 226; Code, §§1688, 2916 ; 
2 Story’s Eq., 1252; 45 Ga., 478; 49 7d., 424; 56 Jd., 526. 
Dissolution from any cause not affect collateral liability of 
stockholder, Code, §§1686, 1689. McNish decree is tanta- 
mount to judgment against bank, 11 @a., 514; Morse on 
Bank., 534-5; 18 Ga., 444; 16 7d., 217; 20 John., 669- 
684. This is not a bill of review, Story’s Eq. Pl’gs., $§404- 
412. Complainants not guilty of laches, Code, §§1688, 
1946, 2916, 2924, 3367; 19 Ga., 345; 10 Paige, 290. Me- 
Nish decree does not estop, 53 Ga., 633; Big. on Est., 38- 
46, 114, 115, 197. Should be allowed to conform to views 
of court by amendment, 57 @a., 95. 


Jackson, Lawron & Bastnerr; Harrringe & CatsHoim, 
for defendants, cited, on time when motion to dismiss may 
be made, 27 Ga., 352; 55 Jb, 481; Kinnebrew vs. Me- 
Whorter, Aug. 27, 1878; Findley vs. Mc Burnetts, Nov. 
19, 1878. Complainants not judgment creditors of bank, 
5 Otto, 628-637. es adjudicata, 58 Ga., 293-4. Proceed- 
ing cannot be sustained as a bill of review, Story’s Eq. 
PI’gs, 494-418 ; 3 Dan. Ch. Pr., 1727-8 ; Code, $2919. Have 
not stated case to enforce individual liability of stockholders, 
16 Ga., 217, 123-4. Proceeding barred, 1 Woods, 463-9 ; 
58 Ga., 541. Laches bars, 7 Ga., 573-580; 12 7b, 61; 1 
How., 161; 1 Story’s Eq., $529. 


BLEcKLEY, Justice. 


The complainant could not recover in any court, on the 
39 
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facts alleged in the bill, and therefore the motion to dismiss 
at the hearing was not too late. The motion went to the 
right to recover, and not merely to the choice of the forum. 
The reasons for the decision are stated at large in the head. 


notes. 
Judgment affirmed. 


Cotessury vs. Dart ef al. 


1. By a trust deed made in January, 1850, eighty-two town lots were 
conveyed in fee simple to a certain man, in trust for his wife, and for his 
children, born and to be born. The deed had a clause to this effect: 
‘‘And for the more enlarged and beneficial administration of said 
trust, it is hereby declared that the said trustee shall have full power 
and authority to sell and convey the aforesaid property, or any part 
thereof, by deed or other sufficient instrument in writing duly execu- 
ted under his hand and seal as trustee, whenever the same shall appear 
to him to be for the benefit of his wife and children, and so apply the 
proceeds of said sale as he shall deem most conducive to their interest.” 
In December, 1875, with the knowledge and consent of three of his 
sons, then of full age, the trustee as such, by a deed of mortgage 
under his hand and seal, mortgaged two of said lots as security for 
four thousand dollars, money loaned by the mortgagee, giving also 
his promissory notes, as trustee, therefor. The three sons being en- 
gaged in a lumber business on their own account, and also in run- 
ning a saw-mill belonging to the trust estate, used said money partly 
for their own separate benefit, and partly to produce a profit for the 
trust estate by operating the mill; but no profit was in fact produced. 
The trustee did not himself use any of the money, but assented to its 
use by his said sons, treating them as the real borrowers, and as au- 
thorized to control and apply it as they pleased: 

Held, that in equity the mortgage is binding, as against the three sons, 
absolutely, and that, as the trustee yielded to them the produce of 
the loan, the presumption is, in the absence of evidence to the con- 
trary, that the amount was not in excess of their due share of the 
trust estate, and that the two lots mortgaged were not more in value 
than their equitable share of the property embraced in the trust deed, 
and that the trustee deemed the application of the money made by 
them, with his assent, a proper application under said deed—saving 
only, that as to any children of the trustee not parties to the bill 
now before the court, and as to any that may be hereafter born, the 
decree of foreclosure and sale shall be of no force or effect. This 
saving, however, will not prevent the decree from being conclusive 
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as to all the parties to the bill, the resort to equity having taken 
place at the instance of the beneficiaries of the trust, in esse when the 
bill was filed, (including the three sons), without making a tender 
of the money in question, or any part thereof, and no separate relief 
being prayed for by any of the complainants, as distinct from the 
common relief from the burden of the mortgage and the mortgage 
debt sought in behalf of all, and by the verdict of the jury denied. 

. By a second trust deed, made in December, 1852, to the same trus- 
tee in behalf of the same beneficiaries, conveying other realty, an 
express power to mortgage was given to the trustee, which power 
he exercised in 1875, by including in the mortgage deed above de- 
scribed a portion of said other realty, this incumbrance being for 
securing the same loan: 

Held, that the power was sufficient, and that under the facts in evi- 
dence the jury were warranted in upholding the mortgage in respect 
to so much of the subject-matter thereof as the second trust deed 
covered. 

. The clause of the Code (§2335), which declares trustees unauthor- 
ized to create any lien upon the trust estate, except such liens as 
are given by law, does not nullify an express power to mortgage 
conferred by a trust deed made prior to the adoption of the Code. 

. Notice of the trust did not cast upon the mortgagee in the present 
case the duty of seeing to a different application of the money from 
that which was made; and the jury were warranted by the evidence 
in concluding that the mortgagee was without notice of any intention 
to divert the money from objects embraced within the trust. 

. The answer of one defendant, responsive to the charges in the bill, 

and contradicting, upon material points, the answer of another de- 
fendant, does not necessarily produce an equilibrium, so as to make 
the case turn on extrinsic evidence alone. 
The court committed no error against the complainants. The ver- 
dict of the jury, in effect granting the prayer of the answer for a 
foreclosure of the mortgage as to all of the mortgaged premises, was 
correct; and the order of the court for a new trial was erroneous. 


Equity. Trusts. Powers. Mortgage. Notice. Evi- 
dence. Before Judge Patz. Glynn Superior Court. May 
Term, 1878. 


Eliza R. Dart and eight children, all of age, filed their 
bill against Clarinda H. Colesbury and Urbanus Dart, Sr., 
trustee, to enjoin the foreclosure of a certain mortgage 
executed by the trustee to his co-defendant, and to decree 
its cancellation. Mrs. Colesbury demurred to the bill, but 
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the demurrer was overruled. This judgment was affirmed 
by the supreme court. See 59 Ga., 839. The defendant 
Dart, answered, admitting every material allegation. Mrs. 
Colesbury answered, denying such allegations, and praying 
the foreclosure of the mortgage. The facts presented by 
the pleadings and evidence as to the character of the trust 
deeds, the circumstances under which the mortgage was 
executed, etc., all sufficiently appear in the first two head- 
notes. The jury returned the following verdict : 
_ “We, the jury, find a verdict for the defendants, and 
that the mortgage be foreclosed as to all the property 
named therein, for the amount due on the mortgage notes, 
with interest.” 

The complainants moved for a new trial upon the follow- 
ing, among other grounds: 

1. Because the court refused to charge the jury “that a 
trustee has no authority under our statute to create a lien on 
trust property, or property belonging to the trust estate, 
and cannot delegate such power to others.” 

2. Because the court refused to charge the jury “ that it 
is the duty of a party dealing with a trustee to see to the 
application of the purchase money, that it was used for the 
benefit of the trust estate, if the party has notice, actual or 
constructive, of the trust.” 

3. Because the court refused to charge “that it is the 
province of the jury to weigh the evidence, and if, in 
their opinion the evidence of U. Dart, trustee, contra- 
dicts that of Mrs. Colesbury in material points, the evidence 
of the one is equal to that of the other, and stands as an 
offset against the other; that the jury will then look to fur- 
ther testimony, if any, by which the scales will be turned.” 

4, Because the court refused to charge “that a trustee 
cannot create a lien upon trust property ; that the law which 
was in force in this state when the mortgage at bar was 
made, forbids it.” 

5. Because the verdict was contrary to law, evidence and 
equity. 
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The court ordered a new trial, unless Mrs. Colesbury 
would abandon her foreclosure as against the two lots cov- 
ered by the first trust deed. To this judgment she ex- 
cepted. . 

In the bill of exceptions numerous other alleged errors 
were complained of in the instructions to the jury, and in 
refusals to charge, not deemed material here. 


GoopyEar & Harris, for plaintiff in error, cited 2 Ga., 
383; 6 /b., 324; 10 Jd, 429; 14 /d., 55; 15 7d., 155; 30 
7b., 560, 598; 37 Jb., 194, 426, 94; 59 Jb. 472; 2 Perry 
on Trusts, §§870, 849, 485 ; 53 Ga., 209; 54 Jd., 45. 


Wm. Wittiams; W. J. Witiiams, by Hoxe Surrn; Jno. 
C. Nicuots, for defendants, cited Code, §3378 ; 36 Ga., 642 ; 
48 Jb., 367. Power to sell does not include power to 
mortgage. Perry on Trusts, 475; Hill on Trustees, 475; 
Ist Beav., 390; 16 /b., 400; 24 Jb., 86; 29 7b., 1387; 5 
Hill, (N. Y.) 361; 38 Ga., 391; 59 7b., 769; 2 7bd., 404: 
3 P. Wm., 9; 1 Watts, 385. Mortgage on trust estate. 
Code, §§2335, 3377. 


Buirckiry, Justice. 


1. We are in equity, the forwm chosen by the beneficia- 
ries of the trust. They unite in praying for a common re- 
lief. They seek to shake off the mortgage debt from the 
trust property. They make no tender, but stand on the 
supposed legal incapacity of the trustee to incumber the 
trust estate by mortgage, especially as the money borrowed 
went to the use, not of that estate generally, but of three 
of the nine beneficiaries. We need not rule that the power 
to sell and convey, contained in the deed of 1850, included, 
by implication, a power to mortgage. There is broader and 
better ground in the facts of the case, upon which to rest 
our decision. Three of the beneficiaries of the trust got 
the money, through the trustee, by means of the mortgage. 
There were eighty-two town lots embraced in the deed of 
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1850, and but two of these were put in the mortgage. 
There is no evidence in the record as to the relative value 
of these two as compared with the other eighty. Assume 
them to be average lots, and they would constitute less than 
one-fortieth part of the trust estate covered by this one © 
deed. The three sons who received and. used the money 
were one-third of the whole number of beneficiaries in being 
when the bill was filed, and it does not appear that any have 
been born since. These three were of full age when the 
money was borrowed, and were therefore competent to con- 
sent to the mortgage, so far as their interest in the trust 
property was concerned. The deed gave the trustee power 
to sell and convey the whole or any part of the property, 
whenever it might appear to him to be for the benefit of 
his wife and children, and so to apply the proceeds of the 
sale as deemed by him most conducive to their interest. 
Instead of pursuing the exact terms of the power contained 
in the deed, the trustee raised money by note and mort- 
gage, and suffered this money to be taken and appropriated 
by three of the beneficiaries of the trust, who used it partly 
for their own separate benefit, and partly in an unsuccessful 
effort to produce a profit for the trust by operating a saw- 
mill belonging to the trust estate. In the absence of evi- 
dence to the contrary, it ought to be presumed that the 
amount was not in excess of their due share of the trust 
estate, and that the two town lots were not more in value 
than their equitable share of the property embraced in the 
deed of 1850. As the trustee, instead of keeping the money 
and using or investing it, permitted these beneficiaries to 
take it, he probably deemed this a proper application of it 
under the trust deed. And that it was an improper appli- 
cation does not appear. The best interest, on the whole, of 
a man’s wife and children may possibly be subserved by 
permitting his sons, after they arrive at majority, to receive 
and manage their proportion of the property which he holds 
for the family in trust. Certainly, the sons, themselves, 
who got the money and spent it, could not complain; and 
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in order for their co-beneficiaries to complain with effect, 
there should be affirmative evidence that they were injured. 
In this instance, all the co-beneficiaries who were parties to 
the bill have had an opportunity to show injury, and have 
failed to do it. For aught that appears, the three sons may, 
on an equal division, be entitled to much more of the trust 
property than the lots in question, or the money which was 
raised on the mortgage. There is no hint that they are en- 
titled to less. It may be that more beneficiaries have been 
born since the filing of the bill, or may hereafter be born ; 
if so, they should not and will not be bound by the decree, 
as to the two lots; for the like opportunity of showing 
injury, asthe others have enjoyed, will be due to them, and 
can be accorded in the future. All the complainants in the 
bill, having had their day in court, can be and are to be 
bound absolutely. 

2,3. The deed of 1852, contained an express power to 
mortgage. The Code did not cut away the power by sec- 
tion 2335, for the simple reason that the power was older 
than the Code, and the latter was not intended to have any 
retroactive effect. Possibly other reasons might be adduced, 
but as they are not needed, they need not be sought for. 

4. The borrowed money went to three of the beneficia- 
ries of the trust, with the trustee’s consent. Notice of the 
trust did not cast upon the lender and mortgagee the duty 
of seeing to a more strict application of the money to the 
purposes of the trust. The apparent magnitude of the trust 
estate, and the fact that the three beneficiaries were of full 
age, have already been noticed. On an enlarged view of 
the objects of the trust, it could be held nakedly that the 
application of the money was within the objects; but even 
if it was somewhat aside from them, the money appeared to 
be going in the right direction when it reached the hands 
of the adult sons of the trustee, who were working or about 
to work a saw-mill belonging to the trust estate, and who 
wanted the money for use in that connection, the trustee 
not objecting. The jury were warranted in inferring from 
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the evidence that the mortgagee was without notice of any 
intention to divert the money from the objects embraced 
within the scope of the trust, even on a strict and narrow 
view of such objects. 

5. As we understand the record, the evidence of the two 
defendants in the bill, which the complainants wanted to 
dispose of on the principle of setting off one defendant’s 
evidence against that of the other, was contained in their 
respective answers responsive to the charges of the bill. 
The mortgagee had answered favorably to herself, and the 
trustee had answered favorably to his wife, sons and daugh- 
ters. The complainants wanted a charge from the bench 
which would force the jury to give the trustee as much 
credit as the mortgagee. It is even doubtful whether the 
trustee’s answer was evidence at all against the mortgagee, 
as to relief which would affect her without affecting 
him. The trustee had no direct interest in favor of uphold- 
ing the mortgage, and it is plain that he had no inclination 
to uphold it. He was a defendant in sympathy with the 
complainants—a Greek in the Trojan camp. But concede 
that his answer was evidence where it conflicted with hers, 
why should the jury be bound to treat both as equally 
credible? There is neither rule nor reason that so requires. 

6. We have disposed of all questions of any moment 
which the case presents. Without going in detail into the 
more minute points, we may hold, in general terms, that 
the court committed on the trial no error against the com- 
plainants. The jury found correctly, and the order for a 
new trial on terms was erroneous. 

Judgment reversed. 


PEasE vs. CooPpEr. 


1. The verdict is contrary neither to law nor evidence, and substan- 
tially covers the main issues in the case. 

2. On a bill for the specific performance of a contract to convey realty, 
the jury having found for the complainant, it was error for the 
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court to include in its decree a provision that defendant should pay 
for making and recording the deed, and in default of compliance 
with the decree, that he be attached for contempt. 


New trial. Specific performance. Decree. Attachment 
for contempt. Before Judge Tompxins. McIntosh Supe- 
rior Court. April Term, 1878. 


To the report contained in the decision it is only neces- 
sary to add the following: 

Defendant moved for a new trial on the following, among 
other grounds: 1. Because the verdict is contrary to law 
and the evidence. 2. Because the verdict: is uncertain, 
vague, and does not cover all the issues in the case, defend- 
ant claiming that a balance was still due on the purchase- 
money, and there being no finding on this point. 3. Be- 
cause the decree does not follow the verdict. 

The motion was overruled, and defendant excepted. 


P. W. Metprm; L. E. B. DeLorng, for plaintiff in error. 
No appearance for defendant. 


Warner, Chief Justice. 


This was a bill filed by the complainant, Cooper, against 
the defendant, Pease, with a prayer for the specific perform- 
ance of a contract for the sale of a certain described city lot 
in the city of Darien, on the allegations contained therein. 
On the trial of the case the jury, under the charge of the 
court, found the following verdict: “ We, the jury, find for 
the complainant, and that the prayer for specific perform- 
ance, as asked for in the bill, should be granted and decreed 
by the court.” Upon this verdict the chancellor entered 
the following decree: “It is decreed that the defendant do 
execute and deliver to complainant a fee simple warranty 
deed to lot No. 11, Adam street, Darien, bounded and de- 
scribed in said bill, in ten days from the adjournment of 
this court; that defendant pay the costs of said titles, the 





628 SUPREME COURT OF GEORGIA. 


Pease vs. Cooper. 


costs of the record of said titles, and the costs of this suit, 
and in default of the execution and delivery of said titles 
within the time mentioned, that he be attached at the next 
term of this court as for a contempt.” 

1. A motion was made for a new trial on the grounds 
therein stated, which was overruled, and the defendant ex- 
cepted. It appears from the evidence in the record, that the 
complainant was the former slave of the defendant, and, as 
is usually the case, reposed entire confidence in him. There 
was no dispute between the parties as to the purchase of 
the lot by the complainant from the defendant, and that the 
complainant went into the possession of it and made valuable 
‘improvements thereon. According to the evidence, the 
price which the complainant was to pay for the lot was 
$250.00. ‘The complainant was to have time to pay for the 
lot in small installments, but, when paid for, the defendant 
was to make him a title to it. The defendant admitted that 
the complainant had paid him over $300.00 in money, but 
that he had applied only $50.00 of it to the payment for 
the lot ; the balance had been credited on an account against 
the complainant for provisions, building materials, etc., furn- 
ished him. The complainant stated, in his evidence, that the 
agreement was that all the money he should pay the defend- 
ant, from time to time, should first be appropriated to the 
payment for the lot. The defendant, in his evidence, de- 
nied that that was the agreement. The jury, however, 
thought proper to believe the complainant, as it was their 
right to do, and found a verdict in his favor; and as the 
judge before whom the cause was tried was satisfied with 
the verdict, we will not disturb it. The verdict substan- 
tially covered the main issue involved in the case. 

2. So much of the decree entered upon the verdict as 
directed that the defendant should be attached at the next 
term of the court for contempt, on failure to perform the 
decree, and that the defendant should pay the costs of mak- 
ing the title to the lot, and the cost of recording the same, 
was error. The appropriate decree to be rendered upon 
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the verdict is that which was rendered, omitting what is 
said therein abont attaching the defendant for contempt at 
the next term of the court; in case of his default, etc., and 
the payment of costs by the defendant for making titles to 
the lot, and for recording the same. 

Let the judgment of the court below be affirmed, with 
directions to modify the decree entered upon the verdict as 
hereinbefore indicated. 


Brown vs. Houser. 


Possession of land in the defendant in execution after the rendition of 
a judgment against him, casts the onws upon the claimant of show- 
ing a better title. A deed to the defendant in execution in trust for 
his wife, where he paid all the purchase money with his own prop- 
erty and where she paid nothing, is not a better title, because it is 
fraudulent and void as against this judgment creditor; and the claim- 
ant who holds a deed from the trustee and the wife is not protected, 
unless he be a bona fide purchaser for value without notice; and the 
question of notice is one, under the facts proven, for the jury, and 
the evidence in the record is sufficient to support their finding that 
he had notice. 

BLECKLEY, Justice, dissented. 


Claim. Onus probandi. Trusts. Title. Notice. Be- 
fore Judge Wricut. Decatur Superior Court. May 
Term, 1878. 


Reported in the opinion. 


D. A. Russert; O. G. Gurvey, for plaintiff in error, 
cited 8 Ga., 258; 6 7b., 103; Code, §2640; 46 Ga., 34. 


No appearance for defendant. 


JACKSON, Justice. 


Houser levied upon a house and lot in Bainbridge which 
was claimed by Brown. The plaintiff showed possession in 
W. H. Allen, the defendant in fi. fa., after the date of the 
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judgment, from May, 1872, to the fall of that year. The 
judgment bore date in 1871. The claimant then showed a 
deed to the defendant as trustee for his wife, executed 
about the time defendant went into possession, and a deed 
from the trustee and wife to himself in the July following. 
It appeared further from the evidence that the consid- 
eration of this deed to defendant as trustee for his wife, 
was a house and lot belonging to defendant in ft. fa. him- 
self, which he exchanged with one O’Neal for this house 
and lot levied on, and the deed from defendant in fi. fa. to 
O’ Neal, as well as the deed from O’Neal to the husband, 
trustee, were in evidence and bore date, the first on the 2d 
of May, 1872, and the other on the 6th of May, 1872. It 
also appears that the purchaser had heard about this swap 
of lots; he was charged with notice that the judgment was 
older than his deed, and was thus put upon inquiry ; and it 
further appears the attorney employed by him to draw the 
deed knew all about the transaction and drew the deed 
accordingly. 

Under these facts the property was found subject, and a 
motion for a new trial was made on two grounds: first, that 
the verdict is against the law and the evidence, and without 
evidence ; and secondly, against the charge of the court. 

The question is, was the verdict right, under the evi- 
dence ? 

Ever since the act of 1821, Cobb’s Digest, 533, posses- 
sion of property by the defendant in fi. fa. at the date of 
the levy, whether real or personal, has been held to make 
a prima facie case to subject it to the plaintiff's 
judgment and to cast the onus upon the claimant. And 
it has been further repeatedly held that such possession, 
though not at the date of the levy, if proven to be in 
defendant after judgment, worked the same result, made a 
prima facie case, and cast the onus upon the claimant. 
See 6 Ga., 410; 7 Ga., 495; 26 Ga., 283; 58 Ga., 509. 

In the case in 26 Ga., Morgan vs. Sims & Nance, pos- 
session for six or eight years before judgment and up to one 
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week of the term when the judgment was had, was held 
sufficient evidence to condemn the land and cast the onus ; 
and in the case in 58 Ga., Kiser vs. Miller, it was held 
that “possession of land by a tenant of defendant in fi. fa., 
is possession of defendant, and proof thereof since judg- 
ment casts the onus upon the claimant to show a better 
title.” 
It follows that possession of this land in Allen, the 
defendant in fi. fa., after the date of this judgment being 
proven, that fact made a prima facie case sufficient to con- 
demn the land until overthrown. How is it sought to be 
overthrown? First, by showing that he went in under a 
deed to him as trustee for his wife; but the proof is that 
he deeded away to O’Neal his lot four days before he got 
O’Neal’s deed to his wife, and it seems probable that 
O’Neal’s deed to his wife was made after his possession. 
Be that as it may, that deed is attacked for fraud, and the 
proof is conclusive that the defendant’s own money—his 
own property—paid for the lot, and that the deed must 
have been made to him in trust for his wife to defraud 
creditors, and especially this judgment creditor, and that it 
is therefore void. Code, §§2751, 3178, 1952. It can make no 
difference that the proper title was not first put in defend- 
ant and then went out of him into hiswife. Fraud between 
husband and wife is easily fixed up, and the transaction will 
be closely scanned to detect it, and no such trick as the not 
putting the title first in him will avail, but that it is all 
right if it goes direct in her. If it be void for the fraud, 
of course it cannot rebut the prima facie case made, and 
the land is subject unless this purchaser is innocent and 
bought without notice, which is the only ground insisted 
upon by plaintiff in error. Is he an innocent purchaser ? 
He was charged with notice of this judgment, he had 
heard that the swap was made, the deeds were of record 
and subject to his examination, his attorney who was 
employed to draw the deed to him made inquiry about the 
condition of the title, and was obliged to make the inquiry 
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in order to draw it correctly, even if not employed to inquire 
into the title; which the jury might well have found from 
the circumstances of the case, though the claimant did swear 
that he was employed only to draw the papers. These cir- 
cumstances we hold to be ample to lead to the conclusion 
that he had notice, or was put upon inquiry at least so as to be 
affected with notice. Therefore we think the court right in 
sustaining the verdict, and that it might well stand without 
conflict with the charge that a lawyer employed to draw a 
deed was not employed to look into the title. That is a close 
distinction, but suppose it be right, there is still evidence 
which looks like he was employed to look into the title; 
and evidence enough of notice without invoking at all the 
notice to the counsel. 

The only possible misgiving about the case arises from the 
suggestion of a member of the court that the property 
cannot be subjected at law for want of a legal title—a written 
title to it—asit island. But the casesin the 6th, 7th, 26th 
and 58th Ga., cited above, show that under our claim laws, 
enacted as far back as 1821, mere possession of land at the 
date of the levy, or at any time since the judgment was 
rendered, makes a good prima facie title, and under it the 
land will be sold to make the creditor’s money, unless such 
possessory title is overthrown by a better title. It is impos- 
sible that a fraudulent title can be better than any sort of 
title, for the reason that it is absolutely void, especially 
against creditors. That a void thing can displace and set 
aside a prima facie title, is to me incomprehensible. 
Judgment affirmed. 


Warner, Chief Justice, concurred. 


Bieckiey, Justice, dissented. 
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Couns e al. vs. Hurr et al. 










Where a day was set by the chancellor for the hearing of an applica- 
tion for injunction, and on a day previous to the appointed time, at 
the instance of complainants, the application was heard and an in- 
junction refused, the refusal is not such a final decision as can be 

reviewed by writ of error. 
















Equity. Injunction. Practice in the Superior Court. 
Practice in the Supreme Court. Before Judge Grice. Bibb 
County. At Chambers. December 18th, 1878. 







Reported in the decision. 





Lyon & Gresuam; J. L. Harpeman; W. Dessav; Hii 
& Harris; Warrrte & Warrrtze; C. L. Barrier; A. 
Provprrr, for plaintiffs in error. . 











Bacon & Rurutrrorp; W. A. Hawkins; Lanier & An- 
pERson ; Sam. W. Jemison, for defendants. 






Warner, Chief Justice. 









It appears from the record and bill of exceptions in this 
ease, that the bill of the complainants against the defend- 
ants praying for an injunction, was presented to the chan- 
cellor and filed in the clerk’s office on the 16th of Decem- 
ber, 1878, whereupon the chancellor sanctioned the bill, and 
ordered that the defendants show cause on the 24th day of 
December, 1878, why the writ of injunction should not 
issue as prayed for, and in the meantime granted a restrain- 
ing order against the defendants. It also appears that on 
the 18th day of December, 1878, the chancellor revoked 
the restraining order as having been improvidently granted. 
The complainants’ solicitors then requested that the appli- 
cation for injunction, which had been appointed to be heard 
on the 24th inst., be then and there determined as both par- 
ties were present. The defendants objected to said hearing 
at that time as they wished to answer the bill, but the com- 
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plainants insisting upon a decision at that time, the chancel- 
lor overruled the defendants’ objections, and passed an order 
on the said 18th day of December, 1878, refusing the com- 
plainants’ application for the injunction prayed for. Where- 
upon the complainants sued out their writ of error to this 
court. 

When the case was called for a hearing here, the defend- 
ants made a motion to dismiss it on the ground that it had 
not been heard and decided as required by law so as to entitle 
it to be brought up to this court by writ of error, as provi- 
ded by the 3212th and 3213th sections of the Code. The 
special court to which the defendants were notified to appear 
and show cause why the injunction prayed for should not 
be granted, was appointed to be held on the 24th day of 
December, 1878; that was the court recognized by law for 
the purpose of granting or refusing the injunction prayed 
for in this case, from the decision of which a writ of error 
would lie to this court. There is no provision of law that 
we are aware of, which would authorize a writ of error in an 
injunction case, on the statement of facts disclosed in the 
record before us. See Kaufman vs. Ferst & Co., 55 Ga., 
350. The application for the injunction had not been heard 
at the special court appointed by the chancellor for that pur- 
pose on the 24th day of December, 1878, as required by the 
3211th and 3212th sections of the Code, and until that appli- 
cation for the injunction had been heard and decided by the 
chancellor in the manner as provided by those two sections, 
the case could not be brought to this court by writ of error 
under the provisions of the 3213th section. Whether the 
complainants could have filed a bill of exceptions pendente 
lite to the interlocutory order of the chancellor revoking the 
restraining order, it is not necessary now to decide, but the 
complainants could not bring up the interlocutory order of 
revocation by writ of error to this court, because the chan- 
cellor, on the hearing of the application on the day appointed, 
might have granted the injunction prayed for, and the legal 
presumption is that he would have done so if the complain- 
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ants had shown themselves entitled to it. The complainants 
cannot complain that the chancellor refused the injunction 
before the time appointed for the hearing on the 18th of 
December, 1878, because they specially requested him to de- 
cide the injunction then. 

Let the writ of error be dismissed. 








Bostock vs. Tue Strate or GxEorGIA. 





1. While the indictment is loosely drawn and might have been bad on 
special demurrer, the objections are nat such as to be good in arrest 
of judgment. 
2. Blanks being left, which were filled by the solicitor-general in pencil, 
but the insertions erased by order of court after the jury had been 
impaneled and before evidence was submitted, the solicitor stating 
that they were not made as alterations but as guides to himself, a 
motion in arrest based on the ground of alterations in the indict- 
ment was properly overruled. 
3. Defendant being charged with murder in causing deceased to fall or 
leap from a portico, it was error in the court to inquire of defend- 
ant’s counsel whether he objected to the jury’s examining the prem- 
ises, and upon receiving a negative answer, sending them in charge 
of a bailiff to look at the scene of the alleged homicide. 
4, Whether or not the counts of an indictment are sufficient, is for the ’ 
decision of the court, and not of the jury. 
5. It was error for the court to charge concerning a state of facts in 
respect to which there was no evidence. 





















Criminal law. Practice in the Superior Court. Charge 
of Court. Motion in arrest of judgment. Before Judge 
Tompxins, Chatham Superior Court. October Term, 1877. 





Reported in the decision. 









A. P. & 8. B. Apams; P. M. & R. W. Russett, for plain- 
tiffin error, cited as follows: On alteration of indictment, 
1 Bish. Cr. Proc., §389; Code, $3916. On indictment, 1 
Bish. Or. Proc., §277; 2 Whar. Am. Or. L., $§961, 1059; 1 
Tb., $629 ; 1 Car. & Mars., 284 ; 1 Russ. on Cr., 676; 1 Arch. 
Cr. Pl. & Pr., 790, 265, note 1; 50 Ga., 593. Inspection 
40 
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of premises, 1 Bish. Cr. Proc., $§827, 686 ; 10 Ga., 524; 11 
Tb., 338 ; 12 7b., 29; 51 Jb., 567. 


A. B. Sarru, solicitor-general, for the state, cited on in- 
dictment and charge, 2 Arch. Or. Pl. & Pr., 207; Ry. & M. 
C. C.,97; 1 T. R., 177. 


Warner, Chief Justice. 


The defendant was indicted for the offense of murder, 
and on his trial therefor was found guilty of voluntary 
manslaughter. A motion was made in arrest of judg- 
ment on the grounds therein stated, amongst which are, 
“that the allegations in the indictment do not either in the 
first or second counts thereof, set forth or specify any offense 
with which defendant is charged.” And because “of the 
alteration of the second count after indictment found, and 
because both of the counts are fatally defeetive.” 

A motion was also made for a new trial on various grounds, 
both of which motions were overruled, and the defendant 
excepted. The following is a copy of the indictment : 


“GEORGIA, CHATHAM COUNTY. 

‘‘The grand jurors, selected, chosen and sworn for the county of 
Chatham, to-wit: (here the names of the grand jurors are set out) in 
the name and behalf of the citizens of Georgia, charge and accuse 
Thomas Bostock, of the county and state aforesaid, with the offense of 
murder; for that the said Thomas Bostock, in the county of Chatham 
and state aforesaid, on the seventeenth day of August, in the year of 
our Lord one thousand eight hundred and seventy-seven, with force 
and arms, in and upon one Catherine Bostock, in the peace of God and 
said state, feloniously, wilfully and with malice aforethought did make 
an assault; and that the said Thomas Bostock, being then and there the 
husband of her, the said Catherine Bostock, did then and there, in a 
violent and threatening manner, and by threats, menaces and abusive 
language, then and there used to, of, and in the presence and hearing 
of her, the said Catherine Bostock, did so operate on her fears as to 
induce her to believe that the said Thomas Bostock thereby intended 
to do her some great bodily harm, and that by means of the language, 
acts and disposition of the said Thomas Bostock, so as aforesaid mani- 
fested, that her personal liberty was in great peril and her life greatly 
endaagered, and acting under the influence of her fears, so as aforesaid 
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brought about by the unlawful, wilful and malicious conduct of the 
said Thomas Bostock, she, the said Catherine Bostock, being at that 
time in an upper story of a certain house in said county, at that time 
occupied by the said Thomas. and Catherine Bostock, she, the said 
Catherine Bostock, in her endeavor to escape from the vengeance, 
wrath and violence of him, the said Thomas Bostock, so as aforesaid 
manifested, and having been and at that time being greatly terrified, 
and being in fear that her life was endangered, so as aforesaid felo- 
niously, wilfully axd with malice aforethought, manifested by the said 
Thomas Bostock, did, from a certain portico attached to said house, 
fall to the ground, and did thereby receive certain mortal wounds and 
bruises, of which said mortal wounds and bruises the said Catherine 
Bostock afterwards, to-wit: in the county and state aforesaid, and on 
the eighteenth day of August, in the year of our Lord one thousand 
eight hundred and seventy-seven, died. 

. “And so the jurors aforesaid, on their oaths aforesaid, do say that 
he, the said Thomas Bostock, her, the said Catherine Bostock, in man- 
ner and form aforesaid, feloniously, wilfully and with malice afore- 
thought, did kill and murder, contrary to the laws of said state, the 
good order, peace and dignity thereof. 

‘‘And the jurors aforesaid, in the name and behalf of the citizens of 
Georgia, further charge and accuse the said Thomas Bostock with hav- 
ing committed the offense of murder. 

‘* For that the said Thomas Bostock, in the county of Chatham and 
state of Georgia aforesaid, on the seventeenth day of August, in the 
year of our Lord one thousand eight hundred and seventy-seven, and 
upon one Catherine Bostock, in the peace of God and said state, felo- 
niously, wilfully and with malice aforethought did make an assault. 

‘‘And that he, the said Thomas Bostock, did wilfully, feloniously 
and with malice aforethought, then and there use to, of, and in the 
presence of one Catherine Bostock, certain violent and abusive lan- 
guage, and with threats and menaces did thereby greatly excite the 
fears of her, the said Catherine Bostock, and did thereby induce her to 
believe that her personal liberty and life were greatly endangered, and 
she having well-grounded reasons to believe, and believing, that the 
said Thomas Bostock, feloniously, wilfully and with malice afore- 
thought, meditated the destruction of her life, she then being in an 
upper story of a certain house in said county, then occupied by the 
said Thomas and Catherine Bostock, to escape the threatened violence 
of the said Thomas Bostock towards her person and life, endeavored 
to escape from him, and being on the top of acertain portico attached 
to and a part of said house, and whilst on the outer edge of said 
was wilfully and feloniously, and with malice aforethought, approached 
by the said Thomas Bostock, and he not having the fear of God before 
his eyes and being instigated by the devil, did then and there wilfully, 
feloniously and with malice aforethought, seize, shove and throw said 
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Catherine Bostock from said , 80 as aforesaid attached to said 
house, with great violence to the ground, and that she, the said Cathe- 
rine Bostock, by reason of said fall, did then and there, in manner and 
form aforesaid, receive certain mortal wounds and bruises, from which 
said mortal wounds and bruises the said Catherine Bostock, from the 
day aforesaid, did languish, and languishing did live until the eight- 
eenth day of August, in the year of our Lord one thousand eight hun- 
dred and seventy-seven, on which last mentioned day the said Cathe- 
rine Bostock, in the county of Chatham and state of Georgia aforesaid, 
of the mortal wounds and bruises aforesaid, died. 

‘*And so the jurors aforesaid, on their oaths aforesaid, do say that 
he, the said Thomas Bostock, in manner and form aforesaid, her, the 
said Catherine Bostock, did then and there, feloniously, wilfully and 
with malice aforethought, kill and murder. 

“Contrary to the laws of said state, the good order, peace and dig- 
nity thereof.” 

When the solicitor-general read this indictment to the 
prisoner, he filled up the two blank places apparent in the 
the indictment with the word portico. After the jury had 
been impaneled, prisoner’s counsel arose and stated in his 
place that it had just been discovered by the defense, that 
the indictment had been altered in its second count since it 
left the grand jury room, by the insertion of the word “ por- 
tico” in the two blank places. This insertion was written in 
lead pencil, the rest of the indictment being in ink ; it was 
not interpolated, but written in the blank space where there 
was plenty of room. The solicitor-general admitted that he 
had written the word in the two places mentioned since the 
grand jury had passed upon the case, but for the purpose of 
his guidance, and with no intention of altering the indict- 
ment. Whereupon the prisoner moved to strike the second 
count because of the insertion of the word in the two places, 
and thereby altering the indictment after it had left the grand 
jury room. The court refused the motion, but ordered that 
the word be erased in both places, which was done, and the 
prisoner excepted. This motion was made before evidence 
was submitted. 

1, 2. There was no errer in overruling the defendant’s 


motion in arrest of judgment. The indictment is loosely 











AUGUST TERM, 1878. 639 
Bostock vs. The State. 


drawn, especially the first count thereof, and might have 
been held bad on special demurrer thereto before trial, as 
required by the 4629th section of the Code, but the objec- 
tion was not good in arrest of judgment as declared by that 
section. It appeared from the statement of the solicitor- 
general that there was no intention to alter the second count 
of the indictment, and the defendant was tried upon it as it 
came from the grand jury. 

3. It also appears from the record and bill of exceptions, 
that during the progress of the trial, the court asked the 
counsel for defendant, in the presence of the jury, if he 
objected to the jury examining the premises by going to the 
house, who replied that he did not. Whereupon the court 
sent the jury to the house where the defendant lived at the 
time the alleged offense was committed, to examine the same, 
in the custody of two officers of the court, but neither the 
court nor the defendant was present when this part of the 
trial was had in and about the defendant’s house. This 
extraordinary preceeding on the part of the court was error. 
The court had no legal right to require the defendant’s 
counsel to say whether he objected to that extraordinary 
proceeding or not, especially in the presence of the jury, 
and the fact that he did not object under the circumstances 
did not legalize that extraordinary proceeding. 

4. It further appears from the record, that the court in 
its charge to the jury, after reading the first and second 
counts in the indictment, said te them, “the second count is 
not as full as it might have. been made, but in this case the 
jury can look to the whole indictment and see if it complies 
with the rule stated in section 4628.0f the Code, and read 
that section. If the jury find that the second count does 
not so plainly state the case that the nature of the offense 
charged can be easily understood by the jury, then you 
should discard such count from your consideration, and 
make no finding upon it.” This charge of the court was 
error. The jury were not the judges of the sufficiency of 
the indictment ; that was a question for the court to decide, 













640 SUPREME COURT OF GEORGIA. 


The State vs. Johnson et ai. 


and should not have been submitted to the jury for their 
consideration and decision. 

5. It also appears that the court charged the jury “you 
have the right also to consider the dying declarations of 
Catherine Bostock, if any have been proven to you. These 
are permitted under section 3781 of the Code.” The court 
here read that section of the Code to the jury. This charge 
of the court was error, inasmuch as there was no evidence 
of any dying declarations having been made by Catherine 
Bostock, but on the contrary an attempt was made to prove 
such declarations and failed, as is shown by the record. The 
evidence in this case is not such as to have required the 
verdict, notwithstanding the errors committed by the court 
on the trial thereof, and therefore the judgment of the 
court below is reversed and a new trial ordered. 

Judgment reversed. 


Tue Srate or Georcia vs. JoHnson et al. 


A writ of error does not lie in behalf of the state in a criminal case. 


Criminal law. Practice in the Supreme Court. Before 
Judge Tompxins. Chatham Superior Court. April Term, 
1878. 


Reported in the decision. 
A. B. Sarru, solicitor-general, for plaintiff in error. 


R. E. Lesrer; R. D. Wacker, Jr.; -J. J. Apeams, for 
defendants, cited 7 Ga., 422; 25 76., 311; Cranston vs. The 
City Council of Augusta (this term); 2 Comst., 1; 16 
Kans., 480; 3 Tex., 118; 16 Conn., 54; 3 Cranch, 174; 
1 Bennett & H. Lead. Crim. Cas., 494,425; Phil. on Ev., 214. 


Warner, Chief Justice. 


It appears from the record and bill of exceptions, that 
John Johnston and William Small were indicted for the 
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offense of murder in Chatham county, and were tried sep- 
arately. On the trial of Johnson, the jury found him 
guilty of murder, and on the trial of Small, the jury found 
him guilty of voluntary manslaughter. Afterwards, a 
motion was made to arrest the judgment by each defendant 
separately. The court rendered two separate judgments. 
In the case of Johnson, it was ordered and adjudged that 
the verdict be set aside. In the case of Small, it was ordered 
that the judgment be arrested. Whereupon the solicitor- 
general, in behalf of the state, excepted. 

When the case was called upon the docket here (it hav- 
ing been agreed that both cases should be argued together) 
a motion was made to dismiss it, on the ground that a writ 
of error in behalf of the state against a defendant ina 
criminal case, cannot be brought to this court. The 4251st 
section of the Code declares, that “either party in any civil 
cause, and the defendant in any criminal proceeding in the 
superior courts of this state, may except to any sentence, 


judgment, or decision, or decree of such court, or of the judge 
thereof in any matter heard at chambers.” This is not an 
open question in this court. Zhe State vs. Jones, 7 Ga., 
422. The State vs. Wilkes & Lavinia, 25 Ga., 311. 
Cranston vs. The City Council of Augusta, decided during 
the present term. 

Let the writ of error be dismissed in both cases. 


Sma vs. Toe Strate or GroroiA. Jonson vs. THE STATE 
oF GEORGIA. 


Where, at a special term of the superior court, a defendant was con- 
victed of voluntary manslaughter and the judgment was arrested on 
motion of the defendant, and after the adjournment of said special 
term the solicitor-general made a motion to annul the arrest of the 
judgment, in vacation, returnable to the next regular term of the 
court, and at said regular term the order arresting said judgment 
was annulled, different judges presiding at the special and the reg- 
ular term: 

Held, that the court, at the regular term, had no legal authority to 
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review and reverse the decision at the special term, and to annul the 
order arresting the judgment. 


Criminal law. Motion in arrest of judgment. Practice 
in the Superior Court. Before Judge Tompxins. Chatham 
Superior Court. May Term, 1878. 


Reported in the opinion. 


R. E. Lester; J. J. Aprams; R. D. Watxrr, for plain- 
tiff in error, cited Code, §§3588, 3594; 35 Ga., 174; 50 76., 
271; Chit. Bl, Bk., 3, p. 305; Code, §§3499, 206, 247; 
eonst. 1877, art. vi., sec. 4; 45 Ga., 120; Arch. Cr. PI. 
& Pr., §672; Bish. on Cr. L., §§673~4 ; 2 Chit. BI., 301; 1 
Chit. Cr. L., p. 663; Hafers vs. City Council of Augusta, 
(this term); 7 Ga., 426; 21 Ala., 38; 30 Ga., 485 ; 20 Ark., 
109; 30 N. J., 356; 3 Ohio St., 429; 16 La. An., 384; 
14 Cal., 91; 15 Ark., 232; 2 Head (Tenn.), 598. 


A. B. Sarru, solicitor-general, for the state, cited Code, 


§§3245, 242, 243; const. 1877, art. vi., sec. 3, par. 1; 44 
Ga., 25; 39 Ib., 718. 


J AOKSON, Justice. 


In the case of Zhe State vs. Small, at a special term of 
the superior court to try criminal cases, convened by Judge 
Tompkins under section 3245 of the Code, Judge Johnson 
presiding, held that he had no authority under said section 
to preside, and having tried the defendant for murder, and 
the jury having found him guilty of voluntary manslaugh- 
ter, on motion of defendant he granted an order arresting 
the judgment, and adjourning the special term. Where- 
upon cn his return to Savannah, Judge Tompkins, in vaca- 
tion, passed an order requiring the defendant to show cause 
on the first day of the next regular term why said order to 
arrest the judgment should not be annulled, and at that 
term the order to arrest the judgment was annulled, and the 
defendant sentenced. He excepted. 
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The order to arrest the judgment could not be brought 
to this court for review and reversal. See Zhe State vs, 
Johnson and Small, decided at this term and not yet 
reported, and cases there cited. If a writ of error to that 
judgment did not lie to this court for review, a fortiori it 
could not lie to the superior court of Chatham county at the 
next regular term thereof, especially when the order to show 
cause was taken in vacation. It is wholly immaterial 
whether Judge Johnson’s decision was right or wrong; it 
was for the prisoner, and the judge who tried him had 
arrested the judgment. It would never do that another 
judge at the next term of a court in a criminal case, should 
be allowed to annul the judgment of the judge who had 
tried the prisoner, and then to sentence him without trial 
before him. When the decision was rendered for the de- 
fendant and the court was adjourned for the term, that trial 
with all its incidents and sequences was over, and could not 
again be used as the foundation for his sentence ; otherwise 
he would be deprived of his legal right to move for a new 
trial and test that motion before the court which tried him 
below, and before this court ; and if the motion in arrest of 
the judgment had been denied him, he would have had the 
right to have this court review that denial. It would 
really be a new trial of the law of the case after the de- 
fendant had been discharged from the operation of the ver- 
dict, against his will, and the reviving, bringing again to 
life, a dead verdict, killed by competent legal authority, 
and upon that verdict punishing the defendant. 

The effect would be to enable the superior court at the 
term succeeding that at which it had passed upon motions 
for new trials and in arrest of judgment, and decided in 
favor of the defendants, to review again and annul all such 
decisions. With every new judge we might have a new 
judgment, and as often as there were terms of the court 
and the judge holding those terms was a different man, 
so often would the adjudication of the case and the fate 
of defendants change. The court is the same, no matter 
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what judge presides, and the decision of one concludes 
the case against all, if a criminal case and if for the 
defendant. 

The second case (Johnson vs. The State) turns upon the 
question decided in Small vs. The State, and is ruled 
according to the decision in that case. The only differ- 
ence is that in Small’s case there was no motion for a new 
trial, while in this case there was a motion for a new trial, 
which was abandoned when the court arrested the judgment 
and set aside the verdict. 

Judgment reversed in both cases. 


Gask1Lt et al. vs. Davis. 


. What is meant by “improvements made?” Are they made when 
incomplete, or not brought to a state fit for use? 

. Mechanic’s lien upon walls and chimneys only, cannot be enforced 
by levy and sale after substantial additions have been made by oth- 
ers. Mutilation of a building by selling its parts separately, is not a 
method of either law or equity. 

. After a lessee’s term has expired, and the premises, iachading a fin- 
ished and completed house erected thereon by the lessee, have reverted 
to the lessor, a mechanic’s lien recorded against the house and lot as 
the property of the lessee, will not be enforced by a sale of the brick- 
work and walls of the house, these being the parts of the house con- 
structed by the holder of the lien, and the other parts having been 
constructed by other workmen. 


Equity. Mechanic’slien. Levy and sale. Improvements. 
Before Judge Hittyer. Fulton Superior Court. April 
Term, 1878. 


This case is sufficiently reported in the opinion, with this 
addition, that one of the alleged errors complained of in 
the motion for new trial was the following portion of the 
charge of the court: 

“If the plaintiff, Davis, was a mechanic, and in the capac- 
ity of a mechanic, contracted for and placed the improve- 
ments on the property, he would be entitled to a lien on 
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the improvements made by him, without regard to the title. 
That is to say, if he made such a contract with Kreis (the 
lessee), and placed the improvements there under that con- 
tract, in the capacity of a mechanic, he would have a lien 
on such improvements, if il were Kreis’ own property, and 
a like lien if Kreis did not own the property—a lien on 
such improvements.” 










Joun A. Wimpey, for plaintiffs in error, cited, on error in 
charge, 11 Ga., 45; 19 7b., 429; 29 Jb., 408; 23 Zd., 205; 
57 Jb., 20; 9 Jb., 37; 14 Lb., 1; $1959 of Code of 1868, 
repealed by constitution of 1868, art. Ist, §30, and by act of 
1869, pam. p. 135; 46 Ga., 112. Davis was a contractor, 
not a mechanic, 45 Ga., 561; 49 7b., 506, 388. 












E. N. Broyies; D. F. & W. R. Hammonn, for defend- 
ant, cited Code of 1863, §1971 ; Code of 1868, §1959; Rev. 
Code, §1979. Decision in 29 Ga., 408, was made under acts 
of 1834 and 1837. Verdict and judgment may be moulded, 
56 Ga., 446; 57 [b., 71; 35 b., 89; Code, 883479, 3562. 









Bieckey, Justice. 






1. For a mechanic to have, under $1959 of Irwin’s Code, 
a lien upon improvements, where he could have none upon 
the premises as against the true owner, the improvements 
must have been made by hin. Are improvements made 
until they are brought to a state of completion fit for use ? 
Are naked brick walls and the other brick-work of a house 
improvements made, or are they improvements partially 
made, that is, commenced and somewhat advanced ¢ 

2. A mechanic whose lien is upon such incomplete struc- 
ture as the walls and chimneys of a house, and does not 
attach to the land, cannot enforce the same by levy and sale 
unless he proceeds whilst the subject of his lien is substan- 
tially as he left it. If, after it has been carried on to com- 
pletion by others, he has a remedy, it is by the methods of 
equity rather than by those of law; but neither law nor 
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equity will mutilate a building by selling the brick-work 
separately froin the plastering, roof, floors and general fin- 
ish. 

3. In May, 1872, premises were leased for a term extend- 
ing from that date tillthe expiration of the year 1876. The 
rent reserved was, for the first year, thirty dollars per month ; 
for the second year, thirty-five dollars per month; for the 
third, forty dollars per month ; and for the fourth and fifth, 
forty-five dollars per month. Payments were to be- made 
monthly in advance. For default two months, the lessor 
had a right to re-enter, and avoid the lease. All improve- 
ments were to belong to him. The houses upon the prem- 
ises were to be returned by the lessee as good as when 
received, wear and tear as usual excepted. Until Christmas, 
1873, the lessee had a conditional right to purchase the 
premises at $5,000.00, half cash, and the other half on time. 
The condition annexed to this right was, that the property 
should happen to be released from certain attachments that 
were resting upon it. The contract was in writing, and was 
signed by both parties. The lessee being in possession, a 
mechanic, under a contract with him, erected upon the prem- 
ises the walls and other brick-work of a two-story brick 
house. His work was completed the first of December, 
1872, and he recorded his claim of lien on the 4th of Feb- 
ruary following. The amount of the debt was upwards of 
$900.00. In the claim of lien, the premises were treated as 
the absolute property of the lessee, and the lien was claimed 
upon the house and lot, “for furnishing brick and building 
said house.” The mechanic had no concern with the plas- 
tering or other work subsequently done to complete the 
building. He declared on his lien, and obtained judgment 
against the lessee, the date of the judgment being April 8th, 
1875. Execution issued, andwas twice levied. The first levy 
was made June 5th, 1875, and was upon the lot and the build- 
ing, as the property of the lessee. A claim was interposed, 
not by the lessor directly, but by his children, for whose ben- 
efit he held the title in trust. The second levy was upon 
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the leasehold interest (duly described) of the lessee, in the 
house and lot. It was made June Ist, 1876; and on the 
first Tuesday in January, 1877, the sheriff attempted a sale 
under this levy, but no bid was obtained, the lessee’s term 
having then expired. The claim case was tried in June, 
1878, on a special issue, in which the plaintiff in ji. fa. 
averred that the improvements, consisting of the “ walls” 
of the house, were subject to the fi. fa., “being the im- 
provements placed upon the lot by him.” The issue con- 
cluded with a prayer that the verdict and judgment might 
be so moulded as to subject “said improvements.” No facts 
were alleged, further than appears in this brief description 
of the issue, and no equitable principle was invoked as the 
basis of a special judgment. The jury found “the brick- 
work and walls”, put on the premises by the plaintiff, sub- 
ject to the lien. The court adjudged and decreed that “the 
brick-work and walls” are subject to the lien, and that they 
be sold under the fi. fa. A motion for a new trial was 


made by the claimants, on the ground, among others, that 
the verdict was contrary to law. The motion was overruled. 
The court erred in not granting it. 

Judgment reversed. 


Rasun vs. Rasun, executrix. 


. If a legatee of full age, through ignorance or mistake of his legal 
rights, consents to be excluded from sharing in a fund about to be 
distributed by the executrix, his mother, and the distribution is made 
accordingly, the executrix will be free from any liability to him for 
money thus, with his express consent, innocently paid to other par- 
ties. But as to any balance remaining in the hinds of the executrix, 
the excluded legatee may revoke his consent, and thereupon may 
sue for and recover such balance, if it does not exceed his due share 
of the entire fund. 

. When there are several pleas, and the verdict is for the defendant, 
but fails to show on what plea or pleas it was rendered, the jury 
should, at the request of either party, be remanded to their room 
with instructions to comply with section 8560 of the Code. 
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Administrators and executors. Estoppel. Mistake. Ver- 
dict. Practice in the Superior Court. Before Judge 
Porrte. Warren Superior Court. April Term, 1878. 


Thomas R. Rabun brought complaint against Susannah 
Rabun, as executrix of Zachariah Rabun, deceased, for 
$367.83, besides interest from March 4th, 1873, alleged to 
be due him under the will of his father, the testator, from 
the proceeds of certain land sold by the defendant. The 
latter pleaded the general issue, a special plea in abatement 
of the action, that plaintiff had been advanced, and the 
statute of limitations. 

The will of the testator, made on January 23d, 1864, 
gave his real estate to his wife, the defendant, for life, and 
at her death to his children. The defendant renounced 
her life estate in a part of the land, and obtained an order 
from the court of ordinary to sell the same for distribution 
among the children. On March 4th, 1873, a sale was made 
and the proceeds divided among all the children, except the 
plaintiff. It is for his share that this action is brought. 
All the proceeds of the land sold had been paid out by the 
defendant except $170.00. She has still in hand land of 
the value of $1,000.00, and personalty to the amount of 
$300.00, in all of which she has a life estate. 

For further facts, see the vpinion of the court. 

The jury found for the defendant. The plaintiff moved 
for a new trial upon the following grounds : 

1. Because the court erred in refusing to charge the jury 
as follows: “If the plaintiff made the declaration in refer- 
ence to having no interest, after the land was sold and when 
the money was being divided, he is not estopped. If he 
was led to believe by the parties interested that he had no 
interest under the will, his silence at the distribution does 
not estop him.” 

2. Because when the jury returned with a general verdict 
for the defendant, the court, though then requested by the 
plaintiff, refused to require them to return to their room 
and specify upon which of the pleas it was rendered. 















+ AUGUST TERM, 1878. 649 


Rabun vs. Rabun, executrix. 









3. Because the verdict is contrary to evidence, to law, 
ete. 

The judge certifies that the request to charge was made 
after the conclusion of his charge. 
The motion was overruled, and the plaintiff excepted. 












W. M. & M. P. Reese; James Wurreneap, for plaintiff 
in error, cited, on estoppel, Code, §3753; 17 Ga., 449; 
Bigelow on Est., pp. 324, 331, 480, 560, 561; Smith’s L. 
Cases, 751; 40 Ga., 184. As to verdict, Code, §3560. Re- 
quest in time, 51 Ga., 127. 








A. 8. Morean ; C. 8. DuBoss, for defendant. 






BLEcKLEY, Justice. 


The widow of the testator, who was executrix, had, by 
the will, an estate in the land for her life, with remainder 
equally to all of the children. Her life estate, as to some 
of the land, she thought proper to relinquish, and bring 
that much of the land to sale for the purpose of a present 
distribution among the children deemed entitled. She tes- 
tified at the trial that “the reason that I relinquished my 
life estate and consented to the sale of the land was because 
Tom Rabun told me he had no interest in the land, and I 
wanted to give my other children possession.” She further 
testified : “I was present in Mr. Morgan’s office when the 
calculation was made by which the money was afterwards 
divided between the heirs of Zachariah Rabun. Thomas 
R. Rabun said at that time that he had no interest in the 
land, as he had received his part, and told Mr. Morgan to 
leave him out. It was the general understanding of us all 
that he had received his part of the land.” Hillman Rabun, 
one of the sons, testified: “I was in Mr. Morgan’s office at 
the time mentioned, and heard Thomas R. Rabun tell Mor- 
gan that he had received his part of the land, and to leave 
him out. Weall were acting under the impression that 
Thomas had received his part of the land and had no 
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interest under the will.” Other witnesses testified to the 
the same effect. Morgan, who made the calculation by 
which the proceeds of the sale were distributed, testified : 
“T had included Thomas R. Rabun ; he said to me to leave 
him out, that he had received his part of the land. I 
remarked to him that under the will, all were entitled alike. 
He replied that he had received his share. I then left him 
out. The general impression of those present was that 
Tom had received his share of the land.” It seems that 
Morgan’s calculation, with Thomas R. Rabun excluded, was 
acted upon by the executrix in paying out the proceeds of 
the land, and it does not appear that she received any notice 
of his dissent from that calculation until after she had paid 
out all of the money except $170.00. The reply made to 
the evidence above quoted is found in the testimony of 
Thomas R. Rabun, as follows: “I do not remember saying 
in Mr. Morgan’s office that I had received my part of the 
land. I did not know at that time that the will left me 
anything. I had never seen the will. My mother (the 
executrix) and Willis Phillips (the husband of witness’ sis- 
ter) told me that I had no interest under the will. This 
was the understanding of usall. I thought the will cut 
me out until Dr. Hubert told me I had an interest, and read 
me the will. This was after Mr. Morgan had made the 
calculation.” The third item of the will was in these 
words: “After the death of my wife, I will that all my 
property be divided equally between all my children, share 
and share alike.” It was in evidence that the testator had, 
in his lifetime, conveyed to Thomas R. a certain tract of 
land, with what precise intention is not certain. It must 
have been to that conveyance that reference was made when 
it was thought or said that Thomas R. had received his part 
of the land. The deed bore date in 1859, and the will in 
1864. 

1. Taking the evidence all together, there is no doubt that 
‘ Thomas R. consented to be excluded from sharing in the 
fund, and that all parties acted under a misapprehension of 
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his legal rights. But he was a mature man, and was deal- 
ing with his mother, the executrix. He endeavors to cast 
upon her some of the responsibility of misleading him, but 
there is not the slightest evidence that she did not believe 
what she said, or that she acted otherwise than in good 
faith. The will was accessible to him, being upon record, 
and if he had used the slightest diligence, he might have 
known its provisions. But the strong indications are, that 
the real error into which he, as well as his mother, fell, was 
in treating the deed of 1859 as an advancement to be 
accounted for under the law, notwithstanding the general 
provisions of the will. He may never have read the will 
nor heard it read, and may not have known its precise 
terms, but, doubtless, he had some idea of what was in it. 
Most probably it was a matter of reasoning with him, as 
with the rest, that whatever the exact words of the will 
might be, an equal division of the testator’s property among 
his children would involve an accounting for land which 
one of them received from him in his lifetime. This would 
be so generally in a case of intestacy, and they supposed, or 
may have supposed, that it would equally be so in the case 
of a will. How else can the idea that Thomas, R. had 
received his share of the land be accounted for? . He had 
received no land after his father’s death. That he, as well 
as the others, had the idea is manifest from the evidence, 
though he testified that he did not remember expressing it 
in Mr. Morgan’s office. His testimony contains no denial of 
having said the like to his mother, or of his having prompted 
Morgan to leave him out of the calculation. Morgan had 
counted him in for participation in the fund, and only 
dropped him at his express instance and request. In this 
state of things, the fund was paid away to the other chil- 
dren, except a remnant of $179.00. That remnant he can 
recover in the present action, and the jury shonld have 
found that much and no more. Of course, it is not too late 
to correct the mistake in so far as the children themselves 


are concerned. In dividing among them the balance of the 
41 
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testator’s property, those who have received more than their 
proportion of this fund can be made to account for the 
excess; and if there was not a future division to be made, 
with a reasonable certainty that ample means are thus in 
reserve to equalize all parties, the excess might be followed 
and brought back at once. But the executrix had the con- 
sent of Thomas R. for paying out the fund as she did, and 
is therefore in no fault for having so done. There is posi- 
tive evidence that his consent influenced the calculation, 
and that his interference with the calculation was active and 
voluntary. Besides, it was a woman, a mother,on one side, 
and an adult son on the other. True, the mother was exec- 
utrix and the son a legatee ; but, in business matters, it is 
rather more the duty of a grown son to caution and guide 
his mother, than of the mother, though she be an executrix, 
to protect the son against sacrifices which a diligent atten- 
tion to his own interest would prevent. A comparison of 
the facts of the two cases will enable the professional mind 
to distinguish this case from that of Davis vs. Bagley, 40 
Ga., 181. 

2. As we have seen, the verdict, under the evidence and 
the law applicable to the case, should have been in favor of 
the plaintiff for a part of the sum claimed; but were it 
otherwise, the motion for a new trial should have been 
granted for error in refusing to remand the jury for the pur- 
pose of complying with section 3560 of the Code; the 
language of which is as follows: “If there are several pleas 
filed by the defendant, a verdict for the defendant must 
show upon which of the pleas the verdict is rendered. The 
jury may render such verdict upon all the pleas if they see 
proper to do so.” This is plain enough; and though a 
general verdict for the defendant may suffice where there 
is no misdirection in the charge of the court, and no request 
by either party to have the verdict expressly extended to 
all the pleas or else confined expressly to one or more of 
them, yet, where it is seen that compliance with the Code 
has been omitted, and either party requests in due time that 
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the omission be supplied, it is matter of right to have it 
supplied. Indeed, without any request on the subject, it 
would be a correct and safe practice, and. much the better 
practice, for the court, to refuse to receive a verdict which is 
not express as to the plea or pleas on which it is rendered. 
In every case where two or more pleas are on the record, 
the charge of the court ought to apprise the jury of their 
duty in shaping their verdict in the event of a finding for 
the defendant ; and when the verdict is returned, and the 
court, on hearing it read, becomes aware that instructions 
as to the form have been misunderstood or disregarded, the 
jury should be sent back to make another effort. The Code 
is peremptory, and the provision is a wiserone. No waiver 
is to be implied where a party or his counsel speaks out in 
due time ; and here the plaintiff made his request on the 
return and reading of the verdict, and before the jury had 
been discharged from the case. 
Judgment reversed. 


Fiercuer e¢ al., executors, vs. CoLLier, guardian, et al. 


. The writ of error will not be dismissed because, in authenticating 
the bill of exceptions, the clerk certifies it to be the original, instead 
of certifying it to be the ¢rve original. It is better, however, to cer- 
tify in the exact language of the statute. 

. The brief of evidence sent up in the record having upon it an entry, 
duly signed by the presiding judge, approving both the brief itself 
and the grounds of the motion for a new trial, and the bill of excep. 
tions containing, in extenso, acopy of the motion for new trial, one 
of the grounds of which motion refers to the evidence, and con- 
cludes thus, ‘‘acopy of which, both oral and written, is hereto at- 
tached, and which movant prays may be taken as a part of his 
motion,” it is sufficiently apparent that the brief of evidence was 
attached to the motion, and, hence, the clerk’s entry of filing, found 
now on the motion, is to be construed as reaching to and including 
the brief ; for, if the motion was filed, and the brief was attached to 
it, the brief was filed also. Motion to dismiss the writ of error for 
want of such authentication of the filing of the brief of evidence, and 
such reference thereto in the bill of exceptions, as fitted the brief to 
come up as a part of the record, under section 4253 of the Code, de- 
nied. 
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8. A party to the contract or cause of action on trial, is competent to 
testify to the time when the other party died, and to many other 
facts. 

. Depositions being offered in evidence, containing answers to sev- 
eral interrogatories, and a sweeping objection to the whole being 
made, on the ground that the witness was incompetent, and the wit- 
ness being clearly competent as to sume of the answers, the objec- 
tion was properly overruled. The party objecting should have re- 
stricted the objection to those parts of the deposition (pointing them 
out) to which the alleged incompetency applied. 

. The proceeds of a contract of insurance on the life of a husband 
and father, payable at his death to the widow for the use of herself 
and dependent children, vested in the widow, partly as her own, 
and partly in trust for such children. Their respective shares would 
not necessarily be equal. There might be inequality, as among the 
children themselves, resting on their comparative ages, health, 
strength, etc., and, a3: between the widow and any given child, rest- 
ing on the like circumstances and others. 

. The widow having collected the fund and delivered it in lump to her 
father, to be managed by him for her and the children, he was her 
agent. She was his principal, partly as an individual, and partly as 
trustee for the children. He was accountable to her alone, unless in 
combination with her he committed some wrong prejudicial to the 
rights of the children. His acceptance of the agency, and the faith- 
ful discharge of its duties, would be no wrong, though the event 
proved unfortunate. He having died without settling with her 
touching his transactions, a verdict in favor of the children, on a 
bill filed by them against his legal representatives, to which bill she 
was not a party, was, under the evidence adduced at the trial, con- 
trary to law. To the case made by the evidence she was an indis- 
pensable party, and should have been the sole party plaintiff unless 
she refused to sue, in which event the facts requisite to entitle the 
beneficiaries of a trust to sue in their own behalf should have been 
alleged, and she should have been a co-defendant, not only because 
of her title as trustee, and of her relation as principal to the deceased 
agent, but because of her individual interest in the account to be 
taken with the agent’s representatives. 


Practice in the Supreme Court. Witness. Evidence. 
Interrogatories. Practice in the Superior Court. Insu- 
rance. Principal and agent. ‘Trusts. Parties. Before 
Judge Hatt. Monroe Superior Court. March Term, 1878. 


Collier, as guardian for two, and as next friend for the 
three remaining minor children of Johnston, deceased, filed 
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his bill against Fletcher and Ogletree, as executors of Ogletree, 
deceased, and Mrs. Johnston, making, in substance, this case : 

Johnston died on September 6, 1868; his life was insured 
in the Masonic Life Insurance Company of Macon, in the 
sum of $4,000.00, for the benefit of his wife and children. 
In the month of November after his death, said company 
paid to his widow $4,000.00 in settlement of the insurance, 
five-sixths of which constituted a trust fund in her hands 
for the benefit of said minors. Mrs. Johnston, confiding in 
her father, Ogletree, deceased, who was also co-administra- 
tor on the estate of her husband, paid said money over to 
him, and he accepted it promising to use the same for the 
benefit of said minors. Mrs. Johnston was then insolvent. 
She and her father used this money in their own business, 
loaning it to insolvent persons, etc., ete. Her father died 
testate on January 5, 1876, appointing the defendants his 
execntors. During his life he never settled for said trust 
fund, nor used it, or any part thereof, for the benefit of said 
minors, nor have his executors since his death. Said fund 
constitutes an equitable lien chargeable on the estates of 
Ogletree, deceased, and of Mrs. Johnston, superior to all 
other liens, and as complainant is without a remedy at law, 
waiving all discovery, he prays as follows: Ist. A settle- 
ment of said trust fund, with interest. 2d. That two-sixths 
thereof he paid to complainant as trustee for two of said 
minors, and the balance paid into court, and that some proper 
person be appointed trustee for the other three minors, 
to take charge thereof and manage the same. 

Fletcher, executor, answered, denying tbat his testator 
received said money from Mrs. Johnston, promising to use 
it for the benefit of said minors, or that she was insolvent, 
ete. Says that it may be true that Mrs. Johnston did, at 
different times, call upon her father, the testator, for advice 
and assistance in the management of such money, and that 
he may have, as the agent of his said daughter, but in no 
other way, loaned out and managed the fund turned over 
to him; that therefore his estate, if liable at all, is liable for 
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his acts as agent, to Mrs. Johnston, who, as natural guardian 
of her children, had the right to manage and control their 
proportion of the fund for their benefit. Denies that testa- 
tor loaned out any portion of said fund to insolvent persons 
without taking security. The estate of Johnston proved to 
be insolvent, and is indebted to the estate of testator $2,000. 
Charges that acres of land were purchased by Mrs. John- 
ston in the year , for which was paid $1,600.00 out of the 
fund received from the insurance company, which place has 
been held by her and her children until the present time, 
and from the products of which said minors have been sup- 
ported. Asserts that defendant, as executor, has turned 
over to Mrs. Johnston notes representing portions of said 
fund, amounting to $915.00; that Mrs. Johnston, the testa- 
tor assisting her as her agent, purchased provisions, farming 
utensils, etc., for her use and that of her children, amount- 
ing to $200.00; that testator, as administrator of Johnston, 
paid tuition bills and other expenses amounting to $500.00 
cr other large sum, when said estate was insolvent and 
largely indebted to testator, and defendant asks that said 
sum may be taken into account in estimating what sum, if 
any, is due by defendants to said minors. 

Before the filing of the answer, Mrs. Johnston, on motion 
of counsel for complainants, was stricken as a party defend- 
ant from the bill. 

The evidence disclosed that Johnston, deceased, was in- 
sured under the following certificate : 


“No. 967. Grorera Masonic Mutuvat Lirt Ins. Co., 
Macon, Ga., March 18, 1868. 

‘« This is to certify that P. E. Johnston, master mason, and a member 
of Holt Lodge 174, Georgia, has paid the sum of six dollars, and is thereby 
constituted a member of the Georgia Masonic Mutual Life Ins. Co., and 
is entitled to all the benefits of said association, upon bis paying $1.10 
in ten days after receiving notice of the death of any member therecf. 

[Signed] Geo. 8. OBEaR, President. 
J. W. Burke, Sec'y and Treas.” 


That on December 7, 1868, Mrs. Johnston received from 
the secretary and treasurer of said company $2,842.00 in 
full for the amount due on theabove certificate. That this 
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company issued no regular policies, but only certificates as 
the one above set forth, and upon the death of any member, 
as required by the laws of the company, the amount due 
was paid to his widow for herself and dependent children. 

Complainant offered to read the deposition of Mrs. John- 
ston to the following effect : 

“P, E. Johnston was my husband. He died nine yearsago 
the sixth of last September. His life was insured in the 
Georgia Masonic Life Insurance Company at the time of his 
death, from which I received $2842.00. His life was in- 
sured for the benefit of his wife and children. I gave the 
money to my father to manage for myself and children. He 
received it for that purpose. I turned over to him the 
whole amount, but do not know what he did withit. Never 
had any conversation with him after turning it over, as to 
what he did with it. Ido not know whether myself and 
children received any of the money from him afterwards or 
not. 

“My husband left five minor children, (naming them and 
their ages.) My father administered on his estate. My 
father died January 5, 1876. The insurance money was 
collected in December of the year of my husband’s death. 

“TI received and receipted for the money. No one else 
could receive it for-me. I simply turned it over to my 
father to manage for myself and children, as he thought 
best. I did not give it to him asa part of my husband’s estate, 
or as a separate estate. I did not know anything about how 
it had to be managed. I do not know how much of the 
fund was expended for our support, or that any of it was so 
expended. We were supported by my father, but whether 
out of my husband’s estate, or this fund, I do not know. I 
have no idea how much has been expended for my children 
since the reception of the insurance money. My father 
made all the trades and payments for us until his death.” 

Defendants objected to this deposition because Mrs. 
Johnston was originally‘a party to the cause, and her inter- 
est was in direct conflict with that of the estate of testator. 
The objection was overruled. 
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The remainder of the evidence is unnecessary to an un- 
derstanding of the decision. 

The jury found for the complainants $1,300.00. The 
defendants moved for a new trial upon the following 
amongst other grounds: 

1. Because the court erred in overruling the objection to 
the deposition of Mrs. Johnston. 

2. Because the verdict was contrary to law and evidence. 

The motion was overruled, and defendants excepted. 

When the case was called in this court, a motion was 
made by counsel for defendants in error to dismiss, which is 
sufficiently reported in the first two head-notes. 


T. B. Capantss; A. D. Hammonp; H. OC. Prepress, for 
plaintiffs in error, cited, on competency of Mrs. Johnston, 
Code, §3854; 37 Ga., 118; 38 7b., 106; 45 7b., 472, 511; 
48 [b., 584; 49 Zb., 122; 52 7h. 315; 427.120; 447b., 
46; 55 [b., 187; 60/b., 535, 583. 


Berner & Turner, for defendants, cited, on competency 
of Mrs. Johnston, Code, §3854; 45 Ga., 147. 


Buieck.ey, Justice. 


1. “Such transcript, together with the original bill of 
exceptions, the clerk shall transmit, together with a certifi- 
eate that the same is the true original bill of exceptions, and 
a true and complete transcript of the record,” ete. Code, 
§4262. This direction is very plain, and the clerk ought to 
have complied with it as it stands. There can be no doubt 
that it is always better to certify in the exact language of 
the statute. But there is really no substantial difference 
between the original bill of exceptions, and the true original 
bill of exceptions. They are in fact one and the same. The 
clerk’s certificate assures us that we have the original. Is 
is possible for us to believe it to be the original, and yet 
hesitate about its being the true original? What other orig- 
inal can there be but the true one / 
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2. The next question, on the motion to dismiss the writ 
of error, has two branches; first, does the clerk’s entry of 
filing, now found on the motion for a new trial, apply to 
the brief of evidence, as well as to the motion for a new 
trial? and, secondly, is there, in the bill of exceptions, a suf- 
ficient reference to the brief evidence, to dispense with em- 
bodying the brief in the bill of exceptions, and to qualify 
it for coming up to this court as a part of the record, under 
section 4253 of the Code? As tothe clerk’s entry of filing, 
though it is upon the motion for a new trial, there is evi- 
dence that the motion and the brief were connected together 
when the motion was prepared and presented in the court 
below ; for the bill of exceptions sets out a copy of the 
motion, and one of the grounds of the motion refers to the 
evidence, and concludes with this language: “a copy of 
which, both oral and written, is hereto attached, and which 
movant prays may be taken as a part of his motion.” Now, 
if the brief of evidence was attached to the motion for a 
new trial, as this recital aftirms, the whole constituted one 
single document, and the clerk’s entry of filing, placed upon 
the back of it, applied equally to the whole. The entry 
happened to rest directly upon that part of the package 
which embodied the motion for a new trial, but the rest of 
the package, embracing the brief of evidence, was no less 
within its scope and purpose. When one instrument of 
writing is attached to another at the time of the filing, the 
clerk’s entry of filing, unless expressly restricted by its own 
terms to one, ought to be considered as extending to and 
comprehending both. It will be observed that the evidence 
on which we are relying to establish the fact that the two 
papers were connected together, is a recital found in the 
motion for a new trial, which recital appears in the motion 
as contained in the transcript of the record, and also as 
copied at large in the bill of exceptions. But how, it will 
be inquired, do we know the recital istrue? By the express 
approval of the judge. On the brief of evidence, the judge, 
over his own signature, has approved both the brief itself, 
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and the grounds of the motion for a new trial, one of which 
grounds contains the recital which we are considering. 
When we put the clerk’s entry, the recital and the judge’s 
approval together, we can have no reasonable doubt that 
the brief of evidence, as well as the motion fora new trial, 
was duly filed, and that the entry of the clerk was intended 
to apply to the one no less than to the other. There is no ques- 
tion that the judge’s approval of the brief of evidence was 
sufficient to satisfy section 4253 of the Code; and the evi- © 
dence of filing being, as we have just seen, also sufficient, 
we are next to determine whether the bill of exceptions 
refers to the brief so as to satisfy the same section of the 
Code in that respect. The section does not require the 
reference to be made in any particular terms, but only that 
it be made. As already stated, the bill of exceptions con- 
tains a full copy of the motion for a new trial, and one of 
the grounds of that motion distinctly refers to the evidence, 
and recites that a copy of it is attached, leave being asked 
to treat such copy as a part of the motion. The copy of the 
evidence here mentioned is, as we have already seen, the 
brief which the judge approved, and which was filed together 
with the motion. The motion being set out in the bill of 
exceptions, the words of the motion become a part of the 
bill of exceptions, and it is thus that we are enabled to hold 
that the bill of exceptions refers to the brief of the evidence. 
The motion to dismiss the writ of error is denied. 

3. Though Mrs. Johnston was a party to the contract or 
cause of action on trial, she was a competent witness to 
prove any fact which did not come to her knowledge by 
reason of that relationship, nor involve any direct reference 
to it.- She was certainly competent to testify when her 
father died, since the time of his death was not known to 
her by reason of her being a party to the contract or cause 
of action, nor did it bear directly on the making or the 
breach of any contract, or on the creation of any cause of 
action. It was a fact which might have been known to any 
stranger as well as to her. 
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4. As Mrs. Johnston was competent to prove at least one 
fact answered to in her depositions, a sweeping objection to 
all her answers, upon the ground that she was incompetent 
as a witness because her father was dead, could not be sus- 
tained. This or that testimony should have been objected 
to specifically ; and if that course had been taken, we may 
presume that the court would have ruled out such of it as 
she was incompetent to give. The objection which was 
made did not require the court below, nor does it require 
this court, to apply any principle of selection. It is enough 
that the depositions contained some admissible evidence— 
some evidence which the witness was competent to give on 
the trial. 

5. The act of the general assembly under which the 
contract of insurance was made, was read to us by counsel 
in the argument. From the act, and the evidence adduced 
at the trial, we are satisfied that the proceeds of the contract 
were payable to the widow of the insured for her use and 
the use of their dependent children ; and that when paid, 
the money vested in her, partly as her own, and partly in 
trust for such children. Taking into view the object and 
purpose of the Masonic system of insurance, we think the 
respective shares of the widow and children might be either 
equal or unequal, according to circumstances. Equality 
would not necessarily be the rule of division or appropria 
tion. Among the children themselves, there might be ine- 
quality, resting on their comparative ages, health, strength, 
etc. So, between the widow and any given child, inequality 
might rest on the like circumstances, and perhaps others. 

6. Having ruled that the title to the whole fund is in the 
widow, some of it in trust for the dependent children, the 
balance in her own right, it follows that she was the 
proper person to sue for it and collect it, if her father died 
chargeable with it, or with any part of it. Her father took 
it, at her request, to manage it; and was consequently her 
agent, not the agent of the children. He was accountable 
to her alone, unless in combination with her he commit- 
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ted some wrong prejudicial to the children’s rights. Surely 
it was not wrong to accept the agency. She had a right 
to manage the fund either in person or through an agent. 
How can there be a recovery unless she is made a party to 
the bill? Our line of thought on this point is sufficiently 
sketched in the sixth head-note. As she was not a party 
to the cause on trial, the verdict of the jury was contrary 
to law. 
Judgment reversed. 


CHAPPELL vs. Boyp. 


. When the wife sues her husband’s creditor in an action of com- 
plaint for money had and received by the creditor for the wife’s use, 
the fact being that the money was paid by the husband to the cred- 
itor on a debt of the husband, the creditor knowing that it was the 
wife’s money, the husband need not be made a party defendant—cer- 
tainly not, unless there is a plea in abatement for non-joinder. 

. It is not a lawful investment of the wife’s money by the husband, for 
the latter to buy land, give his two notes for the purchase money, 
take a bond for titles to himself, and when the first note becomes 
due, pay it off with money belonging to the wife. giving the creditor 
notice that it is his wife’s money, and leaving the other note unpaid, 
and the legal title in the vendor, he (the husband) retaining the bond 
for titles, with no transfer of the same to his wife, or to any person 
for her use. 

. Where the husband paid the wife's money on his own debt for land, 

and then conveyed the land to her, leaving half of the purchase 
money unpaid, he having only a bond for titles, she is not estopped 
by accepting the deed from suing the vendor for her money, the 
conveyance from her husband to her never having been allowed or 
approved by a court of competent jurisdiction. 
A claim to the land, interposed by the wife in resistance to a levy 
made upon it as the husband’s property for a balance of the pur- 
chase money, anda verdict and judgment in the claim case declaring 
the property subject, will not, upon the doctrine of res adjudicata 
or former recovery, bar an action against the creditor in her favor 
for money of hers which the creditor received from her husband in 
discharge of a note given by the husband for a part of the purchase 
money, the creditor knowing that the money which he received was 
hers. 
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. The wife having no power to consent to the application of her money 
to her husband’s debts, has no power to ratify such application, even 
on compensation being made to her by her husband in property, 
without the allowance or approval of a court of chancery, or of the 
superior court of the county of her domicil. 

. Until such allowance or approval is had, the property conveyed as 
compensation is not the property of the wife absolutely, and unless 
she actually derived an income from the same, or had the use thereof 
to the exclusion of her husband, she is not chargeable with rents or 
profits. Such title as vests in her is provisional and dependent upon 
future allowance or ratification by the court having competent juris- 
diction. 

. If the creditor of the husband to whom the wife’s money has been 
paid has any claim upon the wife for rents or profits of the property 
conveyed by the husband to the wife as compensation, it is only by 
way of subrogation to the husband’s rights, and in order for the 
creditor to recover such rents or profits, whether by action or by 
plea in the nature of cross action, the husband must be a party, and 
the evidence must be such as would establish a liabilty, either at law 
or in equity, in favor of the husband against the wife. 

. Evidence sufficient to warrant the verdict. 


Husband and wife. Parties. Estoppel. Judgments. 
Principal and agent. Ratification. Before Judge Wrienr. 
Webster Superior Court. March Adjourned Term, 1878. 


Sarah J. Boyd brought complaint against Alexander 
Chappell for $600 00, alleged to have been paid him out of 
her funds by her husband, Uriah Boyd, in settlement of an 
individual debt of the latter. She charged that the defend- 
ant, at the time he received the money, knew that it was 
the property of plaintiff. The defendant pleaded the gen- 
eral issue, former recovery, payment, settlement, and estop- 
pel. 

Upon the trial of the issue thus formed, there was evi- 
dence to show the following facts : 

In August, 1872, Uriah Boyd purchased from defendant 
a lot of land for $1,200.00, giving his two notes therefor, 
each for $600.00, and due respectively on November 15, 
1872, and November 15, 1273, taking bond for title. He 
paid the first note with his wife’s money, and the defendant 
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knew, or had good reason to know, where the money came 
from which he received. In November, 1873, Boyd, to pro- 
tect his wife, (whose money he had taken for the purpose 
aforesaid, without her knowledge or consent,) conveyed to 
her the land purchased by him. Defendant commenced 
suit on the second note, and on September 15, 1874, reeov- 
ered a judgment. He filed a deed in terms of the statute, 
and had a levy made. Plaintiff claimed, and in connection 
with her claim, filed an equitable plea, setting up the above 
stated facts, offering to return the land on the payment to 
her of the $600.00, praying a cancellation of the trade, a 
decree for her money, and general relief. The property 
was found subject. 

To recover her money, with interest, Mrs. Boyd then 
commenced this suit. The jury found in her favor. The 
defendant moved for a new trial upon the following 


grounds: , 
1. Because the court excluded testimony to the effect 


that the land sold by defendant to Boyd, during the years 
1874, 1875 and 1876, was worth $150.00 per annum rent, it 
having been shown that plaintiff was then in possession of 
the same under deed from her husband, claiming it as her 


own. 
2. Because the court refused to charge the jury as fol- 


lows: “If Boyd took his wife’s money and paid it to Chap- 
pell on a debt he owed Chappell, and Chappell knew that 
it was his wife’s money, then I charge you that Chappell 
is liable to Mrs. Boyd for the money, but she cannot 
recover it by merely suing Chappell alone, she must sue 
Boyd also; as she has not sued Boyd, I charge you that she 
cannot recover against Chappell in this case.” 

3. Because the court erred in its charge in this: Under 
the evidence for either party, it clearly appeared that the 
note which Boyd paid to Chappel, was not such a debt of 
the husband as was contemplated by the law which the 
court gave in charge, because said note was a part of an ex- 
ecutory contract for the purchase of land, and if Boyd paid 
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said note with his wife’s money, and Chappell knew it to 
be his wife’s at the time, the plaintiff could not recover the 
same from the defendant, but could only look to the land 
in which her money was invested for reimbursement. 

4. Because the verdict is contrary to law, and contrary to 
the charge of the court on the subjects of notice, ratification 
and settlement. 

5. Because the verdict is without evidence to support it, 
contrary to equity, ete. 

The court instructed the jury, amongst other things, that 
it was necessary for the plaintiff to show that the defend- 
ant knew the money in controversy was her property at the 
time he received it; that if they did not believe this fact had 
been established, no recovery could be had, and they need . 
not consider the case further. If they believed this fact had 
been established, they would consider whether the plaintiff 
had ratified or confirmed the investment. If they believed 
she accepted the land from her husband in settlement of the 
money taken by her husband, that would be a satisfaction 
of her claim; but if they believed she received it from 
him simply to secure herself in the collection of her money, 
or to aid her in getting it, that would not of itself be suffi- 
cient—would not necessarily be convincing that she did 
take it in full satisfaction of the debt. That they might 
consider the legal steps the plaintiff took to claim the land, 
and ascertain what she meant by it. If they believed that 
the husband did take her money and pay this debt for the 
land which he had purchased, whether taken at the time of 
the purchase, or afterwards, to pay a note then given, and 
the defendant knew it was her money when he received 
it, the plaintiff would be entitled to recover unless she con- 
sented to or ratified the investment, or extinguished the 
debt. 

The motion was overruled, and the defendant excepted. 


W. A. Hawkins; Guerry & Son, for plaintiff in error. 


Joun R. Worriti; Smmons & Smomons, for defendant. 





666 SUPREME COURT OF GEORGIA. 
Chappell ve. Boyd. 
Birocktey, Justice. 


1. There was no plea in abatement for non-joinder of the 
husband as a co-defendant. But if there had been, we do 
not see why it should have been sustained. If two persons 
co-operate in the wrongful appropriation, that is, in the 
conversion of the money of a third, no doubt it may be 
reclaimed in a joint action against them both; but a several 
action against either seems equally maintainable, especially 
if the use which they made of the money was a several use 
as between themselves, the one paying and the other receiv- 
ing it upon a debt owing by the former to the latter. At 
all events, any proper objection as to non-joinder came too 
late, and not in the right manner. Chit. Pl., 46; 54 Ga., 
541. 

2. Can Mr. Chappell be allowed to treat the payment of 
Boyd's note with Mrs. Boyd’s money, as a lawful investment 
of that inoney for Mrs. Boyd’s benefit? The law will not 
permit the wife herself to pay her husband’s debt out of 
her separate estate. Here the debt was not purchased as an 
investment, but paid, and the debtor paid it with his wife’s 
money. Gvoing back to the original transaction, can the 
money be regarded as invested for Mrs. Boyd in the purchase 
of the land? If so, why did Mr. Chappell make the bond 
for titles, not to her but to her husband? Certainly, the 
original contract, as evidenced by the bond for titles, was 
that Chappell would convey the land to Boyd. So far as 
appears, it was never stipulated or intended that he should 
convey it to Mrs, Boyd. Not only was the bond for titles 
made to Boyd, but there was no understanding that he 
should transfer it to her, or to any person for her use. The 
result of the transaction between Chappell and Boyd, as it 
stood down to the time when Mrs. Boyd’s money passed 
between them, and as it continued to stand, was that Boyd 
was to be invested with title on full payment of the pur- 
chase money. Surely, that was not a lawful mode of invest- 
ing Mrs. Boyd’s money, since it would result in transferring 
the fruits of it to her husband. 
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3. The idea of investment being out of the case, the next 
question is as to estoppel. Boyd having paid his first note 
with his wife’s money, leaving the other unpaid, and having 
no title from Chappell, but only a bond for titles, conveyed 
the land to his wife. Her acceptance of that conveyance is 
urged as an estoppel upon her against recovering from 
Chappell the money paid on Boyd's note, one of the notes 
given by Boyd to Chappell for the purchase money. The 
question then is this: a husband uses his wife’s money 
under circumstances which hinder any title to it from pass 
ing out of her; he then conveys to her the property which 
the money paid for in part, but to which he had no com- 
plete title, and could have none without first making another 
payment; the paramount title to this property is in the very 
person who received the wife’s money and who is liable to 
her for it: can this person retain that paramout title as 
security for the husband’s debt owing to him for the bal- 
ance of the purchase money, and still treat the wife as es- 
topped by reason of her having accepted the subordinate or 
incumbered title from her husband? Viewing the transac- 
tion as a sale from the husband to the wife, by which he 
put his property in place of her money, it was in the face 
of that provision of the Code ($$1785, 2337) which declares 
that “no contract of sale of a wife as to her separate estate 
with her husband or her trustee shall be valid, unless the 
same is allowed by order of the superior court of the county 
of her domicil.” Viewing it as an appropriation of Ohap- 
pell’s property to satisfy a liability which Chappell had in- 
curred to refund to the wife her money previously received 
by Chappell in payment of the husband’s debt, the appro 
priation was not made by Chappell, nor with his authority 
or consent, nor did he ever ratify it. On the contrary, he 
stood upon his title paramount, or upon his lien dependent 
thereon under the law, and instead of allowing the wife to 
retain the land in the place of her money which had been 
applied to pay for it in part, insisted upon his right to en- 
force his title or lien for the purpose of realizing out of the 

42 
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land the other note given by the husband for the remainder 
of the purchase muney. To treat the property as the wife’s 
land to estop her, and also to treat it as assets out of which 
to collect the husband’s debt on the other note, cannot be 
made consistent ; for to do this would expose the wife to 
the risk of losing her money and the land too—to the risk 
of losing her money because she has the land, and to the 
risk of losing the land because it is paid for only in part, 
and is therefore subject for the balance of the purchase 
money. This balance might, and probably would absorb 
the whole land to discharge it. 

4. The doctrine of res adjudicata, or former recovery, is 
next to be considered. Chappell, after obtaining judgment 
against Boyd on the second note given for the purchase 
money, conveyed by deed to Boyd, and had the deed 
recorded, and then levied the judgment upon the land, pur- 
suing the remedy pointed out in §3654 of the Code. Mrs. 
Boyd, standing then on the above mentioned conveyance to 
her from her husband, interposed a claim. The claim was 
tried, and the result was that the land was found subject to the 
judgment. This adjudication is now urged by Chappell as 
a bar to the present action. Would it not be strange if a 
judgment rendered at the instance of Chappell which takes 
the land away from Mrs. Boyd, should be held an insuper- 
able obstacle to a reeovery by her of something in lieu of 
the land? If she had not lost the land, most probably she 
would have been satisfied, and would not have sued for the 
money. But as the judgment in the claim case condemned 
the land to be sold away from her to pay a debt of her hus- 
band, the land was in Chappell’s power; and when she 
thought proper to do so, she ceased to look to it, and turned 
her attention towards the money, as she might have done at 
first, had she been disposed. It seems she made a fight on 
the claim to save the land, but failing in that, she had re- 
course to her original right to reclaim her money which had 
gone to Chappell in part payment for it. 

5. The doctrine of ratification is next presented as a de- 
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fense tothe action. Itis said the wife, after learning that her 
money had been applied to her husband’s debt, ratified it ; 
and not only so, but that she was compensated by the hus- 
band by a conveyance of the land. But she had no power 
to ratify ; for had she voluntarily paid with her money her 
husband’s debt she would not have been bound, and could 
have recovered the money back. 54 Ga., 543. What she 
could not have done in person, she could neither authorize 
her husband to do for her, nor ratify when done. As to 
the compensation, much is applicable under this head which 
was said above under the last preceding head. The provis- 
ion of the Code cited, which requires an order of the supe- 
rior court to render valid a sale between husband and wife, 
applies here with full force. Doubtless, the allowance or 
approval of the court of chancery would serve the same 
purpose, but this case is not one in which the action of 
either court was invoked. 

6. The final stand made in the argument in behalf of 
Chappell, was upon Mrs. Boyd’s accountability for rent 
whilst she held the title, such as it was, under Boyd. It is 
said that she ought to account to Chappell for the rents and 
profits of the land which accrued during that period, and 
that the value of those rents and profits ought to be de- 
ducted from the principal and interest (certainly from the 
interest) of Chappell’s debt to her now sued for. But any 
title she took from her husband was provisional, and de- 
pendent upon the future allowance or ratification by the 
court having competent jurisdiction. It does not appear that 
she actually derived any income from the land, or had any 
use of the premises to the exclusion of her husband. It 
does not appear that her husband withdrew from the pos- 
session and gave it up to her, so that the profit of the land 
actually went into her separate estate. 

7. But suppose Mrs. Boyd ought to pay rent, to whom 
ought she to pay it, on letting go her imperfect title and 
leaving the land to take its fate? If she held the land and 
took the profits she did so under her husband, and not 
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under Chappell. She is in no direct privity with Chappell 
in respect to the possession. Chappell had not re-rented it 
after the contract to sell to her husband. He has a judg- 
ment against her husband for a part of the purchase money, 
principal and interest, and after paying this debt (the one 
now sued for) to her, may get a judgment against him for 
the balance. Chappell still holds her husband as a debtor, 
and possibly the latter may sometime pay the whole debt. 
In that event, if he gets rent from Mrs. Boyd, Chappell will 
have received both rent and interest for a part of the time. 
It seems pretty clear that Mrs. Boyd’s accountability for 
rent, if she is accountable at all, is primarily to Boyd, and 
that if Chappell has any claim upon her, it is only by way 
of subrogation to Boyd’s rights. Boyd is, therefore, inter- 
ested, and would have to be a party before the court when 
the accounting took place. Moreover, the evidence, even 
then, would have to be such as would establish a liability 
in Boyd’s favor against her; and such is not the character 
of the evidence in this record. Upon the whole, we think 
the rents and profits are not collectable, for any period of 
time whatever, out of Mrs. Boyd, on the pleadings and facts 
in the record before us. 

8. As to the sufficiency of the evidence to warrant the 
verdict, we need not remark further than to say that 
according to the case made by the plaintiff below, the evi- 
dence was ample; but, according to that made by the de- 
fendant, it was not. Conflict, especially as to the important 
fact whether the title of Mrs. Boyd to the money was known 
to Chappell when he received it, is conspicuous. The jury 
believed he had notice, or the finding could not have been 
what it was. Let the verdict stand. There was no error 
in overruling the motion for a new trial. 

Judgment affirmed. 
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Winpsor et al. vs. Bet, executor. 


. By will, made and probated in 1856, the testator gave directly to his 
daughter, then a child, the residue of his estate, real and personal, 
‘to her own proper use and benefit, and to the heirs of her body, 
free from the disposition of any husband that she may ever have, not 
to be subject to contracts, debts or liabilities of any husband she may 
have.” This created in the daughter a separate estate. A person who 
was her husband in 1868 (having married her in November, 1866), had 
no right, as husband, to settle with the executor and receive and 
receipt for her legacy. As he acted for himself, and not as her agent 
or trustee, she was not bound by his receipt, nor affected thereby. 
In the record, there is no decisive evidence of ratification by her. 
Indeed, she could not ratify, so far as her separate estate was used 
to extinguish her husband’s debt. 

. An executor who qualified in 1856, having recognized the trust and 
acknowledged assets as late as 1868, and the legatee having been a 
minor until after the latter year, her action, brought in 1876, for not 
paying over the legacy, was not barred by the limitation act of 1869, 
nor by the Code. 

. When it was an executor’s duty to pay, and he neglected it, it is the 

duty of his executor to pay in his stead, if sufficient assets came to 
the latter, either from the original estate or from the estate of the 
first executor. The second executor is answerable directly to the 
person (in this case, the legatee), to whom the payment should have 
been made. 
In a suit against the executor of the deceased representative of an 
estate, the deceased representative being misdescribed in the decla- 
ration as administrator, it is competent to amend by changing the 
description to executor, instead of administrator. 

. A declaration for the wife’s legacy being in the name of husband and 
wife as joint plaintiffs, it may be amended by inserting words tothe 
effect that they sue for the wife’s use. The wife is the only essen- 
tial plaintiff, and the case should be tried as if she were sole plain- 
tiff, the joinder of the husband being matter of form. 


Husband and wife. Statute of limitations. Executors 
and administrators. Amendment. Before Judge Wricurt. 
Webster Superior Court. March Adjourned Term, 1878. 


In August, 1876, Windsor and his wife Josephine, brought 
complaint against Bell, as executor of the estate of Samp- 
son Bell, deceased, for $4,634.78, besides interest, which 
they alleged said Sampson Bell, as administrator of the 
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estate of Eason B. Sweeny, the father of said Josephine, 
became indebted to the said Josephine as the sole heir-at-law 
of said Sweeny. The defendant pleaded the general issue, 
the statute of limitations and settlement. 

At the September term, 1877, the plaintiffs moved to 
amend in the following particulars : 

1. By making the suit proceed for the use of Josephine 
Windsor. 

2. By alleging that Sampson Bell was the executor of 
the last will of Sweeny, deceased, instead of administrator. 

3. By charging the said Bell not only as executor of 
Sweeny, but also as testamentary guardian of the said 
Josephine. 

These amendments were allowed over the objection of 
defendant, Judge Crisp then presiding, and exceptions pen- 
dente lite filed. 

When the case came on for trial on the merits, the plain- 
tiffs introduced the will of Sweeny, which, after making 
certain specific bequests, gave the entire residue of his 
estate to the said Josephine, in the manner indicated in the 
first head-note, and appointed the defendant guardian of 
her person and property, directing that he should give spe- 
cial attention to her education. 

Also, the records of the court of ordinary, which estab- 
lished the appointment and qualification of Bell as execu- 
tor, and his last return, made June 7th, 1858, which showed 
the balance sued for in his hands. 

The plaintiff Richard S. Windsor testified, in substance, 
as follows: My wife, Josephine, was Sweeny’s daughter. 
Married her in November, 1866. She was Bell’s grand- 
daughter. Have known her since 1858; she was then six 
or seven years old—too small togotoschool. Had a settle- 
ment with Sampson Bell in right of myself but not of my 
wife, as appears from receipt. Received title to certain 
lands and $801.81 in money in settlement. Have all the 
lands yet except two parcels, one of which I sold for 
$300.00, and the other my wife sold for $65.00 on a credit. 
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At the time of settlement referred to, I did not know that 
my wife had any interest in the estate, but believed it all 
came to me. Did'not know until the last term of the court 
that Bell was executor. The money received by me went 
to pay the firm debts of Windsor & Jowers, of which I was 
a partner. These debts were held by Bell. I and my fam- 
ily lived principally out of the store of Windsor & Jowers ; 
treated it as I would any other money belonging to me, not 
recognizing my wife’s right to it as her separate estate. 

It was admitted that Sampson Bell died March 6th, 1875. 

The receipt referred to was as follows: 

“GEORGIA— WEBSTER COUNTY: 

‘Received, May 14th, 1868, of Sampson Bell, executor of the estate of 
E. B. Sweeny, late of said county, deceased, $801.81, and titles to the 
following lots of land, to wit: * * * All of which I received from 
Sampson Bell, executor, in right of my wife Josephine Florence, in 
full, entire and complete satisfaction of all the rights, titles and inter- 
ests, property claims or demands, I have, or might have, in and upon 
the estate, real and personal, of E. B. Sweeny, deceased, and my wife’s 
father. And said Sampson Bell, executor as aforesaid, is hereby fully 
and entirely discharged and acquitted of any and all further claims on 


my part upon said estate. In testimony whereof, etc. 
(Signed) R. S. Wrnpsor.” 


Here plaintiffs closed, and defendant moved for a non- 
suit, because the evidence showed that the action was barred, 
and also a final settlement. 

The court stated that if counsel for plaintiffs so desired 
the motion would be overruled, but that he would instruct 
the jury that the plaintiff Josephine, was bound to sue 
within four years after she attained her majority, and not 
having done so, her right of action was barred. Under this 
ruling plaintiffs submitted to a non-suit, filed their bill of 
exceptions, and assign said ruling as error. 


8. C. Eram; Coox & Hocim, for plaintiffs in error, cited 
Code, §§1847, 2922, 2926; 45 Ga., 458; 57 7b., 459 ; 15 Zd., 
122; 29 Zb., 67; 31 Zb., 203. 


W. A. Hawkins ; Tuomas H. Picxert, for defendant, cited 
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Williams on Ex., 254, 959, 1796, 1399; 14 Gray, 118; 9 
Pick., 395; Dicey’s Parties, 49; 17 Md., 403; 16 M. & W., 
451; 9 Abb. Pr. R., 109; 2 Edward’s Ch, 336; 57 Ga., 
412; 34 Maine, 340; 13 Pick., 328; 50 Ga., 384; 57 7b, 
204. 





B.ieck.ey, Justice. 


1. The will created a separate estate in the testator’s 
daughter, and on her marriage, in November, 1866, no mar- 
ital rights attached in favor of her husband as to this prop- 
erty. The husband’s settlement and receipt did not bind 
her. He acted in his own assumed right, supposing that 
his marital rights had attached, and not as her agent or 
trustee. The record indicates that in the settlement which 
he made with the executor, the husband used some of these 
assets to extinguish his own debt. Of course, she could not 
ratify the settlement as to that element, (Chappell vs. Boyd, 
this term); and, besides, the record contains no decisive 
evidence of any ratification by her whatever. Toany effect- 
ive ratification, a knowledge of her legal rights would be 
necessary, since she did nothing to bring about the mistake 
under which her husband took the position of owner which 
belonged to her. 40 Ga., 181. 

2. The executor qualified in 1856. In 1868 we find him 
still in the trust of executor, and recognizing its existence ; 
for his settlement with the husband in that year was in that 
character and embraced assets with which he conceded him- 
self to be chargeable. The legatee, Mrs. Windsor, was then 
a minor. She brought this action in 1876, and the cause of 
action alleged is not a devastavit committed prior to June, 
Ist, 1865. As we construe the declaration, it is simply an 
action for not paying over her legacy, and does not necessa- 
rily reach back, so as to fall within the limitation act of 
1869. The Code gave her ten years after arriving at age. 
Sections 2922 and 2926. We think this, and not the act of 
1869, applies to the case. It does not appear that as her 
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guardian or trustee he ever charged himself with her leg- 
acy so as to become discharged in the character of executor, 
and there is no suggestion that she had any other guardian. 
The proper time for him or his representatives to have paid 
over her legacy to her was on her arrival at twenty-one years 
of age. Until then, she was an infant, and not competent to 
receipt for it. Her real complaint ought to be, (and we 
think the declaration does not affirmatively set forth a dif- 
ferent one), that her legacy was withheld after she arrived 
at majority. If the suit was for something done or omitted 
prior to June Ist, 1865, the act of 1869 might bar it. We 
need not say that it would, though such is my individual opin- 
ion. The declaration is far from satisfactory in respect to 
certainty in the element of time. It ought to be more spe- 
cific, but it is amendable. Giving it a liberal construction, 
we hold that the act of 1869 does not apply to it; nor do 
we know of any four year statute which applies. 

3. The executor having died leaving an executor, the 
action is against the latter, not in his character of executor 
by representation of the first estate, but in his character of 
executor of the first executor. It is objected that the first 
estate should be represented before the court. If that be 
necessary, we think the defendant may represent it suffi- 
ciently without being more specifically charged than he is 
in this declaration. The facts appear on the face of the 
declaration, and the defendant’s connection with the origi- 
nal estate is deducible from them with certainty as a legal 
conclusion. He is answerable directly to the legatee for her 
legacy to the extent of the assets with which the first exec- 
utor was chargeable; and it makes no difference to the de- 
fendant, so far as it now appears, whether these same 
assets have come down to him, or whether they are to be 
accounted for vut of the assets which have come to him 
from the estate of his immediate testator. If he has the 
means of paying the legacy which the first executor ought 
to have paid, whether he has derived them from the one 
estate or the other, or partly from each, is a matter of indif- 
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ference to the legatee. And the defendant himself cannot 
suffer, for when he has exhausted legally the assets from 
both estates which have, or may come to his own hands, he 
will have discharged himself from further accountability. 

4, The amendment to the declaration by which the mis- 
description of the deceased executor was corrected, the mis- 
take being in denominating him administrator instead of 
executor, was allowable. Why not? 

5. The joinder of the husband with his wife as plaintiff, 
was matter of form, and there was no error in allowing the 
declaration amended so as to make it appear that the suit 
was for her use. She is the only necessary plaintiff, and 
the case should be tried just as if she were the sole plaintiff. 

Judgment reversed. 


SutT.ivE vs. Jones e al. 


. Where there are undivided joint ownership and use of lands, and a 
joint enjoyment of the profits thereof, the owners are partners, and 
the lands are partnership property. This, however, does not inter- 
fere with the rule that the members of the firm are tenants in com- 
mon, and that each member, for a debt of the partnership, can in- 
cumber his individeul interest. 

. Without previous authority from his copartner, or subsequent rati- 

fication by him, one member of the firm cannot bind, by mortgage, 
the interest of another member, in partnership lands, though the 
mortgage be made in the partnership name, and toa creditor of the 
partnership, to secure a pre-existing debt of the firm, contreated 
within the scope of the partnership business. 
While a mortgage on lands cannot be foreclosed as to the interest of 
any person who did not execute, assent to, or ratify the mortgage, it 
may be foreclused as to the interest of the person who executed the 
mortgage, though in executing it he used a partnership name, re- 
citing that he was a member of the firm. He cannot deny that he 
had an interest in the premises at the date of the mortgage. 


Partnership. Mortgage. Before Juge Wricur. Cal- 
houn Superior Court. September Term, 1877. 


On January 25th, 1867, John T. Henderson and Robert 
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J. Henderson conveyed to “ Pleasant B. Jones and John F. 
Jones” certain lands situated in the counties of Calhoun 
and Early, known as the Fairfield plantation. They con- 
ducted farming operations on this place under the firm 
name of P. B. & J. F. Jones, on joint account. P. B. 
Jones especially looked after the planting, purchased sup- 
plies, ete. Both repeatedly recognized the plantation as 
partnership property. In the course of this business the 
firm became indebted to Sutlive & Holland in the sum of 
$2,009.38, and on March 7th, 1872, P. B. Jones executed a 
note and mortgage in the firm name for this amount. The 
mortgage covered the lands above referred to. Cotton be- 
longing to the firm was turned over to Sutlive & Holland, 
out of the crop of 1872, to be credited on the note, the net 
proceeds of which was about $1,000.00. John F. Jones 
was not present at the making of the note and mortgage, 
nor did he then consent to it. 

The note not being paid at maturity, and Holland having 
died, Sutlive, as surviving partner, instituted proceedings 
to foreclose against the firm. Pending suit P. B. Jones 
died, and his administrator, Joel W. Perry, was made a 
party in his stead. 

As cause why a foreclosure should not be had, John F. 
Jones pleaded no partnership, that if his name was sub- 
scribed to the mortgage, it was without his knowledge or 
consent, and that P. B. Jones had no interest in the lands 
at the date of its execution. 

Perry, administrator, made no defense. 

Upon the trial of the issue thus formed, the above stated 
facts were developed. Tiere was no testimony to show 
that John F. Jones had ever ratified the execution of the 
mortgage, except the circumstances of the case, such as his 
knowledge of an indebtedness, his complaints that P. B. 
Jones was not paying it with sufficient rapidity, and con- 
versations with Sutlive in which the latter probably men- 
tioned the fact of the mortgage to him, though he, Sutlive, 
was unable to testify positively that he did. 
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The court charged the jury, amongst other things, that 
if the evidence satisfied them that the land mortgaged was 
the partnership property of P. B. & J. F. Jones, and the 
debt was contracted by either, or both, of the partners for 
the benefit of the firm,.then P. B. Jones had authority to 
use the firm name in exeeuting a mortgage to secure that 
indebtedness. That if the land belonged to P. B. Jones and 
J. F. Jones as tenants in common, a mortgage executed by 
the former in the firm name, to secure a firm debt, would 
be valid, if J. F. Jones knew of its execution and failed to 
notify the mortgagees of his dissent within a reasonable time. 
That if J. F. Jones was not informed of the mortgage, it 
would not be binding upon him unless, by his representa- 
tions, plaintiffs were led to believe that it was partnership 
property. That the mortgage would be valid against P. B. 
Jones if he executed it, and he could not come into court 
aud dispute his title to the property. 

The jury found forthe defendants. The plaintiff moved 
for a new trial upon the following, among other grounds: 

1. Because the verdict was contrary to law and to evi- 
dence. 

2. Because the jury found in favor of both defendants, 
whilst the law and evidence absolutely required a verdict 
against Perry, administrator. 

8. Because the verdict was contrary to the charge of the 
court. 

The motion was overruled, and the plaintiff excepted. 


A. Hoop; R. E. Kennon; J. J. Beox; R. H. Powe tt, 
for plaintiff in error, cited Code, §§1901, 1904, 1954; 16 
Ga., 424, 430, 431; 4 Zd., 325; 31 Zb., 403; 15 7d., 200; 
23 J.,170; 31 Zb., 403; Lindley on Part., 125, 229, 230, 
456. 


Hersert Fietper, for defendants. 
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B.ecktey, Justice. 


1. Section 1887 of the Code is im, these words: “A part- 
nership may be created either by written or parol contract, 
or it may arise from a joint ownership, use and enjoyment 
of the profits of undivided property, real or personal.” 
This seems to conteraplate that lands may be partnership 
property, but not, we presume, in a more strict sense than 
they were held to be in this state prior to the adoption of 
the Code. 19 Ga.,14. At all events, there is no reason for 
thinking that the Code interferes with the rule that the 
members of a firm are tenants in common in the partnership 
realty, and that each member can, for a debt of the partner- 
ship, incumber his own interest. 19 Ga., 14,591. Apply- 
ing the rule to the present case, the mortgage is effective as 
to the interest of P. B. Jones, the partner who actually 
executed it. 

2. Was it so as to the interest of John F. Jones, his co- 
partner? The authorities, we think, answer in the negative, 
unles he authorized the execution of the mortgage, or sub- 
sequently ratified it. 1 Brock., 456; 1 Mete.,518; 15 John., 
159; 3 McL., 27; Coll. on Part., §394. 

3. The result is, that if John F. Jones did not assent to 
or ratify the mortgage (and such seems to be the weight of 
the evidence in the record) it cannot be foreclosed against 
his interest in the premises; but it may be foreclosed against 
the interest of P. B. Jones, though in executing the instru- 
ment he used the partnership name, not acting in his own 
name further than by reciting that he was a member of the 
firm. He cannot deny that he had, at the date of the 
mortgage, an interest in the premises. 36 Ga., 499; 46 ZD., 
133; 58 7b.,178. The jury having found for the defen- 
dants generally, when they should certainly have found 
against the administrator of P. B. Jones, a new trial should 
have been granted. 
Judgment reversed. 
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. An accommodation indorser against whom the creditor has obtained 
judgment, and who alleges in his bill that he has been discharged 
by the subsequent act of the creditor in dismissing a suit in which 
there was a prior judgment against the maker for the same debt, 
from which judgment the maker appealed, giving good ‘security on 
the appeal, must prove, in order to establish his discharge and obtain 
a decree for a perpetual injunction, not only that the suit was dis- 
missed, but that the dismissal was by the creditor, or by the court at 
the creditor’s instance. 

. When a suit pending in the superior court is dismissed by the plain- 
tiff, or by the court on his motion, the only primary evidence of the 
dismissal is an entry on the proper docket, or on the minutes of the 
court. Such entry, if omitted at the right time, may be made, nunc 
pro tune, under an order granted by the court for that purpose. The 
entry, when ordered nunc pro tunc, will relate back to the time 
when the act of dismissal took place; but until the appropriate 
entry is supplied, the suit must be regarded as undisposed of. 

. The dockets, minutes and records of a court of record must be kept 
so as to represent the true state of its business. From them the 
court, without the aid of a jury, must be able to ascertain what 
cases are pending, and what are not pending. If they fail to speak 
the truth in respect to the pendency or the disposition of any case, 
the court, in a direct proceeding for that purpose, may, on sufficient 
evidence aliunde, have them corrected; but they cannot be attacked 
collaterally for alleged errors or deficiencies, Collectively taken, 
they import verity. 

. If the creditor dismissed the suit, or caused the superior court to 
dismiss it, before the remittitur frora the supreme court was entered 
below, the act of dismissal took effect, as against him, when the re- 
mittitur was entered, if not before; and he. will! not be heard to say 
that the dismissal was ineffectual because the cuse was still pending 
in the supreme court, this court, before the dismissal, having pro- 
nounced its judgment on the writ of error, and performed all its 
functions in respect to the case, including the transmission of the 
remittitur to the counsel of the prevailing party. 

. If a complainant who has waived discovery introduces, as evidence 
to support the bill, admissions contained in the answer, all parts of 
the answer in respect to the subject matter of the admissions should * 
go to the jury, though the corrective or explanatory statements be 
contained in an amendment, and the admissions, themselves, in the 
original. The jury will judge of the credit due to the respective 
parts of the answer. 
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Equity. Negotiable securities. Indorsement. Judg- 
ments. Practice in the Superior Court. Dockets. e- 
mittitur. Discovery. Before Judge Crisp. Sumter Su- 
perior Court. April Adjourned Term, 1878. 





Lewis filed his bill against Armstrong, administrator, and 
others, making, in brief, this case : 

In 1860 complainant became accommodation indorser for 
Hand & Bagley, on two notes to defendant’s intestate, James 
W. Armstrong. In 1865 the latter brought suit in Sumter 
superior court against Hand & Bagley, of that county, and 
complainant, as indorser, of Dooly county. Hand pleaded 
to the action for himself. In April, 1866, judgment was 
had against all of the defendants. Hand alone appealed, 
giving Horne as his security. Pending the appeal Arm- 
strong brought suit on the same notes to the April term, 
1867, of Dooly superior court, against complainant, and 
entered judgment at the October adjourned term, 1868. 
Execution issued and was levied. There was a subsisting 
judgment against complainant on the same notes in Sumter 
at the time of the rendition of the judgment in Dooly, and 
for this reason he did not defend the last suit. Hand was 
then defending the action on appeal in Sumter for all of the 
defendants. A sufficiency of the property of Hand & Bag- 
ley was bound by the Sumter judgment to satisfy the same, 
and Horne, the security on appeal, whose liability was prior 
to that of complainant, had ample property. In 1869 or 1870, 
counsel for Armstrong appeared in Sumter and voluntarily 
dismissed his suit pending on appeal. This was done with- 
out complainant’s consent. This dismissal increased his 
risk and discharged his liability as indorser. Waiving dis- 
covery, he prays perpetual injunction against the judg- 
ment in Dooly, ete. 

On August 14th, 1872, defendant answered in substance 
as follows: 

Judgment was rendered against Hand & Bagley at the 
April term, 1866, of Sumter euperior court, but not against 
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complainant, because he had not been served in time. A 
separate judgment was rendered against him at the fol- 
lowing October term, from which he appealed. At the 
next April term, counsel for his intestate dismissed the action 
against complainant, pending on appeal, and brought suit 
in Dooly, where judgment was regularly rendered. Denies 
that Hand was defending the action in Sumter for the com- 
plainant, as the latter had never been a party thereto, and 
for the further reason that, as defendant had been informed, 
that suit had been, on motion of W. A. Hawkins, Esq., attor- 
ney for Hand, dismissed before the bringing of the suit in 
Dooly, on the ground that the consideration of the notes 
was slaves. Denies that such suit was ever voluntarily dis- 
missed by intestate’s attorney, but insists that it was done, if 
done at all, on motion of counsel for Hand, by the action of 
the court, and without the consent of the plaintiff in that 
suit. Defendant commenced a second suit againt Hand & 
Bagley to the April term, 1870, as required by the act of 
1869. 

Amended answer of August 26th, 1872, denies that the 
action vs. Hand & Bagley and Horne had ever been dis- 
missed, but alleges that it is still pending. 

Supplemental answer of February 14, 1873, presented the 
following facts : 

At the time of filing original answer, defendant believed 
that the action against Hand & Bagley and Horne had been 
dismissed ; he was led to this belief by the unequivocal 
charges of the bill, and from the incorrect information 
which his counsel had upon the subject. Such suit is still 
pending, and defendant withdraws any admission heretofore 
made in his original answer to the contrary. After rendi- 
tion of judgment against Hand & Bagley, Hand carried the 
case to the supreme court, which affirmed the judgment. 
(34 Ga., 232.) Prior to suing out bill of exceptions, Hand 
appealed. This appeal was dismissed at April term, 1867, 
on motion, because of the suing out of the bill of excep- 
tions. This dismissal was reversed by the supreme court. 
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(36 Ga., 267.) The remittitur in this last case had not been 
returned to the court below and made its judgment, and 
consequently the action had not been reinstated on the 
appeal docket and called in its order. 

The main contest upon the trial was whether the suit 
against Hand & Bagley, and Horne, security on appeal, had 
ever been dismissed. Much parol testimony, of counsel 
and others, was introduced, but it failed to make the matter 
clear; it was conflicting, preponderating perhaps slightly 
in favor of the dismissal having taken place in 1868 or 1869, 
but whether at the instance of the plaintiff or the defend- 
ant, Hand, was left in extreme doubt. 

The following written evidence was introduced by com- 
plainant : 

1. Original declaration vs. Hand, Bagley and Lewis in 
Sumter superior court ; serviceon Hand & Bagley, Septem- 
ber 17, 1865. Verdict and judgment vs. Hand & Bagley, 
11th April, 1866. 

2. Second original for Dooly county, process dated Sep- 
tember 16, 1865; acknowledgment of service by Lewis 
appears to be March 9, 1865. Verdict and judgment vs. 
Lewis, October 9, 1866. 

3. Appeal of Hand with J. W. C. Horne, security, dated 
April 17, 1866. 

4, First answer of Armstrong, an abstract of which is 
given above, as an admission that the case had been dismissed. 

5. Declaration vs. Hand & Bagley, filed November 9, 
1869, with tax affidavit accompanying it. 

The following written evidence was introduced by re- 
spondent : 

1. Remittitur from supreme court in case of ZZand vs. 
Armstrong, dated June 29, 1867. On this remittitur was 
written an order, which was unsigned, making the judgment 
of the supreme court the judgment of the superior court, 
and the following in pencil: “Please send the bill uf costs, 
item by item, to me at Vienna, before issuing execution. 


JosEPH ARMSTRONG.” 
43 
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The order had never been entered on the minutes. 
2. Order dismissing case as to Lewis, April term, 1867. 
3. Order dismissing appeal, 10th April, 1867. 
4. Entries on appeal docket as follows: 
JamMEs W. ARMSTRONG 
v8. 


CoLumBus W. Hanp and 

Davip BaGLey, makers, and 

Joun B. Lewis, indorser, and 
LJ. W. C. Horns, sec. on appeal. 


It was admitted that the entry was in Judge Vason’s 
handwriting, but not the marks striking the cases. 

5, Order dismissing case brought in 1869, on motion of 
counsel for defendant, passed October term, 1875. 

The jury found in favor of complainant, and defendants 
moved for a new trial upon the following grounds: 

1. Because the court allowed the complainant to intro- 
duce in evidence, as an admission, the original answer of 
defendant, having waived any discovery in his bill, defend- 
ants insisting that it was not legal to use ¢his, or any other 
parol evidence, to prove that the action against Hand & Bag- 
ley, and Horne, security on appeal, had been dismissed. 

2. Because after complainant concluded his evidence the 
court overruled the motion of defendants to dismiss the 
ease for want of sufficient evidence to justify the decree 
prayed for. 

3. Because the court allowed W. A. Hawkins, C. W. 
Horne and others, to testify as to the dismissal of the said 
action, it not appearing that any judgment was rendered, or 
entry made on the docket. 

4. Because the court excluded the two amended answers, 
they being offered as rebutting evidence to explain the orig- 
inal answer. 

5. Because the charge of the court did not fully and 
clearly set forth the law applicable to the facts, but did mis- 
lead the jury, to-wit: in charging that if Armstrong or his 
counsel, did appear in court and dismiss said case, although 
no order of court was taken, then said case was dismissed. 


‘‘ARMSTRONG. 


ismissed, 
April, 
1867.” 


“W. A. HaWEINs. 


On opposite 
page: “Appeal 





AUGUST TERM, 1878. 685 
Armstrong, administrator, ef al. vs. Lewis. 


Also, in charging that even although the appeal case was 
carried to the supreme cozrt by Hand in 1867, and the 
judgment of the supreme court had never been entered 
and made the judgment of this court, yet if Armstrong had 
notice that the case had been thus decided, and after such 
notice did consent to dismiss said case, this act was a legal 
dismissal. 

6. Because the court refused to give in charge to the 
jury the written requests of defendants’ counsel as follows: 

1. “The highest and best evidence of a dismissal which 
the nature of the case admits must be given, and that would 
be an order of dismissal, or an entry on the docket made 
by the clerk or judge; and before this jury can find a ver- 
dict in favor of the complainant they must find that such 
order has been taken or such entry made.” 

2. “If the jury shall believe, from the evidence, that the 
appeal entered by Hand, with Horne as security, was 
dismissed by this court, and that the decision dismissing the 
appeal was carried to the supreme court by writ of error, 
and the decision of the court was reversed, the case could 
only be brought back to this court by the return of the re- 
mittitur, and this return must be shown by an order making 
the judgment of the supreme court the judgment of this 
court, and placing that order on the minutes of this court. 
Therefore, if the jury shall believe, from the evidence in this 
case, that the remittitur has never been returned—that is, 
that the judgment of the supreme court has never been 
made the judgment of this court—they must find that the 
case vs. Hand & Bagley, with Horne as security on the ap- 
peal, has not, since 1867, been in this court, and could not 
have been dismissed, and they should find for the defendants 
in this bill.” 

3. “ Before the jury can find in favor of the complainant 
in this bill, they must be satisfied from the evidence, that 
the case in this court in favor of Armstrong vs. Hand & 
Bagley, and Horne, security on appeal, was dismissed by 
plaintiff or his counsel subsequent to the rendition of the 
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judgment in Dooly superior court, and it is necessary for 
the complainant to make out these two facts conclusively.” 

4. “If the case of Armstrong vs. Hand & Bagley and 
Horne, security on appeal, was dismissed on motion of de- 
fendants in said suit, or their counsel, without any act on 
the part of Armstrong, or his attorney, this jury must find 
a verdict for the defendants; or if the case was dismissed on 
the ground that the consideration was slaves, without the 
act or consent of Armstrong or his attorney, the jury in 
this case must find a verdict for the defendants.” 

The motion was overruled and defendants excepted. 


D. A. Vason; N. A. Smiru; J. Armsrrone, for plaintiffs 
in error. 

Parol evidence inadmissible to show dismissal, Code, 
§3437 ; 30 Ga., 929; 56 7b., 245; 57 Lb., 333. Lemittitur, 
Code, §4285. 


Hawkins & Hawkins; S. Hatt, for defendant. 


Dismissal discharged security, Code, §2154. Burge on 
Sureties, 353; 2 Vern., 608; J1 Ves. 12; 3 Myl. & K., 
183; 47 Ga., 289. Dismissal no part of record, Code, 
§3447 ; 30 Ga., 929; 8 7b., 438; 58 7b., 356. Remittitur, 
17 How. Pr., 289; 58 Ga., 287; Code, $4287. 


‘ 


Buecker, Justice. 


1. For the indorser to be discharged by reason of the dis- 
missal of the creditor’s suit, under the circumstances de- 
tailed in the record, the act of dismissal must have been by 
the creditor himself, or by the court at his instance, and 
this must appear by evidence. If the creditor was not at 
fault in the matter, and the court, either without a motion, 
or on motion of the adverse party, dismissed the case, the 
indorser was not discharged. 

2. As to evidence that the suit was dismissed, there can 
be no doubt that the only primary evidence is an entry on 
the proper docket, or on the minutes of the court. If an 
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entry ought to have been made, but was omitted, it may 
yet be made nunc pro tunc. Thus made, it will relate back 
to the time when the actual dismissal took place; but until 
the appropriate entry is supplied, the suit must be regarded as 
still pending, no disposition of it by other means appearing. 

3. The superior court being a court of record, its dock- 
ets, minutes and records must be kept so as to represent the 
true state of its business. It is not meet that the court 
should be dependent upon a trial by jury to ascertain what 
cases are pendiug and what are not pending. Trial by in- 
spection, not by jury, is the method appointed by law for 
the solution of such a question. In a direct proceeding for 
the purpose, the court can and should make its books 
of every kind speak the truth, and, on sufficient evidence 
aliunde, may correct them when they fail to do so. When 
they all utter the same voice, they import verity ; and nei- 
ther for alleged errors nor alleged deficiencies can they be 
attacked cullaterally. An error or deficiency may be shown 
in a direct proceeding to correct or supply it, but in no 
other; nor even in that without competent evidence. 

4. If there was a dismissal by the creditor, or by his pro- 
curement, after a writ of error had been disposed of and the 
remittitur sent down, but before the latter was entered in 
the superior court, he cannot escape the consequences of the 
dismissal by reason of the mere fact that the remittitwr had 
not been entered. On its being entered afterwards, the dis- 
missal would take effect, granting that its effect would be 
suspended until that time. The creditor’s voluntary action 
in the matter, even if premature, would be operative against 
himself, though it might not prejudice others. His con- 
tinued acquiescence in what he had done, would be equiva- 
lent to a repetition of it after the remittitur was entered. 
He should be considered as standing by his action because 
it represented his present will as well as his past will. 

5. Under our system, the pleadings in a case are amend- 
able, whether at law or in equity, without stint, if there is 
anything to amend by. Ifa party makes a mistake in his 
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answer, he may correct it by filing an amended answer. 
The entire answer is then to be read together, and while 
one part of it may be credited by a jury and another part 
discredited, the document is to be considered as one instru- 
ment, and the several parts of it may be looked to as explain- 
ing and correcting each other. The complainant, though he 
has waived discovery, may read from the answers such ad- 
missions therein as may suit his purpose, but when he has 
done so, the defendant may read such other parts of the 
same answer as bear directly on the subject matter of the 
admissions. 59 Ga., 25 (6). Whether the right result has 
been reached or not, we will not venture to say. There has 
been no proper trial. 
Judgment reversed. 
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SUPREME CouRT oF GEORGIA, 
TuEspAy, APRIL 16, 1878. 


Present: Hon. HtrAM WARNER, Chief Justice, and Hon. LoGan E. 
BLECKLEY and JAMES Jackson, Associate Justices. 

The Committee appointed to prepare a memorial of the late Colonel 
Amos W. HaMMonpD, submitted the following report, which was ordered 
spread upon the minutes: 

“The year 1877 carried with it to the grave three members of the 
Atlanta bar. One had been a successful practitioner for many years, 
and after a long professional career, had reached, at the time of his death, 
the honorable position of Judge of the Atlanta Circuit. The second 
was a young man of great promise, who had just passed the threshold 
of the profession, with a future radiant with bright prospects, and gilded 
with brilliant hopes opening before him. The third, the subject of 
this brief notice, was Colonel Amos W. Hammon», who departed this 
life at his residence in this city, on the 24th day of November, 1877. 

Our deceased brother was born in South Carolina, on the 26th of 
December, 1807, thus filling, within a few days, the allotted span of 
three score years and ten. 

His early life was passed in Franklin county, in this state. His 
education was fair, but limited to those branches taught in the common 
schools of the day. Like so many of our active, successful men, he 
commenced the battle of life as a merchant’s clerk. In 1832 he engaged 
in mercantile business on his own accouxt, which he prosecuted at 
Ruckersville, Elbert county, and afterwards at Culloden, in Monroe 
county. 

He studied law and was admitted to the bar while pursuing his line 
of business as a merchant. 

On the 22d day of January, 1833, he married Miss Eliza C. Hudson, 
who died on the 2d of June, 1840. By this marriage he had four sons, 
two of whom still survive. 

On the 11th of April, 1841, he married Mrs. Mary Ann Shelby, the 
widow of Dr. John L. Shelby. By this marriage he had three sons 
and three daughters, all of whom survive him but one son. 

Colonel HAMMOND was admitted to the bar of the supreme court of 
this state at its first session at Talbotton, in January, 1846, at the same 
time with ALFRED Iverson, Hines Hout, JAMEs JoHNson, and others. 
Not to mention the living, Colonel HamMMonp had for competitors 
during the years he practiced in the Flint Circuit, such men as Wasu- 
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INGTON Por, James W. STARKE, ZACHARIAH E. Harmon, Jacop Mar 
TIN, ELBripGe G. CaBaniss, Epwarp D. Tracy and Aneus M. Kine, 
names distinguished in the legal annals of Georgia, all of whom pre- 
ceded him to the tomb. Among these he attained and occupied a 
prominent position at the bar, and did a lucrative practice in the Cir- 
cuit. . 

In’ December, 1854, he moved to Atlanta, where, as head of the firm 
of A. W. Hammond & Son, he continued in the practice until his 
death. 

The business of his early life made him familiar with practical affairs, 
and his industry and energy made that knowledge of great efficiency. 

As a lawyer he was remarkable for the thorough preparation of his 
cases in all their details both of law and fact, coupled, as this habit 
was, with a clear head and a keen comprehension of the necessities of 
his case, he was a strong, a very strong man at the bar. As age came 
upon him, he gradually gave up the active practice to his son and part- 
ner, Colonel N. J. HamMonp, though up to the last few days before 
his death, he did not fail, when occasion required, to enter with energy 
into business. 

His death was sudden. He was in the court-house attending to bus- 
iness only two days before he was a corpse. 

His private life was indeed a beautiful one. Good-humored, gentle, 
hospitable, fond of female society, fond of home attractions, kind and 
indulgent to all, he seemed a happy man, and made all happy within 
the sphere of his influence. 

He was a Mason and Odd Fellow, and from early manhood until his 
death, a communicant of the Methodist Episcopal church. 

He never sought or held a political office; his profession—his family, 
filled up the full measure of hisambition. The acrimonies of political 
strife were unpleasant to him, and led him to shun, rather than seek, 
office. 

It is not often we meet with a life so complete and rounded as was 
that of our friend and brother. He lived along and useful life, always 
respected as a man and a lawyer—always surrounded by loved ones at 
home. 

From his earliest manhood to extreme old age his children were 
always at his call, and when at last the summons came that comes to 
all, they stood around his bedside to cheer him, and to listen to the last 
words of him who loved them so well. 

But we have said enough. When the young die we are startled, be- 
cause an unexpected event has occurred. When the old die, although 
we may not be surprised, yet we recognize and feel the loss in the 
void it leaves in a daily life to which we have long been accustomed. 

How long will each one of us remember that remarkable form, erect 
to the last, his head covered with a mass of silver locks, his words 
always kind, and his heart overflowing with sympathy and good wishes 
for his fellow men! 
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In conclusion, the Committee offer for adoption the following reso- 
lutions: 

Resolved, That in the death of Colonel Amos W. Hammonp the bar 
has lost a valuable member, who, through a long life, has honored the 
profession by his ability and integrity. 

Rosolved, That our warmest sympathies are hereby tendered to his 
bereaved family. 

(Signed) LUTHER J. GLENN, 
Jno. L. Hopkins, 
Gro. HILLYER, 
P. L. Mynatt, 
Juutius L. Brown, 
Committee.” 
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ABATEMENT. See Hjectment, 2, 8. 
ACTIONS. See Torts, 2. 
ADMINISTRATORS AND EXECUTORS. 


1. Estopped from again selling, administrator will be where he has 
once sold remainder interest after dower to widow, and stated 
to purchaser from her of fee, that he had means in his hands 
going to her from the estate sufficient to cover purchase money 
due by her, thus inducing him to buy. Alen, administrator, 
vs. Morgan et al, 107. 

. Party, administrator made over his objection for purpose of ena- 
bling counsel to prosecute for fees. Manning vs. Manning, 
guardian, et al., 187. 

. New promise by administrator, to relieve from statutory bar of 
1869, it must appear that bar had not attached before death of 
intestate. DuBignon, adm’z, vs. Backer & Cohen, 206. 


. Widow's dower and year’s support, mortgage dated May 26th, 
1872, though executed to secure the repayment of money used 
by mortgagor in purchase of real estate, postponed thereto. 
Wilson vs. Peeples et al., 218. 

. Action by distributee against purchaser from administratrix, alleg- 
ing that payment had been fraudulently made in worthless 
railroad stock, andthat administratrix refused to sue for pur- 
chase money, is demurrable, the administratrix not being a 
party, and it not being alleged that she and her sureties were 
insolvent. Dennis vs. Smith, 269. 

. Mortgagees cannot set up title from deceased mortgagor to third 
person for purpose of defeating widow’s claim of dower and 
year’s support. Carter, executria, et al. vs. Hallahan, et al., 814. 

. Bill filed by one who holds under executor’s sale, against execu- 
tor and others, to quiet title, alleging that order for sale was 
never recorded but lost, and ordinary dead ; jury found sale 
regular and that order had -been granted; sufficient in suit 
between devisees in remainder and purchaser to admit execu- 
tor’s deed without other proof as to order. Wilkinson, guar- 
dian, et al. vs. Tuggle, executor, 381. 

8. Devisees in remainder were represented by executor. Ibid. 
9. Account for less than $100.00 set apart to widow for year’s sup- 
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port, she has sufficient title from time of return of appraisers, 
to maintain action thereon, Doyle vs. Martin, 410. 

. Ordinary cannot order representatives of deceased to execute 
title to land, except on petition of holder of bond. Ford vs. 
Holmes, 419. 

. Bale by administrator, rule is caveat emptor. Kirkland va, Wade, 
guardian, 478. 

. Deceased! administrator, suit may be brought on bond of by 
creditor of intestate, notwithstanding an administrator de bonis 
non, when, Thornton, ordinary, vs. Parke et al., 549. 

. Personalty, after death of debtor, taken possession of by stranger, 
and on death of latter, taken possession of by his executor, 
who converted same, right of action therefor is in adminis- 
trator of debtor, and creditors cannot maintain bill against 
second wrong-doer without showing some good reason why 
they sue instead of the administrator. Jones et al. vs McLeod 
et al., 602. 

. Legatee, through ignorance or mistake, consents to be excluded 
from fund about to be distributed by executrix, latter will be 
free from any liability for money thus paid out, Upon revo- 
cation of consent she will be liable to the extent of any balance 
in her hands. Rabun vs, Rabun, executriz, 647, 


. Executor’s duty to pay, who neglected it, his executor’s duty to 


pay in his stead, if sufficient assets came to latter either from 
the original estate or estate of first executor. Windsor et al. vs. 
Bell, executor, 671. 

16. Action against executor of deceased representative, defendant 
being misdescribed as administrator, competent to amend by 
changing description to executor. Ibid. 


ADVERTISEMENT. See Mandamus, 1. 


AMENDMENT. 


1. Motion to vacate judgment by default overruled because no mer- 
itorious defense to action was shown, too late to amend by 
adding pleas setting up new defenses. Cannon vs. Harrold, 
Johnson & Co., 158. 

2. New and distinct parties cannot be substituted by amendment. 
Gill vs. Tison et al., 161. 

8. Non est factum can be pleaded at term after first only by way of 
amendment to some plea already filed. Hayden vs, Atlanta 
Cotton Factory, 283. 

4. Homestead proceedings pending in superior court on appeal, are 
amendable at February term, 1878, though commenced before 
ordinary as early as 1875. Burns vs. Chandler, 885. 


5. Omission of surveyor to make affilavit to correctness of plat and 
value of premises, supplied by amendment. J did, 
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. Description of demand sought to be recovered in justice court 
may be supplied by amendment. Davia va, Wilson, 388. 

. Brief of evidence amendable at any time while motion for new 
trial is pending. Ford vs. Holmes, 419. 


Complaint for land amendable by adding abstract of title. Camp 
vs, Smith, 449. 

. Substitution of one plaintiff for another by amendment will 
stand, unless objection be urged in due time. Ansley va. Jor- 
dan, 482, 

. Equity, new parties to bill brought in by amendment. Olary & 
Whaley va. Haines et al., 520, 


. Judgment dismissing bill on demurrer; this court will not, on 
request, embody in affirmance leave to amend, unless amend- 
ment would make case for relief beyond all reasonable doubt; 
nor even then, if there has been apparently needless delay. 
Branch, Sons & Vo, va. Knapp et al., 614. 

. Executor of deceased representative, defendant being misde- 
scribed as administrator, competent to amend by changing 
description to executor. Windsor et al. va. Bell, ea'r., 671. 

. Wife's legacy, declaration for being in name of husband and 
wife, it may be amended by making suit proceed for wife's 
use, bid, 


APPEAL, 


1. Justice courts, provision of constitution of 1877 as to appeals 
from, does not, of itself, change existing laws. Tibbs va. 
Williamson, 74. 

2. Numerous justice court cases consolidated and tried together 
by consent, clerk nevertheless entitled to costs in each case, 
Williama, Birnie & Oo. va. Officers of Court, 9. 


8. Justice court, appeal may be had from by consent. Smith et 
al. vs, Rawson, assignee, 208. 


4. New trial, question of right to appeal does not arise on motion 
for. Ansley vs, Jordan, 482. 


ARBITRAMENT AND AWARD. 


1, Submission of matter not pending in court, award, to be made 
judgment, must be returned to next superior court of county 
where it was made. Marshall vs. Hicks, 72. 

2. Award binding unless attached for fraud, palpable mistake of 
law, or reference of matter to chance or lot. Brand et al, 
vs. Sorrells, 162, 

8. Exceptions not sufficiently definite in pointing out mistakes, 
showing their materiality, and alleging that award resulted 
therefrom. It does not appear that the matters of defense 
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therein relied on, were pleaded to action prior to reference, or 
that they were directly insisted on before arbitrators. Virginia 
Home Insurance Co., vs. Gray, adm’r, 515. 


4. Reform policy, award did not, or attempt to do it. With no 
pleadings before them but the declaration, arbitrators were 
not bound, as matter of law, to award in favor of defendant, 
or to find less for plaintiff than whole amount of policy. 
Ibid. 

ARSON. See criminal law, 3. 


ATTACHMENT. 


1. Replevy bond prescribed by statute is for payment of recovery, 
not for production of property. Clary & Whaley vs. Haines 
et al., 520. 

2. Subscriber to stock of foreign corporation, whose subscription 
was induced by fraudulent representations of an agent, mav 
rescind or repudiate contract, and proceed by attachment as 
for money had and received. G@rangers’ Ins. Oo. vs. Turner, 
561. 


ATTORNEY AND CLIENT. 


1. Settlement having been made by parties, attorney thereafter 
prosecuting bill to extent of fees, can occupy no better posi- 
tion than his client did before settlement. Kinnebrew ve. 
Me Whorter et al, 33. 


2. Discontinue without paying fees, party cannot; counsel may go 
on and prosecute for fees. Hence administrator may be 
made party for this purpose over his objection. Manning vs. 
Manning, guardian, et al, 137. 

8. Motion for new trial called, and one of counsel for movant 
absent without leave, court may dispose of motion though ad- 
vised of agreement with opposite counsel to postpone until 
some time in vacation. Ford vs. Holmes, 419. 


4. Court not bound to conform to private arrangements of counsel 
in conduct of business. Jdid. 


5. One of two counsel absent from providential cause, and client 
and associate counsel not informed of cause of absence in 
time to move for continuance, not ground for new trial where 
absent counsel might have informed them in due time, or 
they, by diligent inquiry, might have acquired the informa- 
tion. Hart vs. Thomas & Co., 470. 


6. Foreign corporation, action against by service on agent, who 
also qualified to exceptions to award; not competent for coun- 
sel to verify amendment to exceptions, it not appearing that 
corporation had withdrawn from business here, or that agent 
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was a non-resident of the county, or even absent therefrom. 
Va. Home Ins. Co. vs. Gray, adm’r, 515. 


BANKRUPT. 


1, Judgment rendered pending bankruptcy by state court valid, 
where no application to stay proceedings, etc., was made. 
Steadman vs. Lee, 58. 


2. Homestead cannot be set apart in state court on application of 
wife after bankruptcy, for title thereby passes out of bank- 
rupt. Smith vs. Roberts, adm’r, et al., 228. 


8. Action against two, one becomes bankrupt, judgment is 
rendered against the other, and joint property is sold under 
ji. fa. based on judgment, and proceeds, by agreement, to be 
distributed between the creditors and assignee as property 
would have been divided. Held, that after payment of ex- 
penses, equal division was proper. Jenkins et al. vs. Atwa- 
ter, assignee, 291. 

4. Discharge pending suit in state court, commenced before pro- 
ceedings in bankruptcy, is matter for plea. It cannot be set 
up by illegality attacking judgment. Finney vs. Mayer & 
0o., 500. 


BANKS. 


1. National bank is chartered bank within meaning of $2781 of 
Code on subject of notice and protest. Falk & Oo., vs. 
Rothschild, 595. 

2. Unpaid stock became payable to assignees after assignment, 
without further notice to shareholders, and statute of limita- 
tion began to run in their favor against assignees as soon as 
surrender of charter was accepted by legislature. Branch, 
Sons & Oo. vs. Knapp etal., 614. 

8. Ultimate liability to redeem bills does not attach to a decree 
against banks or its assignees, but to the bank-bills them- 
selves. When sought to be enforced, bills must be set out, 
notwithstanding such prior decree. Ibid, 


BOND. See Surety and Indorser, 2-5. 
CERTIORARI. 


1. Nuisance by obstruction to neighborhood road, whether justices 
have jurisdiction to abate, etc., the question, superior court 
should not interfere by prohibition. Remedy is by certiorari. 
Hart et al., justices, vs. Taylor, 156. 


2. Municipal corporation cannot have certiorari to acquittal in cor- 
poration court. Cranston vs. Mayor, etc., of Augusta, 578. 


8. Costs paid to justice as condition precedent to certiorari, not re 
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coverable from him by rule in superior court after reversal for 
mere error. Abrams, J. P. vs. Ryan, 597%. 


CHARGE OF COURT. 


1. Portion of charge excepted to not copied in motion for new 
trial, nor plainly referred to in entire charge, exception not 
considered. Hagle, & Phenix Co. et al. vs, West et al., 120. 

. Exception to entire charge, without specifying particular error, 
too vague and indefinite. Brun. & Alb. R. R. vs. Toomer, 
adm’r, 253. 

. Issue of possession between landlord and tenant, error to in- 
struct jury to find whether deed of former be fraudulent and 
should be canceled, there being no equitable pleadings, nor 
prayer for such relief. Tufts vs. DuBignon, 322. 

. Attention being called to the one witness of defendant by name, 
fairness demands that like attention should be called to wit- 
ness for plaintiff. did. 

. Question asked by court of witness should not intimate opinion 
against prisoner. Harris vs. State, 359. 


. Opinion on evidence should not be intimated. J did. 

. Written requests not objectionable; but refusal to give same, in 
view of charge given, not ground of new trial. Wheatky 
& Co. vs. West, 401. 

Writing, charge must be given in, if request be made as pre- 
scribed in $244 of Code. That charge was taken down by 
stenographic reporter verbatim et literatim, not cure defect. 
Ibid. 

Evidence introduced by both parties, not proper to instruct jury 
that if they believe from evidence of plaintiff thus and so, 
then it would devolve upon defendant to show clearly thus 
and so. Parrott & Bro. vs. Johnson, 475. 

. Discharged employee, action by; not necessary to specify in 
charge particular acts which would justify dismissal, no re- 
quest having been made. Ansley vs. Jordan, 482. 

11. Evidence, none to authorize §2756 of Code being given in 
charge. Sims vs. Dorsey, 488. 


12. Evidence, none to authorize, charge error. Bostock vs. State, 
635. 


CLAIM. 


1. Record of former claim admissible to show that points involved 
are res adjudicata, without any special plea. Johnson vs, 
Lovelace, 62. 

2. Record thus admitted, claimant not confined to avoidance of 
former judgment. Ibid. 
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8. Judgments precisely similar except as to amount, that property 
was found subject to one conclusive in favor of other. bid. 

4. Justice court summons, on which execution was based, did not 
show that defendant resided within militia district, not render 
proceedings void, the evidence disclosing that he did. Hart 
vs. Block, 133. 

. Rule requiring issue to be tendered, not prevent plaintiff’s doing 
so before call of case. Traverse of claim on return of papers 
into court was substantial compliance therewith. Sirmans vs. 
Bush, trustee, 136. 

. Onus, to change, plaintiff must show either title in defendant or 
possession since judgment. Insufficient to show deed from 
him to another. Knowles vs. Jourdan, for use, 299. 

. Withdrawal, statutory right of exhausted, second not allowed. 
Hart vs. Thomas & Co., 470. 

8. Statutory exemption of land, wife has sufficient interest in to 
interpose claim in her own name. Connally vs. Hardwick, 501. 

9. Possession in defendant in fi. fa. after judgment, casts onus on 
claimant. Brown vs. Houser, 629. 

. Deed to defendant as trustee for wife, and conveyance from them 
to claimant, being fraudulent and void, do not shift the onus. 
Ibid. 

. Wife’s money invested in land which was subsequently convey- 
ed to her by husband; claim by her and verdict and judgment 
finding same subject, not bar suit against creditor for money. 


Chappell vs, Boyd, 662. 
CLOUD ON TITLE. See Injunction and Receiver, 1. 
COLLATERAL SECURITY. 


1. Liability of party holding for failure to collect, question for ju- 
ry under all the facts and circumstances of case. Davis vs. 


Alston, 225. 


CONSIDERATION. See Contracts, 2. 
CONSOLIDATION OF CASES. See Justice Courts, 4-6. 
CONSPIRACY. See Oriminal Law, 5. 


CONSTITUTIONAL LAW. 
1. Incorporate three corporations, general assembly cannot under 
onelaw. King et al. vs. Banks et al., relators, 20. 
2. Appeals from justice courts, provision of constitution of 1877 as 
43 
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to, does not, of itself, change existing laws. Tibbs vs. William- 
son, 74. 

8. Judgment to be rendered by city court without jury where no 
issuable defense is filed on oath, act providing is constitutional. 
Dortic vs, Lockwood, 293. 


4, Jury, to prescribe the mode of obtaining, is not to deprive litigant 
of right of trial by. did. 


5. New trials, act of February 24, 1873 conferring power on county 
judge to grant, unconstitutional. Pitts va. Carr, 454. 


CONTEMPT. 
See Injunction and Receiver, 6. 


CONTINUANCE. 


1. Pleas all stricken and no issue left, continuance properly refused. 
Woolfolk vs. Beach, 67. 

2. Absence of witness, showing on ground of, insufficient unless it 
states that application was not made for delay. Newsome vs. 
State, 481. 


CONTRACTS. 


1. Streets of city, contract for working made for one year, the city 
reserving right to ‘‘ judge of the faithfulness and sufficiency 
of said contractor, and the hands he may have employed ;” if 
contractor be captiously discharged before expiration of year, 
he has cause of action. Alexander vs. Mayor etc., of Americus, 
76, 


. Nudum pactum ; where note had been paid in Confederate money, 
and after it proved worthless, defendant thinking it hard that 
payee should lose, gave second note as gift, constitutes. Beazley 
v8, Gignilliat, assignee, 187. 

. Reasonable time ; agreement that counter-account held by maker 
of due bill should be submitted to cestui que trust, that she 
might strike incorrect items, and a settlement be had on that 
basis, account must be presented within. Davison et al. vs. 
Broach, trustee, 201. 


4. Note provided that guano was sold under analysis of inspector, 
and that inspector is constituted ‘“—— agent, and —— agree 
to be bound by his inspection;” no such express contract by 
purchaser to be bound by analysis as to authorize court to 
strike plea that article was worthless as a fertilizer. Wiggins 
vs. Cleghorn, Herring & Co., 364. 

. Ambiguous, contract was, and meaning should have been left to 
jury. Ibid. 
. Condition of mortgage, agreement that licn shall cease on pay- 
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ment of part of debt, is in conflict with. Tuylor vs, Thomas, 
472. 


. Given part of debt, contract to pay; not complied with by pay- 
ment of less part. bid. 


. Fertilizer, farmer deducting from tenants’ share of crop half 
what he agreed to pay therefor, they not objecting, may after- 
wards bind himself to refund on defeating suit brought 
against him for price. Such promise has support of strong 
moral obligation. Parrott & Bro, vs. Johnson, 475 


. Employee wrongfully dismissed, action by after term has expir- 
ed; measure of recovery is full pay at contract rate. To miti- 
gate by reason of earnings which employe realized inter- 
mediate dismis.al and expiration of term, mitigating facts 
must be proved as matter of defense. Ansley vs. Jordan, 482. 


. Interest could be allowed from time wages became due, though 
not expressly claimed in declaration, the aggregate of verdict 
being less than amount laid in the ad damnum. 1 bid. 

. Charge not erroneous in failing to specify particular acts and 
omissions which would justify employer in discharging em- 
ploye, no request to enter into such details having been made. 
1 bid. 

. Minor having testified that he made alleged contract for his 
mother, there was sufficient evidence to prevent non suit. 
Ibid. 

. Clerk to deliver sacks of flour from mill to drayman, and to 
send with each load correct note of number placed on dray, 
not immoral or illegal to stipulate (the drayman having con- 
tracted on like terms) that errors in delivery shall be charged to 
one and credited to the other. Maher vs. Millers, 556. 

. After wages of clerk have been paid except an amount deduct- 
ed, without distinct objection, for over delivery, and after 
this amount has been paid to the draymap, too late to bring 
action against employer, even if drayman stole sacks. Jdid. 

15. Consideration of deed, the contract being executed, will only be 
scrutinized through extrinsic evidence when the principles of 
justice require it. Sewell vs, Holland, 608. 


CORPORATIONS. 


1. General assembly cannot constitutionally incorporate three cor- 
porations by one law. King et al. vs, Bankes et al., relators, 20. 

2. Officers of temperance society, contest between as to legality of 
election, equity will not interfere, Remedy is by quo warran- 
to. Hussey et al. vs. Gallagher et al., 86. 

8. By-laws may provide for trial of delinquent member, prescribe 
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qualification of witnesses, rules of evidence etc., without be- 
ing unreasonable, J did, 


. Directors having approved and accepted subscriptions to stock 
of sufficient amount to bind stockholders under their con- 
tracts, burden of showing that any of such subscriptions were 
worthless or fraudulent is on party setting up such defense. 
Hayden vs, Atlanta Cotton Factory, 233. 


. Nothing being specified in the contract of subscription in regard 
to allowing payment for stock otherwise than in money, and 
subscriptions having been received payable in specifics, bur- 
den on corporation to show that they were the equivalent of 
cash, J did. 

. Business of corporation ceased for ten years, no officer or agent 
within state, and all the stockholders non-residents except 
complainants, equity cannot divest it of title to its franchises 
and real estate by decreeing a sale thereof for division 
amongst its stockholders. Craft, ex’r, et al. vs. Lumpkin 
Ches, Min, Co., 465. 

. Foreign corporation, action against by service on agent, who 
also qualified to exceptions to award; not competent for coun. 
sel to verify amendment to exceptions, it not appearing that 
corporation had withdrawn from business here, or that agent 
was a non-resident of the county, or even absent therefrom, 
Va. Home Ins. Co, vs, Gray, adm'r, 515. 


8. Subscriber to stock of foreign corporation, whose subscription 
was induced by fraudulent representations of agent, may re- 
scind or repudiate contract, and proceed by attachment as for 
money had and received. Grangers’ Ins. Co. vs. Turner, 561. 


COSTS. 


1. Misdemeanor, true bill found in superior court and transferred 
to county court, county solicitor not entitled to any fee for 
drawing bill. It belongs to the solicitor-general. Thomas, 
county judge, vs. Thomas, county sol., 70. 

2. Numerous justice court cases between same parties, consolida- 
ted in superior court and tried together by consent, clerk nev- 
ertheless entitled to costs in each case. Williams, Birnie & Co. 
vs. Officers of Court, 95. 

8. Fines imposed for offenses, gist of which was violation of Sab- 
bath, not appropriated to use specified, nor paid to the ordi- 
nary therefor, until after the passage of act of 1875 giving 
officers a lien on all funds, etc., such lien attached, and when 
distributed under order of court,-fund could not be recovered 
from solicitor-general. Pittman, ord., vs, Glenn, sol. gen., 876. 


4. Whether or not judgments distributing fund before act of 1875 
were void, can make no difference. Jbid, 
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5. Certiorari, costs paid to justice as condition precedent, not re- 
coverable by rule in superior court on reversal for mere error, 
Abrams, J. P., vs. Ryan, 597. 


JOUNTY JUDGE. See Constitutional Law, 5; Landlord and Ten- 
ant, 1. 


COUNTY MATTERS. 


1. Trespass against ordinary and commissioners as individuals, 
with plea that they had acted officially, which was followed by 
a settlement of the case; upon these facts treasurer not com- 
pelled by mandamus to pay fees of their counsel out of coun- 
ty funds, Crawley, treas., vs. Mershon, for use, 284. 

2. Ordinary and commissioners were disqualified to pass order for 
payment of fees. Ibid. 


COUNTY SOLICITOR. See Costs, 1. 


CRIMINAL LAW. 


1. Refusal of new trial on ground that child seven years of age was 
permitted to testify, when judge, from examination, was satis- 
fied as to her intelligence, etc., not controlled, especially when 
there was other evidence to support the verdict. Johnson vs. 
State, 35. 

. Stabbing admitted, malice presumed, Hogan vs, State, 43. 

. Written request by ten of jury which found defendant guilty, 
that court would be as lenient as possible, formed no part of 
official proceedings, the jurors distinctly stating that they acted 
merely as individuals. Roby va, State, 45. 

. Arson, wilful and malicious burning of country church indicta- 
ble as under $4397 of Code. Watt vs, State, 66, 

. Jury, irregular conduct in charged but overcome by counter- 
affidavits, verdict not disturbed, Allen vs, State, 166. 

. Conspiracy to assault, facts of case authorize charge on law as 
to. Hudgins vs, State, 182. 

. Jurar, to disqualify after verdict, there should be the affidavit of 
at least two witnesses, or what is equivalent thereto, J bid. 

. Newly discovered evidence of facts known to defendant, by tes- 
mony of co-defendant, who was not sworn on trial, though 
severance was had, not ground of new trial. bid 

. Judge may continue trial over to next week, if necessary to 
complete it, although the following Monday be the time set 
for holding court in another county, Presumption is that 
steps were taken to have the other courtadjourned, J did, 


. Res geste, statements by deceased as to how he received injuries, 
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made almost immediately after their receipt, constitute part of. 
Burns et al. vs, State, 192. 

. Confessions under bodily fear, not warrant conviction. J did. 

. Count for receiving stolen goods may be joined with count for 
simple larceny. Johnson vs. State, 212. 

. Motion to commit defendant or require him to give new bail, de- 
cision thereon not reviewable at instance of state. State vs. 
Capers, 263. 

. Bigamist, second marriage of was void,and does not render woman 
incompetent to testify against him on criminal trial. Johnson 
vs, State, 305. 

. Confessions, statements made in nature of, if induced by hope of 
benefit, inadmissible. did. 

. Burglary in night, that witness left at nine, and returned at six 
o’clock next morning, on 3d of January, sufficient proof as to — 
time. Brown vs, State, 311. 

. That on next night defendant, in company with another, offered 
for sale stolen effects, and when policeman made his appear- 
ance, ran, was shot at, and returned fire, sufficient to convict. 
Ibid. 

. Charge, in substance, that whilst a mere naked possession would 
not authorize conviction, yet above facts would, not error, the 
entire charge not having been sent up. J did. 

. Particulars of difficulty between himself and prosecutor, witness 
for defense cannot be asked on cross-examination, he not hav- 
ing denied ill-feeling. Putnam vs. State, 379. 

. Restrain proceedings in criminal matter, equity will not. Phil- 
lips et al vs. Mayor, ete., of Stone Mountain, 386. 

. Concealed weapons, that main-spring of piste] was disabled, not 
render the weapon any the less a ‘‘ pistol,” under Code, $4527. 
Williams vs. State, 417. 

. Concealed weapons, that prisoner carried pistol openly at time of 
arrest on another charge, and for some days previously, not in 
conflict with testimony that he carried it concealed a short 
time after arrest. Newsome vs. State, 481. 

. Forcible entry, public force of state, lawfully exercised, through 
affidavit and warrant, cannot be means of. Sewell vs. State, 
496. 

. Verdict for minor offense included in that charged, errors rela- 
ting to higher exclusively, are immaterial on motion for new 
trial. COrumbley vs. State, 582. 

. Shooting at another with a gun, at distance of twenty steps, is 
an assault, even though loaded with powder only. did. 


. Indictment might have been bad on special demurrer, but objec- 
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tions are not such as to be good in arrest of judgment. Bos. 
tock vs. State, 635. 

. Blanks being left, which were fiiled by solicitor in pencil, but 
erased by order of court after jury was impanneled but be- 
fore evidence was submitted. solicitor stating that insertions 
were made simply as guides to himself, objection not good in 
arrest. Ibid. 

. Murder charged in causing deceased to fall or leap from portico, 
error to inquire of counsel whether he objected to jury’s ex- 
amining premises, and in sending them to scene of homicide. 
Ibid. 

. Indictment, whether or not counts are sufficient, is for court 
and not for jury. did. 

. Writ of error does not lie in behalf of state in criminal case. 
Johnson et al. vs. State, 640. See Cranston vs. Mayor, etc., of 
Augusta, 572. 

. Judgment arrested at special term when case was tried; in vaca- 
tion, solictor made motion to annul order arresting, return- 
able to next regular term, when different judge sustained mo- 
tion; proceeding was error. Small et al. vs. State, 641. 


CROSS-BILL. See Hguity, 18, 20. 


DAMAGES 


1. Trover by creditor for conversion by debtor of property trans- 
ferred as security, of greater value than amount due, measure 
of damages is amount of debt, with interest. Clark et al. vs. 
Bell, ex’r 147. 

2. Mortgagee under foreclosed mortgage, entered upon land under 
mistake as to his rights, morgagor could only recover actual 
damages for trespass. Ashley vs. Wilson, 297. 

8. Ad damnum clause, recovery cannot exceed amount charged in. 
Ansley vs. Jordan, 482. 


DECLARATIONS. See Hvidence 10, 15, 32, 33. 


DEEDS. 


1. Parol evidence to atttach condition to deed, inadmissible in ab- 
sence of proper pleadings. Hawkins vs. Bevel, 262. 

2. Bill seeking to attach such condition, which does not set out deed, 
nor otherwise show why it does not express true contract, de- 
murrable. Jdid. 

8. Bill filed by one who holds under executor’s sale, against execu- 
tor and others, to quiet title, alleging that order for sale was 
never recorded but lost, and ordinary dead; jury found sale 
regular and that order had been granted; sufficient in suit be- 
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tween devisees in remainder and purchaser, to admit execu- 
tor’s deed without other proof asto order. Wilkinson, guardian, 
et al. v8. Tuggle, executor, 381. 

4. Devisees in remainder were represented by executor. did. 

5. Wife’s consent to absolute deed, made in 1875, to secure payment 
of money, not necessary to pass legal title, whether bond for 
reconveyance wus given by creditoror not. Braswell vs. Suber, 
398. 

6. Security, deed made as, by consent of wife, when there was no 
law against usury, not void as title on account of usury. Bal- 
lard vs. Peoples’ Bank, 458. 

7. Purchaser, and those claiming under him, charged with notice of 
recitals in deed constituting link in chain of title. Rosser vs. 
Cheney et al., 468. 

8. Consideration, contract being executed, will only be scrutinized 
through extrinsic evidence when the principles of justice re- 
quire it. Sewell vs. Holland, 608. 


DISTRESS WARRANT. See Landlord and Tenant, 1-5. 
DOCKETS. See Practice in Superior Court, 25-27. 

DOGS. See Municipal Corporations, 6. 

DOWER. See Hquity, 3; Mortgage, 2, 7. 

DRUGGIST. See Torts, 4. 


EASEMENT. 


1. Purchaser of land through which gas company had run its pipes 
by consent of former owner, whether he took subject to ease- 
ment, depends upon notice at time of purchase, or notice of 
facts sufficient to put reasonable man on inquiry. Rome Gas- 
Light Co. vs. Meyerhardt, 287. 


EDUCATION. See Schools. 
EJECTMENT. 


1. Lease by executor to defendant, no defense to action on demise 
of executor, where it does not cover the premises in dispute. 
Farrow vs. Patton, ex’r, et al., 75. 

Death of minor plaintiff pending ejectment, action does not 
abate. O'Byrne et al. vs Feeley et al., 77. 

Legal representative should have been made a party in her stead 
when she died testate. Error to amend by adding demises in 
names of her guardian and legal representative. Ibid. 
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4. Wife’s consent to absolute deed, made in 1875, to secure pay- 
ment of money, not necessary to pass legal title, whether bond 
for reconveyance was given by creditor or not. Braswell vs 
Suber, 398. 

Debt not due, fact should be shown in defense to ejectment. 
Legal title was in creditor from delivery of deed, and right 
to enter was consequent thereon unless negatived by evidence. 
Ibid. , 

Amendable, complaint for land is by adding abstract of title. 
Camp vs. Smith, 449. 

Complaint for land, plaintiff may declare against as many or 
as few as he pleases. No improper joinder or non-joinder 
apparent on face of declaration, question as to who should or 
should not be defendants cannot be raised by demurrer. Lewis 
et al. vs. Adams, 559. 


EQUITY. 


1. Distinct issues of fact submitted to jury by consent of counsel, 
not error though made at instance of court after part of the 
evidence had been introduced. Brown vs. Watters et ua., 28. 

Credit omitted in framing decree, supreme court will direct 
that it be allowed, Ibid. 

Dower, widow seeking to have set apart by bill, in land to 
which deed had been made, alleging that conveyance was only 
security for money loaned, etc., but making no offer to pay 
debt, properly dismissed. Kinnebrew vs. Mc Whorter et al., 33. 

Relief, complainant not entitled to at law or in equity, mo- 
tion to dismiss at trial term is in order. If objection is to 
forwm, demurrer must be filed at first term. Jdzd. 

Special verdicts, under act tuthorizing, only such issues need 
be submitted as, together with facts admitted by pleadings, 
will bring out truth of case fully enough to sustain decree. 
Bryan vs. Osborne, 51. 

Vendee being fully acquainted with title when he bought, and 
having acquired prescriptive title, if no other, must pay for 
land. bid. 

Jurisdiction, equity; basis of, except in regard to infants, is 
property. Therefore, with merely honorary offices it does not 
interpose by injunction. Hussey et al. vs. Gallagher et al., 86. 

Mistake in settlement of partnership business, where one part- 
ner sells to other, equity not correct unless moved for in rea- 
sonable time. Steadwell et al. vs. Morris, 97. 

. Superior court of county where some of the defendants, against 
whom substantial relief is prayed, reside, has jurisdiction of 
bill to set aside sale of stock designated by Code as realty. 
Eagle & Phenix Co., et al. vs. West et al., 120. 





708 


INDEX. 


10. Multifarious, bill by heirs against different representatives of 


same estate, and surety upon bonds of both, who had also 
possessed himself of the assets of estate, is not. Austin et al. 
vs. Raiford, adm’r, et al,, 125. 


. Remedy in equity concurrent and more complete than at law, 


Ibid. 


. Surety held to answer in county of residence of principal. J did. 
. Objections, under oath, to consent decree being entered, are 


pleading, not evidence; and if no rule nisi be asked, and no evi- 
dence be introduced to sustain objections, decree should be 
entered. Green, guardian, et al. vs. Green, 141, 

Parol condition sought to be attached to deed, bill must set 
out deed, or otherwise show why it does not express true con- 
tract. Hawkins vs. Bevel, 262. 


. Sale by commissioner or master is always subject to confirma- 


tion by chancellor, and a large discretion is given him in the 
premises. Walters vs. Hargrove, com'r, et al., 267. 


. Decree in this case is in substantial accord with verdict. Rome 


Gas-Light Oo. vs. Meyerhardt, 287. 


. Act of 1876, allowing questions to be propounded to jury and 


specific answers found, is confined to equity cases. Tufts vs. 
Du Bignon, 322. 


. Cross-bill setting up that judgment attacked was valid, and al- 


leging that property had been sold at sheriff’s sale, that com- 
plainants had purchased the same, but had not paid the money 
to the sheriff, that the latter and his securities were insolvent, 
with prayer that complainants be decreed to pay the money to 
be applied to their fi. fa., contained equity. Jones, Drum- 
right & Co. vs. Thacker & Co. et. al., 329. 


. Fact alleged in sworn bill, defendant need not prove it aliwnde. 


Tbid. 


. Dismissed at any time, bill may be, but cross-bill is not carried 


with it. bid. 


. Executor’s sale, bill by one who holds under, against executor 


and others, to quiet title, alleging that order for sale was never 
recorded but lost, and ordinary dead ; jury found sale regular 
and that order had been granted ; sufficient in suit between 
devisees in remainder and purchaser, to admit executor’s deed 
without other proof as to order. Wilkinson, guardian, et al. vs. 
Tuggle, executor, 381. 


. Devisees in remainder were represented by executor. bid. 
. Facts and law submitted to presiding judge on final hearing, 


decree dismissing bill is not improper, if complainant is enti- 
tled to no relief on the case made. Zorn vs. Wheatley & Co. et 
al,, 437. 
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. Tenant formed partnership secretly, or has sold his goods secret- 
ly, and with a purpose, known to the partner or purchaser, of 
defrauding landlord of rent, no ground of equity jurisdiction, 
it not being alleged that the partner or purchaser is insolvent, 
or that the goods will not be forthcoming. Boehm, Bendheim 
& Co. vs. Nelson, 441. 

. Corporation ceased business for ten years, no officer or agent 
within state, and all the stockholders non-residents, equity 
cannot divest it of title to its franchises and real estate by de- 
creeing a sale thereof for division among the stockholders— 
certainly not unless all the absent stockholders are served. 
Croft, ex'r, et al. vs. Lumpkin Ches. Min. Co.. 465. 

. Multifarious, bill is not because it seeks to resist two executions 
between the same parties, where both are levied on same prop- 
erty, and grounds of relief are indentical. Olary & Whalvy vs. 
Haines et al., 520. 

. Amendment, new parties may be brought in by. bid. 


. Equitable assets in hands of stranger, before judgment creditor 

can proceed against, it must appear that estate is otherwise 

insufficient, not simply that ‘‘no property can now be found.” 

Jones et al. vs. McLeod et al., 602. 

. Administration alleged, some reason must be shown why payment 
cannot be had by resorting to the administrator. id. 

Creditor may call to account one who has, since debtor’s death, 
taken profits of land conveyed by voluntary deed made to de- 
fraud creditors, the person sought to be charged having de- 
rived pretended title with notice of fraud. did. 


. Personalty, after death of debtor, taken possession of by stranger, 
and on death of latter, taken possession of by his executor, who 
converted same, right of action is in administrator of debtor, 
and creditors cannot proceed by bill against second wrong- 
doer, without showing some good reason why they sue instead 
of administrator. did. 

. Complainants having previously been before appropriate tribu- 
nal, and having neglected to avail themselves of the appropri- 
ate occasion and means to bring in the fund which they now 
seek to reach, after whole subject matter of trust has been 
closed under direction and superintendence of court of equity 
that had jurisdiction, demurrer properly sustained. Branch, 
Sons & Co. vs. Knapp et al., 614. 

. Answer of one defendant contradicting that of another, not nec- 
essarily produce an equilibrium, so as to make case turn on 
extrinsic evidence alone. Colesbury vs. Dart et al., 620. 

. Specific performance, jury having found for complainant, error 
to decree that defendant should pay for making and recording 
deed, and in default of compliance that he be attached. Pease 
v8. Cooper, 626. 
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85. Discovery waived, but complainant introduces admissions in an- 
swer; all parts thereof in respect to subject matter of admis- 
sions should go to jury, though corrective statements be con- 
tained in an amendment, and the admissions in the original. 
Armstrong, adm’r, et al., vs. Lewis, 680. 


ESTATES. See Tenancy in Common; Wills, 1, 4. 


ESTOPPEL. 


1. Homestead, vendors of not estopped from suing for by having 
made written title to purchaser, although no fraud be alleged. 
Brown vs. Watters et ux., 28. 

2. Administrator who has once sold remainder interest after dower 
to widow, and stated to purchaser from her of fee, that he had 
means in his hands going to her from the estate sufficient to 
cover purchase money due by her, thus inducing him to buy, 
estopped from again selling. Allen, adm’r, vs. Morgan et al., 
107. 

. Recitals in mortgage, mortgagor estopped from denying. Neal 
et al. vs. Perkerson, sheriff, et al., 346. 

. Acts claimed to operate as an estoppel must be shown by the 
party relying on them to have influenced him to his damage, 
otherwise they are explainable. Sims vs. Dorsey, 488. 

. Heirs of tenant cannot dispute title of landlord. What will estop 
him will estop them. Lewis et al. vs. Adams, 559. 

6. Legatee, through ignorance or mistake, consents to be excluded 
from fund about to be distributed by executrix, latter will be 
free from liability for money thus paid out. Rabun vs. Rabun, 
executriz, 647. 

Husband paid wife’s money on his own debt for land, and then 
conveyed same to her, leaving half of the purchase money un- 
paid, he having only bond for title, she is not estopped by ac- 
cepting deed from suing vendor for money. Chappell vs. Boyd, 
662. 

8. Mortgagor cannot deny that he had interest at date of mortgage. 
Sutlive vs. Jones et al., 676. 


ESTRAYS. 


1. Appraisement by others than freeholders and sale, person caus- 
ing, liable to penalty prescribed in Code, $1436. Walker vs. 


Collier, 341. 


EVIDENCE. 


1. Pleadings, introduction of evidence not authorized by, not per- 
mitted. Brown vs. Alfriend, 12. 
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2. Entry in book of banker or merchant at time of transaction, and 
in presence of parties, is part of the res geste, and the book is 
admissible to show it, and to corroborate the memory of wit- 
nesses. Reviere vs. Powell & Murphy, 30. 


. Possession under purchase from defendant in fi. fa., whether 
land discharged from lien of judgment, does not turn upon 
nature of defendant’s title; hence, that-he had taken home- 
stead before sale was properly excluded. Taylor vs, Morgan, 46. 


. Action against municipal corporation for injuries resulting from 
falling into cellar through door on sidewalk, evidence that 
children had upon different occasions previously fallen into 
such openings, was admissible. City of Augusta vs. Hafers, 48. 

5. Issue whether mortgage had been settled by giving new notes, 
not competent to ask maker generally if new notes were not 
given in settlement of a former indebtedness. Davisvs. Dunn, 
123. 


. Question whether sale by defendant in fi. fa. to son, principally 
on credit, was bona fide or not, evidence of knowledge on part 
of purchaser derived from conversation with vendor, that lat- 
ter had not fully paid for land, admissible. TZ'wmlin et al vs. 
Crauford e! al., ex’rs, 128. 

7. Fraud, matters of, much latitude allowed in introducing evi- 
dence; therefore, where guardian was charged with fraud in 
procuring another to take his place, that he acted with full 
knowledge of family, including mother of minor wards, ad- 
missible. Manning vs. Manning, guardian, et al., 187. 


. Widow suing for homicide of husbaud, fact that she worked in- 
field for livelihood after his death, inadmissibel. Central Rail- 

road vs, Moore, 151. 
9. Inquest, that jury of, found verdict, equally inadmissible. did. 
10, Res geste statements made by deceased as to how he received 


injuries almost immediately after receipt, constitute part of. 
Burns et al. vs, State, 192. 


11. Attesting witness must be produced to prove the execution of - 
written contract touching sale of land. Davis vs. Alston, 225. 


12. Receipt containing contract on which issue in case depends, is 
the best evidence, and must be produced. bid. 


13. If in possession of defendant or his counsel and not produced, 
counsel for plaintiff may call attention of jury to fact as sus- 
picious circumstance, unless court had ruled that it need not 
be produced. Ibid. 

14. Stock subscription, suit on, one of the conditions being that a 
certain amount should be subscribed before the contract was 
binding, and the amount of subscriptions was in issue, no error 
in admitting original subscription book shown to have been 





INDEX. 


made up by copying from lists which were carried around to 
solicit subscriptions, and to have been azcepted and used by 
the directors. Hayden vs. Atlanta Cotton Factory, 233. 

15. Declarations by stockholder that he never intended to pay for 
the stock taken by him, but took it to make up the requisite 
amount, inadmissible to show fraud, in suit by corporation on 
contract of another stockholder. bid. 

16. Feeling of witness towards party may be shown, but cause 
thereof inadmissible. Conyers vs. Field, 258. 

17. Parol evidence to attach condition to deed, inadmissible in ab- 
sence of proper pleadings. Hawkins vs. Bevel, 262. 

18. Plea that due-bill was given for merchandise sold by weights 
and measures, and that latter had not been tested as required 
by law, onus on defendant to establish absence of proper test- 
ing Patillo vs. Smith & Clifford, 265. 

19. Homestead papers admissible for purpose of showing any ad- 
missions made therein against the interest of person who pre- 
pared them. Huntington vs. Chisholm, 270. 

20. Fraud in procuring signature of defendant to note, on issue of, 
evidence of like fraud in procuring another note from difier- 
ent party, inadmissible. Smith vs. Adair & Bros., 281. 

21. Damages for driving off tenants, rent being payable in cotton, 
evidence of value thereof at time it was to be delivered, ad- 
missible. Ashley vs. Wilson,.297. 

. Debtor since deceased, gave to creditor an absolute deed, but 
remained in possession; in contest between other creditors 
and widow claiming dower and years’ support, parol evi- 
dence admissible to show that conveyance was only intended 
to operate as mortgage. Carter, ez’z, et al. vs. Hallahan et al., 
314, 

23. Compromise, written offer to, inadmissible. Tufts vs. Du Big- 
non, 322. 

24. Husband and wife, in running down fraud between; insolven- 
cy of husband at time of death, some four years after making 
voluntary conveyance, not irrelevant. King vs. Poole, 373. 

25. Bill filed by one who holds under executor’s sale, against execu- 
tor and others to quiet title. alleging that order for sale was 
never recorded but lost; jury found sale regular and that or- 
der had been grante|; sufficient in suit between devisecs in 
remainder and purchaser, to admit executor’s deed without 
other proof asto order. Wilkinson, guardian, et al. vs. Tuggle, 
ex’r, 381. 

. Exclusion of testimony in low tone, request should be at once 
made that ruling be repeated more distinctly. Wheatley & 
Co, vs. West, 401. 
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. Jurisdiction of state, witness beyond, sufficient cause for not 
producing him, Evidence as to what he swore on former trial 
admissible. Hagle & Phenix Man. Co. vs Welch, 444. 

. Erroneously excluded, where evidence without which the plain- 
tiff could not possibly recover, has been ; failure to go on and 
prove other essential facts, not cure error and sanctify judg- 
ment of non-suit. Miller et al. vs. Speight, 460. 

. Consideration for increased rate of interest not expressed in 
written promise, provable aliunde. Subsequent admission in 
writing, signed by debtor, competent. Taylorvs. Thomas, 472. 
. Hearsay evidence inadmisslble. Parrott & Bro. vs. Johnion, 475. 


. Objection to matter of testimony and not to medium, competency 
of medium is not in question. Pearson vs, Forsyth, adm’r, 587. 
. Conveyance attacked as voluntary or frauduient, declarations of 
grantor contained in memorandum by scrivener made on day 
before execution, admissible, though claimant was not present 
nor grantor in possession. J did. 

. Declarations by ancestor against title in evidence against heirs, 
not render admissible other declarations in support of title. 
Lewis et. al. vs. Adams, 559. 

. Errors in admitting or rejecting evidence regarded as immaterial 
where verdict is undoubtedly right. did. 

. Force and effect of evidence, not affected by the side which pro- 
duces it. Facts favorable to defendant developed by the 
plaintiff's testimony, just as strong as if put in evidence by 
defendant. Kenney vs. Cent. R. R., 590. 

. Answer of one defendant to bill contradicting that of another, 
not necessarily produce an equilibrium, so as to make case 
turn on extrinsic evidence alone. Colesbury vs. Dart et al., 
620. 

. Sweeping objection to entire deposition on ground of incompe- 
tency of witness, properly overruled ~vhere witness was com- 
petent as to some of the answers. Fletcher et al., ex’rs, v8. 
Collier, guardian, et al., 653. 

. Dismissal of suit, primary evidence thereof is entry on proper 
docket or on minutes of court. Armstrong, adm’r, et al vs. 
Lewis, 680. 


. Corrected, docket or minutes may be by direct proceeding for 
that purpose, but cannot be attacked collaterally. did. 

. Discovery waived, but complainant introduces admissions in an- 
swer; all parts thereof in respect to subject matter of admis- 
sions should go to jury, though corrective statements be con- 
tained in an amendment, and the admissions in the original, 
Ibid. 
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EXECUTIONS. See Levy and Sale. 
FEES. See Attorney and Client, 2. 
FERTILIZERS. See Sales, 7-9. 


FORTHCOMING BOND See Surety and Indorser, 4. 


FRAUDULENT CONVEYANCE. 


1. Question whether sale by defendant in fi. fa. to son, principally 
on credit, was bona fide or not, evidence of knowledge on part 
of purchaser derived from conversation with vendor, that lat- 
ter had not fully paid for land, admissible. Twmlin et al. vs. 
Crawford et al., ex’rs, 128. 

2. Knowledge of this fact in each holder of property down to claim- 
ants was material. did. 

8. Set aside at instance of creditors, fraudulent conveyance will be; 
but not at instance of party. Tufts vs. DuBignon, 322. 

4. Vendor making fraudulent conveyance, who leases from vendee, 
on proceeding to eject by latter, cannot set up fraud as inval- 
idating landlord’stitle. Ibid. 

5. Insolvency of husband at time of death, some four years after 
making voluntary conveyance to wife, not irrelevant. King 
v8. Poole, 373. 


6. Declarations of grantor contained in memorandum by scrivener, 
made on day before execution of deed, admissible, though 
claimant was not present nor grantor in possession. Pearson 
vs. Forsyth, adm’r, 537. 

7. Creditor seeking to set aside deed of trust on ground that as to 
him it is fraudulent and void, may proceed against fraudulent 
trustee, who is holder of legal estate, without joining cestui que 
trust. Tucker vs. Zimmerman et al., 599. 

8. Creditor of decedent may call to account in equity one who has, 
since debtor’s death, taken profits of land conveyed by volun- 
tary deed to defraud creditors, person sought to be charged 
having derived pretended title with notice of fraud. Jones et 
al. vs. McC leod et al., 602. 

9. Deed to defendant as trustee for wife, where he paid all the pur- 
chase money, is fraudulent and void as to judgment creditor. 
Brown vs. Houser, 629. 


GARNISHMENT. 


1. Interest, garnishee under void process not relieved from paying, 
especially where it does not appear that money had been set 
apart to answer summons, or was not used in his business, 
Hawkins vs. Geo. Nat. Bank., 106. 
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2. Six cases on small notes pending .in justice court; in order to 
have garnishment there must be an affidavit and bond in each 
case. Rich & Co. vs. Kiser & Co., 370. 


8. Answer one proceeding for all the cases, garnishee need not, and 
may take advantage of defect by illegality. did. 

4. Plaintiff in garnishment files bill and has himself appointed re- 
ceiver of fund, on condition of giving bond to account accord- 
ing to result of garnishment case, and then dismisses garnish- 
ment, court may, on or after final decree, compel him by order 
to surrender fund. Zorn vs. Wheatley & Oo. et al., 487. 

5. Basis of garnishment, suit pending in, or judgment rendered by 
superior court, proceeding returnable to justice court void. 
Durden, J. P., vs. Belt, 545. 


GUARANTY. See Surety and Indorser, 1. 


GUARDIAN AND WARD. 


1. Fraud charged in procurement by guardian of another to take 
his place; that he acted with full knowledge of family, in- 
cluding mother of minor wards, admissible. Manning 1s. 
Manning, guardian, et al., 187. 

2. Discharge himself by turning over to successor debts due to him- 
self individually from that successor, guardian cannot; he must 
turn over the effects of the wards, or money in lieu thereof, or 
solvent notes, etc. Ibid. 

. Refusal to have settlement and afterwards putting ward off for 
several years, saying that ‘‘ he had the matter fixed,” not con- 
stitute such fraud as to take case out of statute of limitations 
of 1869. Jones vs. Strickland, guardian, 856. 

4. Approval of returns by ordinary, which show that more than in- 
come has been expended, gives consent to expenditure. Oock 
08. Rainey, guardian, 452. 

. Time not required in beginning of trust to collect assets, etc., 
guardian having been appointed while act of 1847 was in force 
without the modification wrought by act of 1866, he was not 
entitled to exemption from interest during first year after qual. 
ification. McCullough et al., guardians, et at. vs. Johnson, ordi- 
nary, 554. 

. Qualification in 1860, guardian not affected by temporary legis- 
lation on subject of compound interest, which took place 
pending war, inasmuch as first six years of term had not ex- 
pired when that legislation ceased to operate. bid. 


HOMESTEAD. 


1. Estopped from suing for homestead, vendors are not by having 
4d 





INDEX. 


made written title to purchaser, although no fraud be alleged. 
Brown vs. Waiters et uz., 23. 

2. Possession for four years under purchase from defendant in fi. fa., 
whether it discharges from lien of judgment, does not turn 
upon nature of defendant’s title; therefore, that defendant had 
taken homestead ia land before sale, was properly excluded. 
Taylor vs. Morgan, 46. 

8. Application should show out of whose property homestead 
is to be set apart; and if made by wife, who her husband is, 
and whether homestead is to be carved out of her or his prop- 
erty. Jones vs. Crumley, 105. 


4, Reversionary interest of person from whose property homestead 
was set apart, not subject to levy and sale. Jolly vs. Lofton, 
154. 

5. Mortgage in 1876 of two mules by husband, containing waiver 
of exemption, wife cannot subsequently have same set apart 
under $2040 of Code. Flanders & Son vs. Wells, 195. 


6. Judgment on note given in 1869 in revewal and in lieu of former 
note of greater amount, dated in 1862, not superior to home- 
stead under constitution of 1868, neither note having been 
given for the purchase money of theland. Smith etal. vs. Mer- 
ritt, 203. 

7. Receiver appointed to invest fund in homestead purchases prop- 
erty for larger amount than he has money, husband and wife 
giving note and mortgage for surplus, illegality to execution 
based on foreclosure properly dismissed. Johnson vs. Poullain, 
Sr., 204. 

8. Supplemented by homestead of realty, exemption of personalty 
could be under constitution of 1868. Zckols & Abercrombie vs, 
Reeves, 214. 

9. Application of wife after bankruptcy of husband, too late, for 
title has then passed out of latter. Smith vs. Roberts, adm’r, 
et al., 223. 

10. Papers to obtain homestead admissible for purpose of showing 
any admissions made therein against interest of person who 
prepared them. Huntington vs. Chisholm, 270. 

11. Covenant ‘‘ that no other incumbraace shall be hereafter added 
to those above enumerated upon said property, until the debt 
to secure which this mortgage is given, has been fully paid off 
and discharged,” does not waive right to homestead. Neal et 
al. vs. Perkerson, sheriff, et al., 845. 

12. Assignee of wife’s mortgage, reciting that it is to secure the pay- 
ment of a part of the purchase money which belonged to her 
separate estate, can subject homestead. Jdid. 


18. Husband estopped from denying recital in mortgage. Ibid. 
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. Proceedings pending in superior court are amendable at Febru- 
ary term, 1878, though commenced before the ordinary as early 
as 1875. Burns vs. Chandler, 385. 


. Omission of surveyor to make affidavit to correctness of plat and 
value of premises, supplied by amendment. Jdid. 


. Date of contract, not of breach, is the material matter in con- - 
test with homestead right. Judgment resting on warranty 
older than constitution of 1868, will prevail over homestead 
right under that constitution, though eviction took place long 
after its adoption. Drinkwater vs. Moreman, 395. 


. Warrantee adjudicated a bankrupt and land set apart by assignee 
as exempt, his right to avail himself of warranty, upon subse- 
quent eviction, is unaffected. Jbid. 

. Wife, pending application by, for homestead in land which she 

owned at time of marriage, husband conveyed to her with 

power of disposition by will, conveyance being made in ac- 
cordance with parol ante-nuptial agreement, ordinary's ap- 
proval did not operate to invest husband with any interest 
which would survive wife and postpone entry of her devisee. 

Camp vs. Smith, 449. 

. Wife’s devisee took title, and nothing passed to the children of 

either consort by a prior marriage, under $2024 0f Code. Ibid. 

. Curative provision in constitution of 1877, in relation to sale of 

homesteads, not applicable to sale not approved by ordinary. 

Rosser vs Cheney et al., 468. 

. Constitution of 1868, after homestead system of, was established, 

debtor, as to subsequent contracts, could avail himself of prior 

statutory exemptions or of constitutional homestead, but not 
of both. Latter did not abrogate former. Connally vs. Hard- 

wick, 501. 

. Wife having, after debtor’s refusal to apply, secured statutory 

exemptions, his assent presumed: Jdid. 

. Notice or publication of claim of statutory exemptions, survey, 
plat, and allegation of insolvency of debtor, unnecessary in 
January, 1876. Ibid. 

Exempted land not liable for money expended, before any right 
of exemption was asserted, in paying for improvements and 
work and labor done. Jdid. 

. Wife has sufficient interest to interpose claim in her own name’ 

I bid. 


26. Supplemental homestead is addition of more property of like 


kini to that secured by previous assertion of right. Home- 
stead of realty is not sapplemental to exemption of personalty 
previously obtained. Dickinson et al. vs. Haralson, rec., 526. 
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HUSBAND AND WIFE. 

1. Debtor of husband who owes his wife, by substitution becomes 
debtor of latter by giving notes, he cannot defeat. recovery 
thereon by alleging fraud or mistake in which wife did not par- 
ticipate. Steadwell et al. vs. Morris, 97. 

. Transactions between husband and wife, so far as third persons 
are concerned, closely scrutinized. Hawkins et al., ex'rs, vs. 
Taylor et al., 171. 

. Married woman, in 1872, had power to mortgage separate estate 
just as feme sole, unless restrained by deed of trust. Tift & Co. 
vs. Mayo et al., 246. 

. Joint residence of husband and wife on realty, not notice of any 
claim of interest in it by latter. Neal et al. vs. Perkerson, sher- 
iff, et al., 345. z 

. Fraud betweenfhusband and wife, in running down; insolvency 
of former at time of death, some four years after making vol- 
untary conveyance, not irrelevant. King vs. Poole, 373. 

. Absolute deed, made in 1875, to secure the payment of money, 
wife’s consent not necessary to pass legal title, whether bond 
for reconveyance was given by creditor or uot. Braswell vs. 
Suber, 398. 

. Judgments against married women are no less conclusive than 
judgments against other suitors. If note be given as security 
for debt of husband, defense should be set up before judgment. 
Mashburn vs. Gouge, 512. 

. Deed given by wife to secure money borrowed to satisfy such 
judgment, conveys title, and recovery had in ejectment not- 
withstanding notice to lender that note, which was basis of 
judgment, was given to secure debt of husband. J did. 

. Creditor of husband, action by wife against for her money paid 
to him by husband, latter need not be made party defendant. 
Chappell vs, Boyd, 662. 

. Purchase of land by husband, taking bond for title, and giving 
notes therefor; payment of such notes with money of wife is 
not a legal investment of same. did. 

. Payment of one note with wife's money, leaving other unpaid, 
and conveyance of land by husband to wife, he having but a 
bond, she is not estopped by accepting deed from suing ven- 
dor for money. Ibid. 

. Claim by wife to land, with verdict and judgment against her, 
not bar suit against creditor for money. Ibid. 

. Ratify application of money to, husband’s. debt, wife has no 
power to, even on compensation being made to her in prop- 
erty, without approval of court. Jbid. Windsor et al. vs. Bell, 


ex’r, 671. 
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14. Approval, prior to, property conveyed as compensation is not 
property of wife absolutely, and unless she derived income 
from same, or had use thereof to exclusion of husband, she is 
not chargeable with rents or profits. Such title in her is pro- 
visional only. did. 

15. Creditor, if he has any claim upon wife for profits of property 
thus conveyed to her, it is only by way of subrogation to the 
husband’s rights, and husband must be a party. bid. 

16. Bequest to daughter, in 1856, of residue of estate to her own 
proper use and benefit, free from disposition of husband, etc., 
create separate estate Windsor et al. vs. Bell, ex’r, 671. 

17. Husband, who married her in November, 1866, had no right to 
settle with executor and receipt for legacy. J did. 

18. Declaration for wife’s legacy being in name of husband and 
wife, competent to amend by making suit proceed for use of 
wife. Ibid. 


ILLEGALITY. 


1. Receiver appointed to invest funds raised from sale of house and 
lot valued and sold for more than $2,000.00, purchased another 
house and lot for $2,500.00, and husband and wife gave note for 
balance over fund paid by receiver, and secured it by mort- 
gage onthe property bought, recognizing the debt as purchase 
money in the mortgage, illegality to execution based on fore- 
closure of mortgage, properly dismissed. Johnson vs. Poul- 
lain, Sr., 204. / 

2. Garnishment, one affidavit and bond made for six cases pending 
in justice court, garnishee need not answer, and may take ad- 
vantage of defect by illegality. Rich & Co. vs. Kiser & Co., 
370. 

3. Discharge in bankruptcy pending suit in state court, commenced 
before proceedings in bankruptcy, is matter for plea. It can- 
nt be set up by illegality attacking judgment. Finney vs. 
Mayer & Co., 500. 

4. Judgment void, illegality setting up facts showing refused, in- 
junction may be invoked. Olary & Whaley vs. Haines et al., 
520. 

5. Prior affidavit by another defendant whose property was not 
under seizure, and adverse judgment thereon, not bar co-de- 
fendant from using like remedy after levy upon his property. 
Ibid. 

6. Bail trover, surety can no more go behind judgment by illegality 
than can principal. Jackson et al. vs. Guilmartin & Oo., 544. 


IMPROVEMENTS. See Lien, 7-9. 
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INDICTMENT. See Criminal Law, 11, 26, 27, 29. 


INDORSEMENT. See Surety and Indorser. 


INJUNCTION AND RECEIVER. 


1, 


10. 


2. 


12. 


Judgment attacked as invalid because not signed by court, can- 
not be a cloud upon the title of one holding under voluntary 
conveyance of prior date, So as to authorize injunction. Jones 
vs. Word, trustee, 26. 


. Judgment should not be enjoined merely because court is soon 


to meet and case can then be tried on merits, and no great 
harm can be done plaintiff in fi. fa. Ibid. 


. Claim, remedy by, complete in this case. Jdid. 
. Officers of temperance society, contest between as to validity of 


election, equity not interfere by injunction. Remedy is by 
quo warranto, Hussey et al. vs, Gallagher et al., 86. 


. Terms upon which injunction is granted are discretionary with 


chancellor, and discretion will not be interfered with unless 
manifestly abused. Phillips vs. Davis et al., 159. 


. Actual notice of order requiring delivery to receiver, sufficient 


to render party disobeying in contempt. Lewis vs. Singleton, 
Hunt & Co. et al., 164. 


. Land sold and mortgage executed to secure purchase money; 


vendee again sold and his vendee issued bonds secured by sec- 
ond mortgage, which expressly stated that it was made sub- 
ject to the first for the unpaid purchase money, injunction 
will not issue at instance of bond-holders, to restrain collec- 
tion, on foreclosure of first mortgage, of an amount equal to 
the usury paid by the two vendees. Citizens’ Bank et al. vs. 
Cook et al., 177. 


. What second purchaser paid for property not being made to ap- 


pear, presumption is that entire debt to first vendor, including 

usury, was deducted from price agreed upon at second sale. 

Bond-holders having taken lien with notice, could stand in no 
better position. Ibid. 

Executions enjoined to give complainant time to obtain home- 
stead. Eckols & Abercrombie vs. Reeves, 214. 

Mortgagors cannot enjoin mortgage fi. fa. upon grounds which 
could have been set up in defense to foreclosure. Board of 
Education et al. vs. Franklin et al., 303. 

Criminal matter, equity will not restrain proceedings in. Phil- 
lips et al. ve. Mayor, etec., of Stone Mountain, 386. 

Garnishment, plaintiff in has himself appointed receiver of fund 
on condition of giving bond to account according to result of 
garnishment case, and then dismisses garnishment, court may, 
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on or after decree dismissing bill, compel him by rule to sur- 

render fund. Zorn vs. Wheatley & Oo. et al., 437. 

13. Illegality showing judgment void refused, injunction may be 
invoked. Olary & Whaley vs. Haines et al., 520. 

14. Discretion not abused in granting injunction. did. 

15. Time set for hearing, and on a day previous thereto, at instance 
of complainants. application was heard and refused, refusal is 
not such final decision as can be reviewed by writ of error. 

Collins et al. vs. Huff et al., 633. 












INSURANCE. See Trusts, 13. 


INTEREST AND USURY. 


1. Limitation in act of 1871, as to suits to recover back usury, not 
repealed by act of 1873. Hverett vs. Planters’ Bank, 38. 


2. Limitation applies equally where payment was in land, and bill 
was filed to set aside deed, etc. Ibid. 


3. Garnishee under void process not relieved from paying interest. 
Hawkins vs. Geo. Nat. Bank, 106. . 

4. Land sold and mortgage executed to secure purchase money; 
vendee again sold and his vendee issued bonds secured by sec- 
ond mortgage, which expressly stated that it was made subject 
to the first for unpaid purchase money, injunction will not 
issue at instance of bond-holders, to restrain collection, on 
foreclosure of first mortgage, of an amount equal to the 
usury paid by the two vendees. Citizens’ Bank et al. vs. Cook 
et al., 177. 

5. Contract to pay interest annually on certain date, interest may 
be sued for without regard to maturity of principal, and itself 
bears interest. Calhoun et al. vs. Marshall, trustee, 275. 

6. Deed made as security, by consent of wife, when there was no 
law against usury, not void as title on account of usury. Bal- 
lard vs. Peoples’ Bank, 458. 

7. Repealed, after all laws on subject of usury were, competent to 
increase rate of interest on pre-existing contract, and to stipu- 
late for computation thereof from any time whatsoever, past, 
present or future. TZaylor vs. Thomas, 472. 

8. Future indulgence for definite period was consideration for in- 
creased rate; if consideration be not expressed in promise, it 
may be proved aliunde. Ibid. 

9. Actioz by discharged employee, though interest be not expressly 
claimed on wages, jury could nevertheless allow it. Ansley vs. 
Jordan, 482. ; 

10. Time not required in beginning of trust to collect assets, etc., 
guardian having been appointed while act of 1847 was in force 
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without the modification wrought by act of 1866, he was not 
entitled to exemption from interest during first year after 
qualification. McCullough et al., guardians, et al. vs. Johnson, 
ordinary, 554. 

11. Qualification in 1860, guardian not affected by temporary legis- 
lation on subject of compound interest, which took place pend- 
ing war, inasmuch as first six years of term had not expired 
when that legislation ceased to operate. Ibid. 


INTERROGATORIES. 
1. Nune pro tune entry of proper reception of interrogatories 
allowed. Hagle & Phenix Co. et ai. vs, West et al., 120. 


2. Sweeping objection to entire deposition on ground of incompe- 
tency of witness, properly overruled where witness was com- 
petent as to some of the answers. Fletcher et al., executors, vs. 
Collier, guardian, et al., 653. 


JUDGMENTS. 


1. legality which showed that more than seven years had elapsed 
between time of last entry on fi. fa. and levy, and set up that 
judgment was therefore dormant, not demurrable. Vander- 
berg, Bonnett & Oo., vs. Threldkeld, 16, 


2. Scire facias to revive judgment charged and believed to be dor- 


mant, though not so in fact, not prevent its becoming dormant. 
Ibid. 

8. Signature as follows: ‘‘By the court, B. Hill, plaintiff's attorney,” 
sufficient, the judgment being on the minutes and the minutes 
signed by the judge. Jones vs Word, trustee, 26. 

4. Possession for four years under title from defendant in fi fa., 
whether land discharged from lien of judgment, does not turn 
upon nature of defendant’s title, but the bona fides of the pur- 
chaser and his open and notorious possession; therefore, that 
defendant had taken homestead before sale, was properly ex- 
cluded. Taylor vs. Morgan, 46. 

5 Bankruptcy, judgment rendered by state court pending valid, 
where no application to stay proceedings, etc., was made. 
Steadman vs. Lee, 58. 

6. Res adjudicata, record of former claim admissible to show that 
points involved are, without any special plea. Johnson vs. 
Lovelace, 62. 

7. Res adjudicata, result of trial of claim as against one judgment, is 
conclusive as to other which differs only in amount. Jdid. 

8. Defect, though apparent on face of record, amendable, judgment 
not set aside on motion, especially where defendant appeared 
and answered. Wicker vs. Schofield & Son, 135. 
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9. Motion to vacate judgment by default on ground that defendant 
was sick when it was rendered, and could not put in his plea, 
was properly overruled, no reason being shown why the plea 
was not filed before the trial term. Oannonvs. Harrold, John- 
son & Oo., 158. 

. Jurisdiction of the person, judgment void for want of, cannot be 
pleaded in bar of subsequent suit, because a nullity. Smith et 
al. vs, Rawson, assignee, 208. 

. Affirmance by supreme court, plaintiff has option either to enter 
up judgment against principal and securities on swpersedeas 
bond, as ‘in cases of appeal, or to cause execution to issue 
against them without, as in cases of stay-bonds. Gwyer vs. 
Kennedy, 255. 

. Action against two, one becoming bankrupt, judgment is 
rendered against the other, and joint property is sold under 
ji. fa. based on such judgment, and proceeds, by agreement, 
to be distributed just as property would have been divided be- 
tween creditors and assignee: Held, that after paying expen- 
ses, equal division was proper. Jenkins et al. vs. Atwater, as- 
signee, 291. 

. Irregularities in proceedings which led to judgment not suffi- 
cient to set aside. Dortic vs. Lockwood, 293. 

. Dilatory motions to set aside judgments not favored, especially 
where there has been personal service. Ibid. 

Money rule, judgment against party on, concludes right.on se2- 
ond rule at succeeding term. Haines vs. Millers & Sibley, 344. 

. Entry by sheriff: ‘‘No property pointed out on which to levy fi. 
fa.”, will keep judgment from becoming dormant. Lilis vs, 
Atlantic and Gulf Railroad, 362. 

. Limitations did not run against judgments rendered in Novem- 
ber, 1861, until after July 2ist, 1868. Jdid. 

. Dismissal of teacher by local trustees for cruel treatment, and 
affirmance by county board of education, decision, unappealed 
from, binding on all parties. Pierce, relator, vs. Beck, commis 
sioner, et al., 418. 

. Constitutional provision, to avoid judgment by court under, de- 
fense on oath must by duly filed. Camp vs. Wallace, 497. 

. Married women, judgments against are no less conclusive than 
against other suitors. If note be given as security for debt of 
husband, defense should be set up before judgment. Mashburn 
vs. Gouge, 512. 

Deed given by wife to secure money borrowed to satisfy such 
judgment, conveys title, and recovery had in ejectment not- 
withstanding notice to lender that note, which was basis of 
judgment, was given to secure debt of husband. did. 
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22. Illegality, prior affidavit by another defendant whose property 
was not under seizure, and adverse judgment thereon, not bar 
co-defendant from using like remedy after levy on his prop- 
erty. Ibid 

23. Gaming debt, whether judgment is founded on is not an open 
question to creditor who has prior lien, if lien at all. Scott 
vs. Pound, 579. 

24, Special term when case was tried, judgment arrested at; solici- 
tor made motion in vacation returnable to next regular term 
to annul order arresting, and motion sustained by different 
judge; proceeding error. Small et al. vs, State, 641. 

25. Wife’s money invested in land which was conveyed to her by 
husband; claim by her, and verdict and judgment finding 
same subject, not bar her of suit against creditor for money. 
Chappell vs. Boyd, 662. 


JURISDICTION. See Pleadings, 9. 


JURY. 


1. President of lessees of convicts is not officer of penitentiary in 
sense of $4805 of Code, so as to be ee from jury duty. 
Lockett vs. State, 44. 

. Irregular conduct charged, but overcome by counter-affidavits, 
verdict not disturbed. Alen vs. State, 166. 

. Disqualify juror after verdict, in order to, there should be the 
affidavit of at least two witnesses, or what is equivalent there- 
to. Hudgins vs. State, 182. 

. Act providing that city court shall render judgment without 
jury when no issuable defence is filed on oath, is constitutional. 
Dortie vs. Lockwood, 298. 

. Mode of obtaining jury, to prescribe, is not to deprive litigant of 
right of trial by. did. 

. Documentary evidence, not error to allo vit to go out with jury. 
Ashley vs. Wilson, 297, 

. Pending trial, that juror went to and from court each day in same 
buggy with prevailing party, no ground of new trial—the two 
being neighbors residing in the country, and having, before 
the opening of the term, pre-arranged that mode, they having 
had no conversation touching the case while the trial was in 
progress. Ford vs. Holmes, 419. 


JUSTICE COURTS. 


1. Constitution of 1877, provision of as to appeals from justice ‘ 
courts, not, of itself, change existing laws. Tibbs vs. William- 
son, 74, 
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2. Summons upon which execution was based, did not show that 
defendant resided Within militia district, not render levy void, 
it appearing from the evidence, on trial of claim, that he did. 
Hart vs. Block, 183 _ 

Appeal by consent may be h d from justice court. Smithet al., vs. 
Rawson, assignee, 208. 

4. Six cases on small notes pending; in order to have garnishment 
there must be affidavit and bond in each case. Rich & Co. vs. 
Kiser & Oo., 370. 

Garnishee need not answer one proceeding in all the cases, but 
may take advantage of defect by illegality. did. 

Attempt to consolidate and sue garnishee for $477.81 in one pro- 
ceeding, is beyond jurisdiction of justice court, and whole 
proceeding void. Ibid. 

Description of demand sought to be recovered need not be set out 
in summons; may be subsequently supplied by amendment. 
Davis vs, Wilson, 888. 

8. Summons to bear date fifteen days before time of trial, means 
that there shall be at least fifteen days; not that there shall be 
that number preciselyand no more. Wolf? & Bro. vs. Marietta 
P. Man. Co., 463. 

9. Judgment not necessarily rendered on the trial day named in 
summons. Continuance for more than ten days does not in- 
volve loss of jurisdiction. bid. 

10. Basis of garnishment, suit pending in, or judgment rendered by 
superior court, proceeding returnable to justice court void. 
Durden, J. P., v8. Belt, 545. 

. Collection by justice on void process against garnishee, who is a 
defendant in fi. fa.; he is liable to rule therefor at instance of 
plaintiff in fi. fa., the defendant having yielded his right to 
reclaim by setting up such payment by illegality to fi. fa. 
Ibid. 

12. Answer that he acted judicially, traversed, and correctness of 
answer depends solely on question of law arising on face of 
certain documents from his own court, traverse is for decision 
by court. Ibid. 

13. Costs paid to justice as condition precedent to certiorari, not re- 

coverable from him by rule in superior court after reversal for 

mere error. Abrams, J. P., vs. Ryan, 597. 
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LABORER’S LIEN. See Lien, 1. 









LANDLORD AND TENANT. 


1. County judge has same power to issue distress warrant as justice 
of the peace. Brown vs. Alfriend, 12. 
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Amount sufficient to give superior court jurisdiction, case may 
be returned there. bid. 

. Tort committed by “people of plaintiff” upon tenant’s crop, 
cannot be set up by way of recoupment against landlord’s 
rent, especially where there is no allegation that plaintiff or- 
dered the same committed. bid. 

Rent note negotiated by indorsement which stated that landlord 
should collect rents and pay to transferee, he retaining pos- 
session thereof, distress warrant lies in his favor against tenant. 
Bolton vs. Duncan, 103. 

. Counter-affidavit to distress warrant brings case into superior 
court; it being dismissed, case passes out, and motion cannot 
be entertained to dismiss warrant on account of defective affi- 
davit of plaintiff. Habersham vs. Eppinger & Russell, 199. 

. Issue of possession, error to instruct jury to find whether deed of 
landlord be fraudulent and should be canceled, there being no 
equitable pleadings, nor prayer for such relief. Tufts vs. Du- 
Bignon, 322. 

. Vendor making fraudulent conveyance, who leases from vendee, 
on proceeding to eject by latter, cannot set up fraud as invali- 
dating landlord’s title. did. 

. Tenant formed partnership secretly, or has sold his goods secretly, 
and with a purpose, known to the partner or purchaser, of 
defrauding landlord of rent, no ground of equity jurisdiction, 
it not being alleged that the partner or purchaser is insolvent, 
or that the goods will not be furthcoming. Boehm, Bendheim 
& Co. vs. Nelson, 441. 

. Evidence leaves it doubtful whether defendant in fi. fa. worked 
claimant’s land as mere cropper, or as tenant, doubt resolved 
in supreme court in favor of verdict. Sims vs. Dorsey, 488. 

. Distress for rent, replevy bond prescribed by statute is for pay- 
ment of recovery, not for production of property. Clary & 
Whaley vs. Haines et al., 520. 

. Heirs of tenant cannot dispute landlord’s title while retaining 
possession which he held. Lewis et al. vs. Adams, 559. 

. Crop-lien, to sustain, landlord must have himself furnished sup- 
plies, not merely have become tenant’s surety to some other 

’ person for price. Scott va. Pownd, 579. 


LEASE. See Lien, 9. 
LEVY AND SALE. 


1. Entry by sheriff on tax fi. fa. levied on land of receipt in full, it 
was prima facie satisfied, and a purchaser at sheriff's sale a 
year afterwards, under execution against former owner, ob- 











LIBEL AND SLANDER. 
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tained good title as against person to whom fi. fa. was subse- 
quently transferred, although such transferee had advanced 
the money to pay off same. Thornton vs. Willis, 60. 


2. Justice court summons on which execution was based, did not 
show that defendant resided within militia district, not render 
proceeding void, it appearing from the evidence that he did. 
Hart vs. Block, 133. 

8. Reversionary interest of person from whose property homestead 
was set apart, not subject to levy and sale. Jolly vs. Lofton, 154. 

4. Purchasers of railroad stock not entitled to demand certificates of 
purchase without tender of purchase money. Jones, Drum- 
right & Co. vs. Thacker & Co. et al., 329. 

5. Sheriffs’ sales are for cash, and no agreement between the officer 
and purchaser to dispense with the cash, especially after the 
sale, can affect the rights of creditors entitled to the money. 
Lbid. 

6. Purchaser who fails to pay cash, not entitled to show that prop- 
erty has depreciated in value since sale. J did. 

7. Mortgage fi. fa., property not set out as belonging to defendant 
or mortgagor, entire description being ‘the one head of horses, 
two head of mules, one buggy and harness, one wagon,” prop- 
erly quashed. Haynes vs. Richardson, 390. 

8. Executions against A., administrator of B., with no direction to 
levy of the goods of B., are against A. personally, and not 
against estate of B.. Presumption is that judgments are to 
same effect. Jones et al. vs. McLeod et al., 602. 

9. Mechanic’s lien upon walls and chimneys only, cannot be en- 

forced by levy and sale after substantial additions have been 

made by others. Gaskill et al. vs. Davis, 644. 


1. Special damage need not be alleged in suit on following publica- 
tion: ‘*To W. L. Tillman: You are hereby notified that I 
have made application for a homestead, and the same will 
come on for hearing at the ordinary’s office, December 15, 1876. 
L. K. Willis. N.B. Take notice. Merchants and communi- 

ty generally, the thieves (meaning the plaintiff) are refusing to 

pay for rations. W. L. Tillman.” Tillman vs. Willis, 488. 


1. Laborer’s lien, affidavit to foreclose should show that work has 
been completed, and that demand has been made since debt 
became due. Brantley vs. Raybon, 211. 

2, Trustee cannot create lien upon property of trust estate for sup- 

plies furnished to make crop. Tift & Co. vs. Mayo et al., 246. 
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8. Cestui-que trust, though a married woman, had power, in 1872, to 
mortgage separate estate just as feme sole unless restrained by 
deed of trust. did. 


Crop-lien, to sustain, landlord must himseif have furnished sup- 
plies, not merely have become tenant’s surety to some other 
person for price. Scott vs. Pound. 579. 


. Gaming debt, whether judgment is founded on, is not an open 
question to creditor who has prior lien, if lien at all. did. 


. Material-man, lien of, superior to mortgage given by vendee to 
vendor cotemporaneously with conveyance to him (vendee) 
to secure purchase money. TJanner vs. Bell et al., 584. 


. “Improvements made,” what is meant by. Gaskill et al. vs. Davis, 
644 


. Mechanic’s lien upon walis and chimneys only, cannot be en- 
forced by levy und sale after substantial additions have been 
made by others. - I did. 


. Lessee’s term expired, and premises, including house erected 
thereon by lessee, have reverted to lessor; lien recorded against 
house and lot as property of lessee, not enforced by sale of 
brick-work and walls. did. 


LIMITATIONS, STATUTE OF. 


1. Usury, limitation in act of 1871 as to suits to recover back, not 
repealed by act of 1873 Hverett vs. Planter’s Bank, 38. 


2. Applicable equally where payment is in land, and bill is filed to 
set aside deed. Jbdid. 


8. Possession for four years under purchase from defendant in fi. fa., 
to discharge from lien, must have been open and notorious. 
Taylor vs. Morgan, 46. 

4. Equity will not correct mistake in settlement of partnership 
business, where one partner sells out to other, unless moved 
for in reasonable time. Steadwell et al. vs. Morris, 97. 


5. New promise by administrator, to relieve from bar of act of 4869, 
it must appear that bar had not attached prior to death of in- 
testate. DuBignon, adm’x, vs. Backer & Cohen, 206. 

6. Guardian at first refused to have settlement with ward, and 
afterwards put him off for several years, but saying that ‘‘he 
had the matter fixed,” not constitute such fraud as to take the 
case out of statute of limitations of 1869. Jones vs. Strickland, 
guardian, 356. 

7. Entry by sheriff ‘‘ No property pointed out on which to levy this 
Ji. fa.,” will keep judgment from becoming dormant. Zilis vs. 
Atlantic & Gulf Railroad, 362. 
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8. Judgments rendered in November, 1861; there was no running 
of the statute until after July 21st, 1868. bid. 

9. Unpaid stock became payable to assignees after assignment, 
without further notice to shareholders, and statute of limita- 
tions began to run in their favor against assignees as soon as 
surrender of charter was accepted by legislature. Branch, 
Sons & Co. vs. Knapp et al., 614. 


10. Executor qualified in 1856, having acknowledged assets as late as 
1868, and legatee having been a minor until after latter year, 
her action, brought in 1876, for not paying over legacy, not bar- 
red by act of 1869, nor by Code. Windsor et al. vs. Bell, ea’r., 
671. 


MANDAMUS, 


. 1. Advertisements changed from one newspaper to another without 
proper notice, mandamus not lie to compel sheriff to return to 
first paper. Tillman & Thrasher, sh’ff, 15. 


MARRIED WOMEN. See Husband and Wife. 
MASTER AND SERVANT. See Contracts, 9-14. 
MECHANIC’S LIEN. See Lien, 7-9. 

MINUTES. See Practice in Superior Court, 25-27. 


MORTGAGE. 


1. Trustee, mortgage by to cestui que trust conditioned for faithful 
execution of trust, cannot be discharged by his paying the 
money to himself; therefore it cannot be discharged by a pur- 
chaser of the property, paying to the mortgagor. Hawkins et 
al,, ex’rs, v8. Taylor et al., 171. 

2. Widow’s dower and Year's support, mortgage dated May 26th, 
1872, though executed to secure the repayment of money. used 
by the mortgagor in the purchase of real estate, postponed 
thereto. Wilson vs. Peeples et al., 218. , 

8. Cestui que trust, though a married woman, had power, in 1872, 
to mor: gage separate estate, unless restrained by deed of trust. 
Tift & Co. vs, Mayo et al., 246. 

4. Junior mortgage, to take precedence of unrecorded senior mort- 
gage, must itself be recorded withintime. Myers & Marcus vs, 
Picquet, 260. 

5. Mortgagee under foreclosed mortgage entered upon land under 
mistake as to his rights, mortgagor could only recover actual 
damages for trespass. Ashley vs. Wilson, 297. 

6. Execution not enjoined at instance of mortgagors upon grounds 
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which could have been set up in defense to foreclosure. 
Board of Edueation et al. vs. Franklin et ai., 303. 

. Title from deceased mortgagor to third person cannot be set up 
for purpose of defeating widow’s claim of dower and year’s 
support. Carter, ex’x, et al. vs. Hallahan et al., 314. 


. Paper in form of mortgage, but with right of mortgagee to 
advertise and sell in thirty days, is a mortgage; when not re- 
corded in time, and foreclosed and levied as such mortgage, it 
is postponed to purchase made subsequent to its date, etc. 
McGuire vs. Barker, 339. 

. Husband to wife, mortgage by, to secure separate estate pre- 
viously used in purchase of mortgaged property, postponed to 
senior mortgage given to third persons, who took without no- 
tice of lien of wife. Neal et al. vs. Perkerson, sheriff, et al., 345. 
. Recitals in mortgage, mortgagor estopped from denying. did. 
. Dismissal of illegality to mortgage fi. fa. on ground that it was 
returned into court without order from judge, addition ‘‘ with 
leave to defendant to apply for such order,” was mere sur- 
plusage. Haynes vs. Richardson, 390. 

. Property not set out in fi. Ja. as belonging to defendant or mort- 
gagor, entire description being ‘‘ the one head of horses two 
head of mules, one buggy and harness, one wagon.”’ properly 
quashed. Ibid. 

. Agreement that lien should cease on payment of part of debt, is 
in conflict with written condition of mortgage. Taylor ve. 
Thomas, 472. 

. Material-man, lien of, superior to mortgage given by vendee to 
vendor cotemporaneously with deed to him (vendee) to secure 
purchase money. Tanner vs. Bell et al., 584. 

. Power to sell, does it include power to mortgage? Colesbury vs 
Dart et al., 620. A 

. Trust property, portion of mortgaged at instance of three of ben- 
eficiaries, who received proceeds of loan; foreclosure not en- 
joined at their instance, presumption being that amount ad- 
vanced to them was not in excess of their share of estate. 
Decree of foreclosure not binding on beneficiaries not parties 
to bill. did. 

. Power to mortgage conferred by deed made prior to Code, not 
nullified by $2335. Ibid. 

. Notice of trust did not cast on mortgagee duty of seeing to appli- 
cation of money loaned. did. 

. Interest of person who did not execute, whilst mortgage cannot 
be foreclosed as to, it may be as to interest of person who did 
execute, though he used partnership name, reciting that he 
was a member of firm. Sutlive vs. Jones et al., 676, 
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20. Deny that he had interest at date of execution, mortgagor cannot. 
Ibid. 


MUNICIPAL CORPORATIONS. 


1. General assembly cannot constitutionally incorporate two under 
one law. King etal. vs. Banks et al., relators, 20. 


2. Action for injuries resulting from falling into cellar door on side- 
walk, questions to be submitted to jury. Oity of Augusta vs. 
Hafers, 48. 

8. Question being as to whether system adopted by city in regard to 
allowing cellars on its sidewalks, was reasonably calculated 
to insure the safety of those who travel thereon, evidence that 
children upon different occasions had previously fallen into 
such openings, was admissible. bid. 


4. Deed from city to purchaser provided that he was to pay stipu- 
lated amount quarterly as ground-rent; that on failure, prem- 
ises should revert, and city should immediately possess power 
of re-entry; Held, that if the city, by its proper officer, posted 
a notice of re-entry on lot, such act would constitute a re-entry, 
and, after the expiration of ten days, according to terms of 
deed, would defeat title of purchaser. Swoll et al. 0s. Oliver et 
al., 248, 

5. Certiorart to acquittal in corporation court, cannot be had 
Cranston vs. Mayor, etc., of Augusta, 572. 

6. Dogs, taxation of by municipal corporation, etc., authorities on. 

Ibid. 





NEGOTIABLE INSTRUMENTS. 


1. “ Indorser” added to name on face of note constitutes writer 
either a joint maker or indorser, and he may be sued with 
other makers, the note being made payable to bearer and the 
paneer yt payee not indorsing it. Callaway vs. Harrold, John- 
son .» 111. 





2, Bearer who takes note before due, not affected by failure of con- 
sideration. unless notice thereof was brought home to him be- 
fore he traded therefor. Smith et al. vs. Rawson, assignee, 208. 

8. Bearer’s right to recover is not affected by indorsement of payee 
thereon. bid. 

See Surety and Indorser. 


NEW TRIAL. 


1, Verdict supported by law and evidence. Atlantic & Gulf Rail- 
road v8. Griffin, 11; Johnson vs. State, 35; Roby vs. State, 45; 
Eagle & Pheniz Co, et al. vs, West et al., 120; Twmlin et al, vs. 
Oratoford et al., ex’rs, 128; Smith et al. v8.. Rawson, assignee, 208; 
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Johnson vs. State, 212; Brun. & Alb. Railroad vs. Toomer, adm’r, 
258; Carter, ex’x.vs, Hallahan et al., 314; Jones, Drumrignt & 
Oo. vs, Thacker & Oo. et al., 329; Payne vs. Holt, 355; King 
vs. Poole, 878; Jackson vs. Langston & Crane, 392; Doyle vs. 
Martin,. 410; Rollins vs. State, 480; Ray vs. Burbank & Jones, 
505; Pearson vs. Forsyth, adm’r, 587; MeOullough et al., guardi- 
ans, et al. vs, Johnson, ord., 554; Crumbley vs. State, 582; Ken- 
ney v8. Central Railroad, 590; Coleabury vs. Dart et al., 620; Pease 
vs. Cooper, 626. 

. First grant of new trial not interferred with. Reviere vs. Powell 
& Murphy, 30; Merriam os, City of Atlanta, 222. 

. Immaterial error no ground of new trial. Johnson vs. Lovelace, 
62: Hagle & Phenix Oo. et al. vs, West et al., 120; Hughes vs. Weat. 
Railroad, 131; McLaughlin vs. Blount et al, 168; Patman 2s. 
State, 379; Jackson vs. Langston & Crane, 392; Tillman vs, Willis, 
438; Lewis et al. vs. Adams, 559. 


. Verdict not being supported by the evidence, new trial ordered. 
Hatcher et al. vs. Cade, trustee, 145; Johnson vs. State, 305. 


. Newly discovered evidence, diligence necessary. Knowles vs. 
Jourdan, for use, 299. 


. Verdict not required notwithstanding errors of court, new trial 
ordered. Harris vs. State, 359. 


. Rulings rendered immaterial by subsequent agreement of counsel 

to confine issue to one point before the jury which they did 

not affect, cannot be made ground of new trial. Wheatley ¢& 

Co. vs. West, 401. 

. Written requests not objectionable, refusal to give same not 

ground of new trial in view of charge as given. Ibid. 

. Amendable, brief of evidence is, at any time while motion for 
new trial is pending. Ford os. Holmes, 419. 

Revising motion for new trial, judge may make such notes in 
margin as he sees proper, in explanation, or even in vindica- 
tion, of his rulings. did. 

. Newly discovered evidence which would not produce different 

result, not ground of new trial. Rollins vs. State, 430. 

. Possible for jury to find as they did, uninfluenced by passion or 
prejudice; as presiding judge refused to interfere, verdict may 
stand. Hagle & Phenix Man. Co. vs. Welch, 444. 

Unconditional, act of February 24, 1878, conferring power on 
county judge to grant new trials, is. Pitts vs. Carr, 454. 

One of two counsel providentially absent, and client and associ- 
ate not informed of cause of absence, until too late to move 
for continuance, not ground of new trial, where absent coun- 
sel might have informed them in due time, or they, by dili- 
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gent inquiry, might have acquired the information. Hart os. 
Thomas & Oo., 470. 

15. Newly discovered evidence, ground must be supported by affida. 
vits. Parrott & Bro. vs. Johnson, 475. 


16. Appeal, question of right to does not arise on motion for new 
trial. Ansley vs. Jordan, 482. 

17. Doubtful whether defendant in fi. fa. worked claimaint’s land 
as a mere cropper or as tenant, doubt resolved in supreme 
court in favor of verdict. Sims vs. Dorsey, 488. 

18. Rule against sheriff involving issues of fact and law tried, by 
consent, without a jury, and reversal of judgment on account 
of ‘error on question of law, in absence of direction to contrary, 
new trial results. Schley, assignee, vs. Schofield & Son, 528. 

19. Verdict for minor offense included in that charged, errors rela- 
ting exclusively to higher offense are immaterial on motion for 
new trial. Orumbley vs. State, 582. 


NON-SUIT. 


1. Evidence without which plaintiff could not possibly recover, 
erroneously excluded; failure to go on and prove other essen- 
tial facts, not cure error and sanctify judgment of non-suit. 
Miller et al. vs. Speight, 460. ' 

2. Sufficient evidence of contract to prevent non-suit. Ansley vs. 
Jordan, 482. 


NOTICE. 


* 

1, Joint residence of husband and wife on realty, not notice of any 
claim of interest in it by latter. Neal et al. vs. Perkerson, sher- 
iff, et al., 345. 

2. Purchaser, and those claiming under him, charged with notice 
of recitals in deed constituting link in chain of title. Rosser 
vs. Oheney et al , 468. 

8. Possession of land is notice to all the world of whatever rights 
occupant really has in premises. Those under whom he en- 
tered, or with whom he is in privity, cannot, pending posses- 
sion, clothe a vendee with any right, legal or equitable, which 
they themselves could not assert. Sewell vs. Holland, 608. 


NUISANCE. 


1. Obstruction of neighborhood road, whether justices have juris- 
diction to abate as nuisance the question, superior court should 
not interfere by prohibition. Hart et al. vs, Taylor, 156. 


NUNC PRO TUNC ENTRY. See Practice in Superior Court, 26; In- 
terrogatories, 1. 
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OFFICERS, See Corporations, 2; Process and Service, 3. 
ONUS PROBANDI. See Claim, 6,9, 10; Hvidunce, 18. 


ORDINARY. 


1. Representatives of deceased person, ordinary cannot order them 
to execute title to land, except on petition of holder of bond. 
Ford vs. Holmes, 419. 


PARTIES. 


1. Ejectment by minor plaintiff over fourteen years of: age, who 
dies testate, legal representative should be made party in 
her stead. Error to amend suit by adding demises in names 
of guardian and legal representative. O’ Byrne et al. vs. Feeley 
et al., 77. 


. Administrator made party over his objection for purpose of en- 
abling counsel to prosecute for fees. Manning vs. Manning, 
guardian, et al., 137. 

. Amendment, new and distinct parties cannot be substituted by. 
Gill vs. Tison et al., 161. 


. Action by distributee against purchaser from administratrix, 
alleging that payment had been fraudulently made in worth- 
less railroad stock, and that administratrix refused to sue for 
purchase money, is demurrable, the administratrix not being 
a party, and it not being alleged that she and her sureties were 
insolvént. Dennis vs. Smith, 269. 

. Member of firm whose stock was sold and proceeds in court, is 
interested to see to its proper distribution, and may be made 
a party to a money rule against the sheriff therefor. Wynne 
vs. Millers & Sibley, 343. 

. Equity, new parties to bill may be brought in by amendment. 
Clary & Whaley vs. Haines et al., 520. 

. Deceased administrator, suit may be brought on bond of by cred- 
itor of intestate, notwithstanding an administrator de bonis 
non, when. Thornton, ord., vs. Park et al., 549. 


. Complaint for land, plaintiff may declare against as many or as 
few as he pleases. No improper joinder or non-joinder on 
face of declaration, question as to who should or should not 
be defendants, cannot be raised by demurrer. Lewis et al. vs. 
Adame, 559. 


. Creditor seeking to set aside trust deed on ground that it is fraud- 
ulent as to him, may proceed against fraudulent trustee who is 
holder of legal estate, without joining cestué que trusts. Tucker 
vs, Zimmerman et al., 599. 
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10. Personalty, after death of debtor, taken possession of by stran- 
ger, and on death of latter, taken possession of by his execu- 
tor, who converted same, right of action therefor is in admin- 
istrator of debtor, and creditors cannot maintain bill for account 
against second wrong-doer without showing some good reason 
why they sue instead of the administrator. Jones et al. vs. 
McLeod et al., 602. 

11. Fund partly property of widow, and partly held by her in trust 
for dependent children, delivered in lump to her father to be 
managed for her and her children, he became her agent, and 
was accountable to her alone. Having died, a verdict in favor 
of her children against his representatives, she not being a 
party, was illegal. Fletcher et al., ex’rs, vs. Collier, guardian, et 
al., 653. ; 

12. Creditor of husband sued by wife for money paid to him by 
husband on his debt, latter not a necessary party. Chappell vs. 
Boyd, 662. 

13. Creditor, to recover from wife profits of property conveyed to 
her by husband in settlement of claim fur money thus used by 
him, must be by principle of subrogation to husband’s right, 
and he is necessary party. Ibid. 

i4. Wife’s legacy, she is only essential plaintiff to action therefor, 
the joinder of husband being simply matter of form. Wind- 
sor et al. vs. Bell, ex'r, 671. 


PARTITION. See Tenancy in Common, 3. 


PARTNERSHIP. 


1. Husband indebted to wife sells out his interest in firm to co- 
partner, latter giving notes payable to wife, cannot defeat 
recovery by setting up fraud or mistake in which wife did not 
participate. Steadwell et al. vs. Morris, 97. 

2. Equity will not correct mistake in settlement of partnership bus- 
iness, where one member sells to other, unless moved for in 
reasonable time. did. 

8. Member of firm whose stock was sold and proceeds in court, is 
interested to see to its proper distribution, and may be madea 
party to a money rule against the sheriff therefor. Wynne vs. 
Millers & Sibley, 343. 

4, Issue tendered by him to effect that plaintiff had no valid lien 
upon fund, because defendant had never been in any way sued, 
or served by any process whatever, should not have been 

_ * stricken on demurrer. Ibid. 

5. Undivided joint ownership and use of lands, and joint enjoy- 
ment of profits, constitutes partners; but this does not inter- 
fere with rule that members of firm’ aré tenants in common. 
Sutlive vs, Jones et al., 676. 
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6. Authority of copartner or ratification by him, necessary before 
mortgage by one member of the firm will bind ‘interest of 
other in partnership lands, though mortgage be made in firm 
name, to creditor of partnership, and to secure firm debt. 
Ibid. 


PAYMENT. See Principal and Agent, 8, 4. 







PENALTY. See Estrays, 1. 






PLEADINGS. 





1. Record of former claim admissible to show that points involved 
are res adjudicata, without any special plea. Johnson vs. Love- 
lace, 62. 

2. General issue, under oath, carries case to jury. Woolfolk vs. 
Beach, 67. 

8. Unintelligible plea should be stricken. Jdid. 

4. ‘Indorser” being added to name on face of note constitutes wri- 
ter joint maker or indorser, and though he is described as in- 
dorser in statutory form makes no difference, a full copy of 
the note being annexed. Callaway vs. Harrold, Johnson & Co., 
111. 

5. Objections under oath to consent decree being entered, are plead- 
ing, not evidence. Green, guardian, et al. vs. Green, 141. 

6. Motion to vacate judgment by default on ground that defendant 
was sick when rendered, and could not put in his plea, prop- 
erly overruled, no reason being shown why the plea was not 
filed before trial term. Cannon vs, Harrold, Johnson & (o., 
158, 

7. Payment, plea that defendant, by agreement with payee to re- 
ceive the same, had purchased note on him, insufficient in not 
stating what the agreement was, or that purchase would not 
otherwise have been made. Beazley vs. Gignilliat, assignee, 187. 

4 8. Counter-uffidavit to distress warrant gives jurisdiction to supe- 

a . rior court; it being dismissed, case passes out, and motion can- 

not be entertained to dismiss warrant on account of defective 
. affidavit of plaintiff. Habersham vs. Hppinger & Russell, 199. 
9. Jurisdiction, plea to not considered unless filed in person at first . 
term and sworn to, no want of jurisdiction appearing on the 
face of the papers. Smith et al. vs. Rawson, assignee, 208. 
10. Won est factum cannot be pleaded at term after first except by 
way of amendment. Hayden vs. Atlanta Cotton Factory, 238. 
11. Description of demand sought to be recovered need not be set out 
in summons from justice court; may be subsequently supplied 
by amendment. Davis vs. Wilson, 388. 
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. Action by discharged employee, to mitigate recovery by earn- 
ings intermediate the dismissal and expiration of term, facts 
must be specially pleaded. Ansley vs. Jordan, 482. 

. Recovery cannot be had exceeding the ad damnum. Ibid. 

. Answering action, time for is on or before last day of return 
term. No extension arises from failure to enter default on 
docket. If further time be given by general order, and privi- 
lege be not exercised within, court not bound to notice plea 
filed in vacation, unless attention be called to fact. Camp vs. 
Wallace, 497. 

. Defense, to file in terms of law, is to lodge it at place appointed 
within prescribed time. To avoid judgment by court under 
constitutional provision, defense under oath must be duly filed. 
Ibid, 

. Foreign corporation, action against by service on agent, who also 
qualified to exceptions to award; not competent for counsel to 
verify amendment to exceptions, it not appearing that corpo- 
ration had withdrawn from business here, or that agent was a 
non-resident of the county, or even absent therefrom. Va. 
Home Ins. Oo. vs. Gray, adm’r., 515. 

. Deciaration sufficient; demurrer properly overruled. Grangers’ 
Ins, Oo. v8. Turner, 561. 

. Several pleas filed, and verdict for defendant, but fails to show 
on what plea rendered, jury should, at request of either party, 
be remanded to room, with instructions to comply with $3560 
of Code. Rabun vs. Rabun, executriz, 647. 


POWERS. See 7rusis, 9-11. 


PRACTICE IN SUPERIOR COURT. 


1. Distinct issues of fact submitted to jury by consent of counsel, 
not error, though done at instance of court after part of the 
testimony had been introduced. Brown vs, Watters et ua., 23. 

2. Questions sent out to be answered by jury, irregular for judge 
not to erase his pencil memoranda thereon. Steadwell et al. vs. 
Morris, 97. 

8. Rule requiring issue in claim case to be tendered, etc., not pre- 
vent plaintiff’s so doing before call of case. Traverse when 
papers are returned substantial compliance. Simmons vs. Bush, 
trustee, 136. 

4. Motion to vacate judgment by default on ground that defendant 
was sick when it was rendered, and could not put in plea, 
properly overruled, no reason being shown why plea was not 
filed before trial term. Cannon vs. Harrold, Johnson & Oo., 158. 


5. Judge may continue trial to next week if necessary to complete 
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it, although following Monday be time set for holding superior 
court in another county. Presumption is that steps were taken 
to have other court. adjourned. Hudgins vs. State, 183. 

Counter-affidavit to distress warrant gives jurisdiction to the su- 
perior court; it being dismissed, case passes out, and a motion 
cannot be entertained to dismiss warrant on account of defec- 
tive affidavit of plaintiff. Habersham vs. Hppinger & Russell, 
199. 

. Statements made by counsel in argument not authorized by evi- 
dence, duty of court to interpose at the time. Forsyth, adm’r, 
os, Cothran, trustee, 278. 

. Act of 1876, allowing questions to be propounded to jury and 
specific answers found, is confined to equity cases. Twujfts vs. 
DuBignon, 322. 

9. Question asked witness by court should not intimate opinion 
against prisoner. Harris vs. State, 359. 

0. Plaintiff closed and defendant introduced testimony, latter is en- 
titled to have jury pass upon case. Error to withdraw defend- 
ant's evidence and direct jury to find for plaintiffs. Wiggins 
0s. Cleghorn, Herring & Co. 364. 

. Rulings rendered immaterial by subsequent agreement of counsel 
to confine issue before jury to one point which they did not 
affect, cannot be made ground for new trial. Wheatley & Co. 
vs. West, 401. 

. Low tone used by court in excluding testimony, request that rul- 
ing should. be repeated more distinctly, should be made at 
once, did. 

. Absent without leave, one of movant’s counsel being when mo- 
tion for new trial is called, court may dispose thereof, though 
advised of agreement with opposite counsel to postpone hear. 
ing until some time in vacation. Ford vs. Holmes, 419. - 

Court not bound to conform to private arrangements of counsel 
in conduct of business. did. 

New trial, in revising motion for, judge may make such notes 
in the margin as he sees proper. did. 

. Evidence without which plaintiff could not possibly recover, er- 
roneously excluded; failure to go on and prove other essential 

’ facts, not cure error and sanctify judgment of non-suit. Mil- 
ler et al. vs. Speight, 460. 

. Answering action, time for is on or before last day of return 
term. No extension arises from failure to enter default on 
docket. If further time be given by general order, and privi- 
lege be not exercised within, court not bound to notice plea 
filed in vacation, unless attention be called to fact. Camp vs. 
Wallace, 497. 
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18. Defense to file in terms of law, is to lodge it at place appointed 
within prescribed time. To avoid judgment by court under 
constitutional provision, defense under oath must be duly filed. 
I bid. 

. 19. Rule against sheriff involving issues of fact and of law tried, by 
consent, without a jury, and judgment reversed on account 
of error on question of law, in absence of direction to con- 
trary, newtrial results. Schley, assignee, vs. Schofield & Son, 528. 

20. Objection to matter of testimony and not to medium, compe- 

tency of medium not in question. Pearson vs. Forsyth, admin- 
istrator, 587. 

Collection by justice on void process against garnishee, who is a 
defendant in fi. fa ; he is liable to rule therefor at instance of 
plaintiff in fi. fa., the defendant having yielded his right to 
reclaim by setting up such payment by illegality to fi. fa. 
Durden, J. P., vs, Belt, 545. 

~ 22. Answer that he acted judicially, traversed, and correctness of 

answer depends solely on question of law arising on face of 
certain documents from his own court, traverse is for decision 
by court. Ibid. 

28. Force and effect of evidence, not affected by side which pro- 
duces. Facts favorable to defendant ceveloped by the plain- 
tiff’s testimony, quite as strong as if put inevidence by defend- 
ant. Kenny vs. Central Railroad, 590. 

24. Several pleas filed, and verdict for defendant, but fails to show 
on what plea rendered, jury should, at request of either party, 
be remanded to room, with instructions to comply with $8560 
of Code. Rabun vs. Rabun, ex’x, 647. 

25. Dismissal of suit, primary evidence of is entry on proper docket 
or on minutes of court. Armstrong, administrtaor, et al. vs. 
Lewis, 680. 

26. Entry may be made mune pro tune under proper order, but until 
supplied, suit regarded as undisposed of. Ibid. 

27. Dockets, minutes, etc., must be kept so as to represent true state 
of business. They may be corrected by direct proceedings, 
but cannot be attacked collaterally. bid. 

28. Creditor dismissing before remittitur from supreme court was 
entered, not heard to say that dismissal was ineffectual because 
case was still pending in supreme court, this court having 
finally disposed thereof prior thereto. did. 


— 





PRACTICE IN SUPREME COURT. 


1 Credit omitted in framing decree, supreme court will direct that 
it be allowed. Brown vs. Watters et uz., 28. 


2. Certificate to one bill of exceptions exhausts statutory power of 
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judge. Hecannot certify a second. McLendon et al, vs. Mc- 
Lendon et al., 110. ~ 

8. Portion of charge excepted to not copied in ground of motion 
for new trial, nor plainly referred to in entire charge appended, 
exception not considered. Hagle & Phenix Co. et al. vs. West et 
al., 120. 

4. Conditional new trial granted below; condition cannot be com- 
plained of by successful party, where this court is of opinion 
that unconditional new trial should have been ordered. Céen- 
tral Railroad vs. Moore, 151. 

5. Exception to entire charge without specifying particular error, 
too vague and indefinite. Brunswick & Albany Railroad vs. 
Toomer, adm’r, 258. 

6. Motion to commit defendant os to require him to give new bail, 
decision thereon not reviewable at instance of state. State vs. 
Capers, 263. 

7. Damages awarded for bringing case up for delay only. Patillo vs. 
Smith & Clifford, 265 

8. No objection made in court below to hearing of motivn for new 
trial on ground that it had not been filed, and because brief of 
evidence had not been approved at proper time, such objection 
not entertained by this court. Smith vs. Adair & Bros., 281. 

9. Brief of evidence, to authorize it to be sent up as part of the 
record, it must be expressly approved by the court. City of 
Atlanta vs. Glover et al., 387. 

10. Recital in bill of exceptions that brief is part of record, and that 
testimony is correctly set forth in certified copy thereof which 
accompanies bill of exceptions, not sufficient, especially where 
it appears that record was not certified by clerk until seven 

.days after judge certified bill of exceptions. Ibid. 

11 Writ of error returnable by law to August term, not dismissed 
for misdescription in bill of exceptions and in judge’s man- 
date. Miller et al. vs Speight, 460. 

12. Holding that it was not competent for defendant to show so and 
80, no necessary error, as it does not appear that defendant 
offered evidence to the point, nor at what stage, nor under 
what circumstances the ‘‘ holding” took place. Ansley vs. Jor- 
dan, 482. 

18. Doubtful whether defendant in fi. fa. worked claimant’s land as 
a mere cropper or as a tenant, doubt resolved here in favor of 
verdict. Sims vs. Dorsey, 488. 

14. Exhibit, when a part of bill of exceptions, and when an exhibit 
proper, requiring judge’s identification. Colquitt, governor, vs. 
Solomon, 492. 

15. Recognizance, indictment, etc., no part of record of scire facias, 
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so as to dispense with identification of them as evidence in- 
troduced on trial of sci. fa. Ibid. 

16. Correctness of judgment complained of depending on evidence, 
evidence must be brought up, duly authenticated. did. 

17. Several methods of bringing up evidence stated. Ibid. 

18. Rule against sheriff involving issues of fact and law tried, by 
consent, without a jury, and judgment reversed on account of 
error on question of law, in absence of direction to contrary, 
new trial results. Schley, assignee, vs. Schofield & Son, 528. 












19. Objection to matter of testimony only, incompetency of medium * 
cannot be urged in supreme court. Pearson vs. Forsyth, adm’r. 
5387. 





20. Municipal corporation cannot have certiorari to judgment of ac- 
quittal in corporation cburt. Oranston vs. Mayor, etc., of 
Augusta, 572. See Johnson et al. vs. State, 640. 

21. Judgment dismissing bill on demurrer, this court will not, on re- 
quest, embody in affirmance, leave to reinstate or amend, un- 
less amendment proposed would make case for relief beyond 
all reasonable doubt ; nor even then, if there has been appa- 
rently needless delay. Branch, Sons & Oo. vs. Knapp et al., 
614. 

22. Time set for hearing, and on day previous thereto, at instance 
of complainants, application for injunction was heard and re- 
fused, refusal not such final decision as can be reviewed. ol- 
line etal vs. Huff et al., 633. 

23. Writ of error not dismissed because clerk certifies that bill of 
exceptions is original, instead of certifying it to be the true 
original. Fletcher et al., ex’rs, vs. Collier, guardian, et al., 653. 

24. Brief of evidence having entry by judge approving it and grounds 
of motion for new trial, and motion, set out in full ip bill of 
exceptions, reciting that evidence was attached thereto, suffi- 
ciently authenticates fact that brief was attached to motion, 
and hence entry of filing on latter included former. Ibid. 

25. Dismissal of action before remittitur from supreme court was 

entered, plaintiff not heard to say that dismissal was ineffec- 

tual because case was still pending in supreme court, this tri- 
bunal having finally disposed thereof prior thereto. Arm- 
strong, adm’r, et al., vs. Lewis, 680. - 

























PRESCRIPTION. 


1. Private way over land, prescriptive right can only be acquired 
to by showing uninterrupted use of permanent way, not over 
fifteen feet wide, kept open and in repair for seven years. 
Short et al. v8, Walton et al,; 28. 


2. Not sufficient to show that claimants have been accustomed for 
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more than seven years to pass over the land, changing the way 
as they saw fit, to avoid obstructions or forconvenience. Ibid. 

8. Possession for four years under purchase from defendant in fi. 
Jfa., to discharge from lien, must have been open and noto- 
rious. Taylor vs. Morgan, 46. 

4. Trust property, purchaser of from trustees, under order from 
proper court, with written evidence of title and seven years’ 
possession, acquires good prescriptive title. Varner vs. Gunn 
et al., 54. 

5. Trustees, title in, prescription which operates against them ope- 
rates also against cestué que trust. Ibid. 

6. Permissive possession cannot be foundation of prescription. This 
applies to seven years with color, or twenty years without. 
Ford vs. Holmes, 419. 

7. Holder under executory contract of purchase, written or parol, 
has permissive possession only, until his part of contract is 
performed, or until conveyance is executed by his vendor. 
Ibid. 

PRESUMPTION. See Criminal Law, 8 ; Homestead, 22; Willis, 8. 


PRINCIPAL AND AGENT. 


1. Action against agents, although principals were known, demur- 
rer thereto properly sustained. Gill vs. Tison et al., 161. 


2. Amendment, principals cannot be substituted by. J did. 


8. Receipt by general agent to collect, of property in settlement of 
debt, as binding on principal as if it were paid in money. 
McLaughlin vs. Blount et al., 1€8. 

4. Payment by one person of debt of another without consent or 
request of the latter, not allowed as set off to suit by latter on 
due-bill. Putillo vs. Smith & Clifford, 265. 

5. Foreign corporation, action against by service on agent, who 
also qualified to exceptions to award; not competent for coun- 
sel to verify amendment to exceptions, it not appearing that 
corporation had withdrawn from business here. or that agent 
was a non-resident of the county, or even absent therefrom. 
Va. Home Ins. Co. vs. Gray, adm’r, 515. 

6. Fund partly property of widow, and partly held by her in trust for 
dependent children, delivered in lump to her father to be man- 
aged for her and her children, he became her agent and was 
accountable to heralone. Having died, a verdict in favor of 
her children against his legal representatives, she not being a 
party, was illegal. Fletcher et al., ex’rs., vs. Collier, guardian, 
et al., 653. 

7. Wife having no power to consent to application of money to 
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husband’s debt, has no power to ratify such application, even 
on compensation being made to her by husband in property, 
without approval of competent court. Chappell vs. Boyd, 662; 
Windsor et al. vs. Bell, ex’r, 671. 


PRINCIPAL AND SECURITY. See Surety and Indorser. 
PROCESS AND SERVICE. 


1. Direction to sheriff of one county to serve, is not authority to 
sheriff in another. Advantage of defect may be taken by de- 
fendant so served at trial term. Callaway vs. Harrold, John- 
son & Co., 111. 

2. Actual notice of order requiring delivery to receiver, sufficient 
to render disobedient party in contempt; that he was officially 
apprized unnecessary. Lewis vs. Singleton, Hunt & Oo., 164. 

8. Constable specially deputized by sheriff, and sworn in, for pur- 
pose of serving particular writ, he became a de facto deputy 
sheriff, and service by him was legal. Twiggs vs. Hardwick, 
272. 

4. Personal service effected. objections to authority of serving offi- 
cer, after judgment, not favored. bid. 


PROHIBITION. See Nuisance, 1. 
PROTEST. See Surety and Indorser, 6-7. 
PUBLIC SCHOOLS. See Schools. 


RAILROADS. 


1. Stock, suit for damage to, killing being admitted, onus on de- 
fendant to show diligence. Atlantic & Gulf Railroad vs. Grif- 
jin, 11. 

. Voluntary drunkard falling or lying on track, cannot recover, 
though there may be contributory negligence on part of de- 
fendant. Southwestern Railroad vs. Hankerson, 114. 

. Widow suing for homicide of husband, that she worked in field 
for livelihood after his death, inadmissible. Central Railroad 
vs. Moore, 151. 

. Inquest, that jury of found verdict, equally inadmissible. Ibid. 

. Company showing itself without fault, there can be no recovery. 
Unnecessary to show fault in deceased. did. 

. Street railroad company, liability for damage to passenger re- 
sulting from riotous fighting on car. Holly vs. Atlanta Street 
Railroad, 215. 

. Emergency relied upon as justifying conductor in going out of 
his sphere of duty, incumbent on conductor, or those claiming 
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through him, to make it clearly appear that emergency was 
not caused by his fault. Central Railroad vs. Sears, 279. 
8. Blow-posts, $708 of Code requiring erection of, etc., is applica- 
ble only to crossings of public roads. Georgia Railroad vs. 
Cox, 455 
9. Homicide of passenger by collision is prima facie felony. For 
widow to recover she must either prosecute or show good ex- 
cuse for failure. Savwtell vs. Western & Atlantic Ruilro id, 567. 
10. Lease of Western & Atlantic Railroad, by act providing for, 
lessees were made subject to suit in any county in which road 
is located. Ibid 
11. Employee must be free from fault or negligence to authorize re- 
covery by himself, or, in case death results, by widow; doc- 
trine of apportionment of damages on account of contributory 
negligence does not apply. Atlanta & West Point Railroad vs. 
Webb, 586; Kenney vs. Central Railrood, 590. 


REASONABLE TIME. See Contracts, 3. 

RECOGNIZANCE. See Seire Facias. 

RECOUPMENT. See Set-Off and Recoupment. 

RE-ENTRY. See Vendor and Purchaser, 2. 

REGISTRY LAWS. See Mortgage, 4, 8. 

RES ADJUDICATA. See Judgments, 6, 7, 10, 15, 18, 20, 22, 25. 


RES GESTZ. See Hoidence, 2, 10. 


ROADS AND BRIDGES. 


1. Private way over land, prescriptive right can only be acquired to 
by showing uninterrupted use of permanent way, not over fif- 
teen feet wide, kept open and in repair for seven years. Short 
et al. vs. Walton et al., 28. 

2. Not sufficient to show that claimants have been accustomed for 
more than seven years to pass over the land, changing the 
way as they saw fit, to avoid obstructions or for convenience. 
Ibid. 

8. Neighborhood road used by settlement of people, is not public 
road in sense of Code and in common parlance. Hart et al., 
justices, vs. Taylor, 156. 

4. Blow-posts, §708 of Code requiring erection of by railroads, is 
applicable only to crossings of public roads. Georgia Railroad 
v8. Oox, 455. 
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SALE BY COMMISSIONER OR MASTER See Zguity, 15. 


SALES. 


1, Purchase without warranty and at buyer’s risk, plea setting up 
damage from defective quality of article, properly stricken. 
Woolfolk vs. Beach, 67. 

. Piano sold conditionally on payment of certain price, title remains 
in seller to secure balance, and he is not required to tender 
back the part paid as condition precedent to recovery. Guil- 
ford, Wood & Co., for use, va, McKinley, 230. 

. Merchantable, defendant may show that article was not, and that 
its value has been paid, in which event seller cannot recover. 
Ibid. 

Commissioner or master in chancery, sale by is always subject 
to confirmation by chancellor, and a large discretion is allowed 
him. Walters vs. Hargrove, com’r, et al., 267. 


. Crop not planted, no complete sale thereof can be made. Hunt- 
ington vs. Chisholm, 270. 

. Crop planted, but sale did not embrace whole crop or any par- 
ticular part, no sufficient identification to pass title against 
bona fide purchaser. Ibid. 

. Note provided that guano was sold under analysis of inspector, 
and that inspector is constituted ‘‘ agent, and 
agree to be bound by his inspection;” no such express contract 
by purchaser to be bound by analysis as to authorize court to 
strike plea that article was worthless as a fertilizer. Wiggins 
vs. Cleghorn, Herring & Co., 364. 

. Ambiguous, contract was, and meaning should have been left to 
jury. Ibid. 

. Fertilizer accepted with warranty ‘‘as to its effects on crops, 
only as to the analysis of the state inspector as evidenced by 
his brand on each and every package,” purchaser cannot avoid 
paying therefor if the packages were actually branded in the 
way contemplated by contract. Jackson vs. Langston & Crane, 
392. 


SCHOOLS. 


1. Dismissal of teacher by local trustees for cruel treatment, and 
affirmance by county board of education, decision binding upon 
all parties. Pierce, relator, vs. Beck, commissioner, et al., 413. 

2. Teaching done in defiance of such decision, no right to compen- 
sation out of public school fund accrued therefor. did. 


SCIRE FACIAS. 


1. Recital that principal had been indicted for offense of misde- 
meanor, that he gave recognizance for his appearance, etc., 
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and that the bond had been duly forfeited, described offense 
with sufficient particularity. Rich vs. Colquitt, governor, 197. 

2. City court holding four sessions a year, in March and Sep- 
tember for the transaction of criminal business only, and in 
June and December for civil and criminal business, sci. fa. 
on bond forfeited at June term, being a civil proceeding, prop- 
erly made returnable to next December term. Ibid. 


SERVICE. See Process and Service. 


SET-OFF AND RECOUPMENT. 

1. Tort committed by ‘‘ the people of the plaintiff,” upon the ten- 
ant’s crop, cannot be set up by way of recoupment against 
landlord’s rent, especially where there is no evidence that 
plaintiff ordered tort committed. Brown vs. Alfriend, 12. 

2. Sale without warranty and at purchaser’s risk, damage from 
worthless quality of article cannot be recouped. Woolfolk vs: _ 
Beach, 67. 

3. Payment of one person of debt of another without consent or 
request of latter, not allowed as set-off to suit by latter against 
former on due-bill. Patillo vs. Smith & Clifford, 265. 


SHERIFF. See Mandamus, 1. 

SLANDER. See Libel and Slander. 

SOLICITOR, COUNTY. See Costs, 1. 

SOLICITOR GENERAL. See Costs, 1, 3, 4. 
SPECIFIC PERFORMANCE. See Zquity, 34. 
STOCKHOLDERS. See Banks, 2, 3; Corporations, 4, 5. 


STREET RAILROAD. See Railroads, 6. 


SUBROGATION. See Husband and Wife, 15. 
SUPERSEDEAS BOND. See Surety and Indorser, 2, 3. 
SURETY AND INDORSER. 


1. “Indorser” written after name on face of note, constitutes writer 
either a joint maker or indorser, and he may be sued with 
other makers, the note being payable to bearer and the origi- 
nal payee not indorsing it. Callaway vs. Harrold, Johnson & Co., 
111. 


2. Supersedeas bond, affirmance by supreme court, plaintiff has op- 
tion either to enter up judgment against principal and sure- 
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ties, as in cases of appeal, or to cause execution to issue against 
them without, as in cases of stay-bonds. Guyer vs. Kennedy, 
255. 

. Execution could have been issued at any time at instance of 
surety, and paid off and controlled by him against the other 
parties. Ibid. 

. Judgment cannot be rendered, on mere motion, or on trial of 
main case, in favor of plaintiff against sureties on forthcom- 
ing bond, either in attachment or distress for rent. Clary & 
Whaley vs. Haines et al., 520. 


. Bail trover, surety can no more go behind judgment by affidavit 
of illegality than can principal. Jackson et al. vs. Guilmartin 
& Co,, 544. 

. Notice of non-payment, proof of is part of plaintiff’s case in suit 
against indorser of note payable at chartered bank, even if 
there be no plea. Falk & Co vs. Rothschild, 595. 

. National bank is chartered bank within meaning of $2781 of Code 
on subject of notice and protest. did. 

. Accommodation indorser, against whom creditor has obtained 
judgmeat, who alleges discharge by dismissal of prior suit on 
same claim in which security on appeal was given, must show 
that dismissal was by creditor or at creditor's instance. Arm- 
strong, adm’r., et al. vs. Lewis, 680. 


TAX. 


1. Property included within corporate limits by survey under city 
engineer and tax paid thereon for several years without pro- 
test or objection; though it be subsequently discovered that 
property was not in fact within limits, amount paid as tax 
cannot be recovered. Jackson vs, City of Atlanta, 228. 


2. Dogs, taxation of by municipal corporation, etc., authorities 
cited. Cranston vs. Mayor, etc., of Augusta, 573. 


TENANCY IN COMMON. 


1. Whole estate sold by one tenant, as joint property of himself and 
co-tenant, holding himself out as authorized to represent latter, 
and purchaser enters into possession claiming under both ven- 
dors, co-tenant is not ousted if he neither authorized nor rat- 
ified. - Sewell vs. Holland, 608. 

2. Title, legal or equitable, thus acquired, will attach only upon the 
undivided interest of the tenant with whom he dealt, and he 
will be a tenant in common with the original co-tenant. Ibid. 

8. Co-tenant cannot prevent partition at instance of vendee, on 
ground that consideration of deed was, in part, a corrupt 
agreement to compound a felony. did. 

46 
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4. Undivided joint ownership and use of lands, and joint enjoy- 
ment of profits, constitute partners; but this does not interfere 
with rule that members of firm are tenants in common. Suwt- 
live vs. Jones et al., 676. 


TIME. See Justice Courts, 8. 


TORTS. 
1. Recoupment, tort committed by ‘‘ the people of plaintiff” upon 


the tenant’s crop, cannot be set up against landlord’s rent, 
especially where there is no allegation that plaintiff ordered 
tort committed. Brown vs, Alfriend, 12. 

2. Contract made with city for working streets for one year, city 
reserving right to ‘‘ judge of the faithfulness and sufficiency of 
said contractor and the hands he may have employed;” if con- 
tractor be captiously discharged before expiration of year, he 
has cause of action for damages. Alexander vs. Mayor, etc., of 
Americus, 36. 

8. Employee engaged in blasting, suit for injury resulting from 
premature explosion, if defective powder alleged to have been 
furnished, unnecessary to state particular elements in the mix- 
ture which rendered it unsafe. Hagle & Phenix Man. Co. vs. 
Welch, 444. 

4. Druggist recommends prescription, not as his own, but as that 
of another named person, and is ordered by customer to fill it, 
and does so, charging only for the medicines and tor compound- 
ing them, he is not responsible for any damage which may 
result from the use of remedy. Ray vs. Burbank & Jones, 505. 

5. Homicide of passenger by collision of trains, prima facie felony. 
Widow of passenger cannot recover unless she either prose- 
cutes or shows good excuse for failure. Savtell vs. Western & 
Atlantic Railroad, 567. 


TROVER. 


1. Conversion by debtor of property transferred as security, of 
greater value than amount due, measure of damages is debt, 
with interest. Clark et al. vs, Bell, ex’r., 147. 

2. Bail trover, surety can no more go behind judgment by affidavit 
of illegality than can principal. Jackson et al vs, Guilmartin 
& Co., 544. 


TRUSTS. 
1. Purchaser of trust property from trustees, under order of proper 


court for sale, etc., with written evidence of title and seven 
years’ possession, acquires good prescriptive title. Varner vs. 
Gunn et al., 54. 

2. Prescription which operates against trustees holding title, oper- 


ates also against cestui que trust, Ibid. 
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. Mortgage by trustee to cestui que trust conditioned for faithful 
execution of trust, cannot be discharged by his paying the 
money to himself; therefore it cannot be discharged by a pur- 
chaser’s paying the money to him. Hawkins et al., ex’rs, vs. 
Taylor et al., 171. 
. Assignment by married woman of interest of herself and minor 
children in mortgage, valid as to herself, if based upon consid. 
eration received by herself or her agent, but void as to the 
children. did. 
. Lien upon property for supplies furnished to make crop, trustee 
cannot create. Tift & Co. vs. Mayo et al., 246. 
. Cestui que trust, though a married woman, had power, in 1872, 
to mortgage her separate estate just as a feme sole, unless re- 
strained by deed of trust. did. 
. Free persons of color, in 1842, paid purchase money for land, 
but title was taken to third person under agreement to hold 
it in trust for her and her heirs, such trust was void as being 
contrary to the then declared policy of the state. Svwoll et al. 
vs. Oliver et al., 248. 
. Creditor seeking to set aside trust deed on ground that it is 
fraudulent as to him, may proceed against fraudulent trustee 
who is holder of legal estate, without joining cestud que trust. 
Tucker vs. Zimmerman et al., 599. 
. Power to sell, does it include power to mortgage ? Colesbury vs. 
Dart et al., 620. 
. Mortgage of portion of property at instance of three of benefi- 
ciaries, who received proceeds of loan ; foreclosure not en- 
joined at their instance, the presumption being that amount 
advanced to them was not in excess of their share of estate. 
Decree of foreclosure not binding on beneficiaries not parties 
to bill. J did. 
. Power to mortgage conferred by deed made prior to Code, not 
nullified by $2335. did. 
Notice of trust did not cast on mortgagee duty of seeing to appli- 
cation of money loaned. Jdid. 
. Insurance payable at death to widow for use of herself and de- 
pendent children, vested in former, partly as her own and 
partly in trust for her children. Fletcher et al , ex'rs, vs, Collier, 
guardian, et al., 658. 
. Fund being delivered in lump to her father to be managed for 
her and her children, he became her agent and was accounta- 
ble to her alone. Having died, a verdict in favor of her chil- 
dren against his legal representative, she not being a party, 
was illegal. J did. 
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VENDOR AND PURCHASER. 


1. Vendee fully acquainted with title at time of purchase, and hav- 
ing also acquired prescriptive title by possession, must pay for 
land. Bryan vs. Osborne, 51, 

2. Re-entry provided for in deed, sufficiently complied with if 
notice thereof was posted on lot; after expiration of ten days, 
under terms of deed, it would defeat title of purchaser, Swoll 
et al. vs. Oliver et al., 248. 

3. Notice of recitals in deed constituting link in chain of title, pur- 
chaser charged with. Rosser vs. Cheney et al., 468. 

4. Administrator’s sale of wild lands on credit and bond for titles 
given; representations made concerning title, twelve months 
thereafter, on executing deed and taking mortgage for pur- 
chase money, not cause for rescision or for withholding pay- 
ment. Kirkland vs. Wade, guardian, 478. 

5. Lien of material-man superior to mortgage by vendee to vendor, 
cotemporaneous with deed to him (vendee), to secure the pur- 
chase money. Tanner vs. Bell et al., 584. 


VENUE. 
1. Superior court of county where some of the defendants against 


whom substantial relief is prayed, reside, has jurisdiction of 
bill to set aside sale of stock designated by Code as realty. 
Eagle & Phenix Co, et al., v8. West et al., 120. 

2. Though main attack of bill may be against surety, yet if sub- 
stantial relief is prayed against administrator, venue may be 
laid in county of latter. Avustin et al. vs. Raiford, adm’r, et w., 
125. 

8. Lessees under West. & At. Railroad lease act, are subject to be 
suedin any county in which road is located. Saztell vs. West. 
& At. Railroad, 567. 


VERDICT. 

1. Written request by ten of jury of twelve which found defendant 
guilty, that court would be as lenient as possible, properly 
refused record with verdict, jurors stating that they acted 
merely as individuals. Roby vs. State, 45. 

2. Equity causes, acts authorizing special verdicts in; only such 
issues need be submitted to jury as, together with facts ad- 
mitted by pleadings, will bring out truth of case fully enough 
to sustain decree. Bryan vs. Osborne, 51. 


VOLUNTARY PAYMENT. See 7az, 1. 


WARRANTY. 
1, Purchase without warranty and at buyer’s risk, plea setting up 
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damage from defective quality of article, properly stricken. 
Woolfolk vs. Beach, 67. 

2. Merchantable, defendant may show that article was not, and 
that its value has been paid, in which event seller cannot re- 
cover. Guilford, Wood & Oo., for use, vs. McKinley, 280. 

8. Fertilizer accepted with warranty “‘ as to its effect on crops, only 
as to the analysis of the state inspector as evidenced by his 
brand on each and every package,” purchaser cannot avoid 
paying therefor if the packages were actually branded in the 
way contemplated by contract. Jackson vs. Langston & Crane, 
892. 

4. Eviction established when it is shown that land was levied on 
under judgment against person from whom warrantor derived 
title of older date than warranty, that claim was interposed, 
land found subject, and sold, and that warrantee had yielded, 
or been turned out of possession. Drinkwater vs. Moreman, 
395. 

5. Judgment resting on warranty older than constitution of 1868, 
will prevail over homestead right under that constitution, 
though eviction took place after its adoption. did. 

6. Bankrupt, warrantee adjudicated, and land set apart to him by 
assignee as exempt, his right to avail himself of warranty, on 
subsequent eviction, is unaffected.. Ibid. 

7. Implied warranty not pleaded, defense not available even if sus- 
tained by evidence. Purrott & Bro. vs. Johnson, 475. 


WAYS. See Roads and Bridges, 1, 2. 
WEIGHTS AND MEASURES. See Zvidence, 18. 
WILLS. 


1. Bequest to son, with no power of disposition, his interest being 
for life only, but in case of issue, then to his child or children, 
but in event of no issue, then to be divided among testator's 
relatives named in will, does not create estate tail, but life 
estate with remainder over. O’ Byrne et al. vs. Feeley, et al., 77. 

2. Minor over fourteen years of age may make will disposing of 
both realty and personalty. did. 

8. Existence of will proved by parol, without objection, presump- 
tion, nevertheless, until will is produced, that realty goes 
where law casts it. Miller et al. vs. Speight, 460. 

4. Bequest to daughter in 1856, of residue of estate to her own 
proper use and benefit, free from disposition of husband, ete. , 
creates separate estate. Windsor et al. vs. Bell, ea’r, 671. 
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WITNESS. 


1. 


2. 


Child seven years of age may testify, if upon examination she 
be found intelligent, etc. Johnson os. State, 35. 


Brief of evidence agreed on at former trial, admissible to attack 
testimony of witnesses who swore at both trials, proper foun- 
dation being laid. Taylor vs. Morgan, 46. 


Attorney present at conversation between administrator and puar- 
ties contemplating purchase from widow, competent on ques- 
tion as to whether estate was estopped from aguin selling by 
reason of what was said by administrator at that time, though 
latter be dead, and though attorney was advising counsel of 
purchaser. Allen, adm’r, vs. Morgan et al., 107. 

Especially is he competent where evidence of administrator on 
former trial is in court, and was, in fact, subsequently intro- 
duced, Ibid. 


Issue whether mortgage had been settled by giving of new notes, 
not competent to ask maker generally if new notes were not 
given in settlement of a former indebtedness. Davis vs. Dunn, 
123, 


Executor, suit by, defendant not incompetent as to any relevant 
conversation between himself and the executor, though origi- 


nal contract between himself and the testator was recited in 
the conversation. Clark et al. vs. Bell, ex’r, 147. 


. Nor was he incompetent as to amount of improvements placed 


by him on land which formed part of original contract. bid. 


. Survivor competent, though other party to contract was dead, 


under peculiar facts uf this case. Mummond, surv. part, v8. 
Drew, 189. 


. Attesting witness must be produced, or his absence accounted 


for, to prove execution of written contract touching sale of 
land. Davis vs. Alston, 225. 


1¢, Feeling of witness towards party may be shown, but cause there- 


11. 


12. 


13. 


14. 


of is inadmissible. Conyers vs. Field, 258. 

Bigamist, second marriage of void, and does not render woman 
incompetent to testify against him. Jvinson vs. State, 305. 

Impeached by proof of general bad character, witness may be, 
but not by special acts of adultery. did. 

Question asked witness by court should not intimate opinion 
against prisoner. Harris vs. State, 359. 

Particulars of difficulty between himself and prosecutor, witness 
for defense cannot be asked on cross examination, he not hav- 
ing denied ill-feeling. Patman os. State, 379. 


. Account set apart to widow by appraisers for year’s support, in 
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suit thereon, she is competent in her own behalf. Doyle os. 
Martin, 410. 

16. Letter containing admissions derogatory to complainant’s title, 
put in evidence by defendant on primi facie proof of hand- 
writing, complainant incompetent to disprove genuineness, if 
his title is derived from a deceased person, and the defendant 
is in possession under his heirs. Ford vs. Holmes, 419. 


17. Jurisdiction of state, witness beyond, sufficient cause for not 
producing him. Hagle and Phenix Man, Oo. vs Welch, 444. 

18. Party a witness, interest considered in valuing his evidence. 
Kenney vs. Cent. Railroad, 590. 

19. Party competent to testify to time when other party died, and to 
many other facts. Fletcher et al. ex'rs, vs. Collier, guardian, et 
al , G53. 


YEAR’S SUPPORT. See Administrators and Ezecutors, 4, 9. 





